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Matilda Sanders 

From: 
Sent: 
To: 
cc: 

Subject: 

Nanci-NesmithQfpt .corn 
Thursday, October 28,2004 11 :59 AM 
Filings@psc.state.fl.us 
Iwilli$@beasley.com; jbeasley@ausley.com; nhorton@lawfla.com; jmcglothlin@mac-law.com; 
Vicki Gordon Kaufman; jas@beggslane.com; jmcwhirter@mac-law.com; 
james.mcgee@pgnmail.com; Adrienne Vining; patty.christensen@leg .state.fl.us; 
j reg nery@cal pin e .com ; j moy lej r@moylelaw .com 
Electronic filing for Docket No. 040001 -El 

FPL FPL . 
ns to Churbtns to Churbu 

and Purchased Power Recovery Clause and Generating Performance Incentive Factor, PDF files 
of Florida Power & Light Company’s Objections to Thomas K. Churbuck’s and FIPUG’s Cross- 
Notices of Deposition of Tom Hartman (five 
pages) and Objections togThomas K. Churbuck’s Notice and Re-Notice of Deposition Duces 
Tecum of Terry Morrison (five pages). 
served contemporaneously on all parties of record in this docket. 

I am enclosing for electronic filing in Docket No. 040001-E1, In re: Fuel 

Each of these Objections is being electronically 

Thank you for your assistance. 

Best regards, 

John T. Butler 
Steel Hector & Davis LLP 
Suite 4000 
200 South Biscayne Boulevard 
Miami, Florida 33131-2398 

jbutler@steelhector.com 
305-577-2939 

(See attached file: FPL Objections to Churbuck Notice of Deposition of Morrison.pdf)(See 
attached file: FPL Objections to Churbuck Cross Notice of 
Hartman. pdf ) 
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In Re: Fuel and Puchased Power ) 
Recovery Clause and Generating ) 
Pedommce Incentive Factor 1 

Filed: October 28,2004 

FLORIDA POWER & LIGHT COMPANW OBJECTIONS 

DEX’OSITIUN DUCES TECUM OF TEWY MORZUSON 
TO THOMAS K CNU-UCK’S NOTFCE AND RE-NOTICE OP 

Pursuaut to Rule 28-106.206, Florida Administrative Code, and Rules 1.310 and 

1.350, Florida Rules ‘of Civil. Pmcedure, Florida Power & Light Coinpany (S‘FPI,”) 

subinits the following objections to Thoinas K. Cbwbuck’s (C‘Mr. Chwbuck”) Notice and 

Re-Notice of Deposition Duces Tecum of  Tmy Morrison. 

Backmound 

Terry Mor~ison is the Director of FPL’s Energy Marketing and Txiidhg Division. 

He has not pre-filed testimony in this docket and will not be a witness. Mr. Chwbuck 

hitially served a notice of deposition duces tecum of Mr. Morrison 011 PPL electronically 

on October 21, 2004 (the “Morrison Notice’’}. The orig-bal iiotke scheduled the 

deposition for November 1,2004. Counsel for ME. Churbuck had not checked with FPL 

regmdixlg fi. M~nison’s availability. Alternate maigements then were imde and, 0x1 

October 26, 2004, M.1. Churbuck re-noticed that deposition for October 29, 2004 (the 

“MoiTism Re-Notice”). Both the original notice and the re-notice purport to direct Mi-. 

Morrison to bring with ’him “all documents relied upon in executing on behalf of FPL, the 

Contract for Sclierer Unit 3, the Contract €or Harris Unit 1, and the Contract for F ~ d i r z  

Unit 1, that are at issue in this Docket.” 
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1, The Request for Documents in the Morrison Notice is Untimely 

Pursuant to Florida Rule of Civil ProceduIE 1.3 10@)(5), a pady may include 

within a notice of deposition a request that documen& be produced at the talchg of the 

deposition. However, such a request must be made in compliance with the procedures for 

documit produc;$on requests set €orb in Florida Rule of Civil Pi*ocedwe 1.350, That 

rule ordinarily peimits thirty days to reqond to dcrcumellt production reques;;; this has 

been shortened to twenty days by the Commission’s Order Establishing Procedure in this 

docket with respect to discovery directed to matters raised in a u.t-ility’s projection filing. 

Order Na. PSC-O40161-PCO-EI, dated February 17, 2004. Tlie Morrison Notice was 

served on FPL only eight days before the date on wl.licl1 the deposition of ML Morris is 

presently sclieduled, well short of the twenty days that FPL has to respond to a document 

production request uida the Order Establishing Procedure. The Morrison Notice i s ,  

therefure uitimely and fails to comply with the requirements of Rules 1,3 10 and 1.350 

, 

2. 

for the production of documents at a dcpositioa. 

The Request for Docurnenb in the Morrison Notice is Motivated by 
Competitive Interesb That Are Not the Subject of This Docket 

FpL s u b ~ t s  tlmt the real motivation for seeking the documents Mr. Morrison 

relied up011 in signing the PPAs is to gather competitive intelligence for Calpine 

power provider. Asserting customer interests as gronnds for standing, Mr. Churbuck 

petitioned to intervene 011 behdf of Calpine, a n~ercl~mt power producer whose standing 

in this docket would be questionable because ils interest i s  iiierely competitive in nature. 

PPL, incorporates by reference the arguments in its September 27, 2004, Response to h e  

Petitions to Intervene filed September 17,2004, by Power Systems, Mfg., LLC (Tower 
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Systems”) and Septeniber 21, 2004, by h4r. Churbuck, on the point that Mr. Chmbuck is - 

not the true party in interest in this docket. 

3. The Request for Rocuments in the Morrison Notice Seeks Documents That 
Are Confidential and Proprietary. 

Many of the documents Mr. Morrison relied upon in signing the PPAs ark or 

contain FPL’s co~dent ia l  and psoprietary infoimatioi~ and FPL objects to their 

production at Mr, Moi~son’s deposition on that ground. On October 26,2004, FPL filed 

a motion for protective order concei-hg codldentid and proprietary idonna~on that 

MI. Chwbuck has previously requested iu written discovery. FPL incorporates herein by 

reference the arguments made ir.1 support of its niotion for protective order. 

4. FPL Objects to an Excessively Lengthy Deposition of Mr. Morrison. 

The Morrison Notice states that the “deposition will continue from day-to-day 

until complete.” FPL recognizes that this wording often appears as a matter of c o m e  in 

deposition notices, but cautions cowsel ~ O T  Mr. Chwbuckc that FPL will not penit &e 

deposition of Mr. Morrison to become excessively lengthy. Mr. Moiiisolz signed the 

contracts to  which the Morrison Nodm refers but the decision that entering into theii- was 

in the best interests of FPL’s custofixxs is discussed and supported in d e t d  in the 

testimony of Tom Hartnlan, who is also being deposed it1 this proceeding. Mr. 

Mo~son’s role, and hence the legitimate scope of Ids deposition, is narrowly defined. 

His deposition is scheduled to commence at 1:OO PM on October 29. FPL intends to 

allow the deposition to continue until 5 3 0  PM on that day if necessary, which will aEord 

more thmi ample time to cover all. relevmt subjects with Mi. Morrison. Extending the 

deposition fhtlier that day or contilluingjt to another day would be unduly burdensome 

and liarassing, which FPL will not pennit. 
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Respectfblly submitted this 28'' day of October, 2004. 

R. W d e  Litclfield, Senior Attorney 
Natalie F. Smith, Esq. 
Florida Power & Light Company 
700 Universe Boulevard 
Juno Beach, Fhida 33408-0420 
Telephone: 56 1-69 1-7 10 1 
Facsimile: 561-69J-713 5 

Attorneys for FMda P O W ~ T  & Light 
C o n p l y  

John T.  Butler, Esq. 
Steel Rector Davis, LLP 
200 South Biscayne 13oulevSu.d 
Suite 4000 

Telephone: 3 05-577-7000 
Facshiiie: 305-577-7001 

M i d ,  FL 33 13 1-2398 

Attorneys for Florida Powex .& Light 

n company 

I 
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CERTIFICATE OF SERVICE 
Docket No. 040001-EI 

1 HElUBY CERTIFY that a t~.ue and correct copy of Florida Power & Light 
Cumpny’s Objectiolls aid Responses to T l i o ~ m  IC. Churbuclc’ s Notice and Re-Nutice 
of Deposition Duces Tecum of Teny Morrison has been served by electronic delivery 
this 28’ day o f  October, 2004, to the followhg: 

Adrienne Vining, Esq. 
Division o f  Legd Services 
Florida Public Service Comnlission 
2540 Shward Oak Blvd. 
Tdlalmssee, Florida 32399-0850 

Patricia Christensen, Esq. 
Office of Public Counsel 
11 1 West Madison Street 
Room 812 
Tallahassee, Florida 32399 

Norman H. Horton, Esq. 
Floyd R. Self, Esq. ’ 

Messer, CapareUa & Self 
Attoineys for FPUC 
P.O. Box 1876 
Tallahassee, Florida 323 02-1 876 

Jolm W. McWhirter, JI., Esq. 
McWhirter, Reeves, McGloMh, 
Davidson, et d. 
Attorneys for FIPUG 
400 Moifh Tampa Street, Suite 2450 
Tampa, F1oi-id.a 3 3 602 

Jon C . Moyle, Jr . , Esq. 
Moyle, Fhxigan, Kak, Raymond 
& Sheehan, P.A. 
The Perlch House 
118 North Gadsden Street 
Talkhassee, Florida 32301 

Lee L. Willis, Esq. 
James D. Beasley, Esq. 
Ausley & McMullen 
Attorneys for TECO 
P.0. Box 391 
Tdlahassee, Florida 32302 

James A. McGee, Esq. 
Pmgress Eiiergy Floiida, hc. 
P.0. Box 14042 
St. Petemburg, Flo~Tda 33733 

Joseph A. McGloMin, Esq. 
Vicki Gordon Kauhan, Esq. 
McWhkter, Reeves, McGlotldin, 
Davidson, et al. 
Attorneys for FIPUG 
117 South G-adsden Street 
Tallahassee, Florida 32301 

Jeffrey A. Stone, Esq. 
Russell A. Badders, Esq. 
Beggs & Lane 
Attorneys for Gulf Power 
P.O. Box 12950 
Pensacola, Florida 32591-2950 

Joe Regneiy, Esq. 
ISlalld Center 
270 1 No& Rocky Point Drive 
Suite 1200 
Tampa, Florida 3 3 607 .9 
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