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In re:
Petition of DIECA Communications, Inc., 
)

d/b/a Covad Communications Company,

)
Docket No.:  040601-TP

for Arbitration of Interconnection Agreement 
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__________________________________________)

BELLSOUTH TELECOMMUNICATIONS, INC.’S

RESPONSE IN OPPOSITION TO

COVAD’S CROSS MOTION FOR RECONSIDERATION AND

REQUEST FOR ORAL ARGUMENT

INTRODUCTION

BellSouth Telecommunications, Inc. (“BellSouth”) opposes Covad’s Cross Motion for Reconsideration.  While Covad and BellSouth obviously have different views of the FCC’s recent Verizon Order, a fair reading of that order together with the material the FCC relied upon in making its decision shows that Covad’s Cross Motion should be denied.  BellSouth also opposes Covad’s Request for Oral Argument.  BellSouth does not believe that oral argument concerning reconsideration of a matter the Commission has already discussed with the parties is necessary.  If the Commission decides otherwise, BellSouth will, of course, comply.  BellSouth has confidence, however, that this matter can be appropriately decided as a matter of law without oral presentation.  

DISCUSSION

I.
Covad Mischaracterizes both the Verizon Order and Commissioner Martin’s Separate Statement.  

Covad criticizes BellSouth’s view of the Verizon Order and suggests that Commissioner Martin acknowledged the existence of a Section 271 line sharing obligation.  Covad’s suggestion is misplaced.  Commissioner Martin’s separate statement states “[s]ince line-sharing was included in their request for broadband relief and we affirmatively grant their request, I believe today’s order also forbears from any section 271 obligation with respect to line sharing.”  (emphasis supplied).  The use of the word any belies Covad’s contention that line sharing is clearly a section 271 obligation.   

 Covad also claims that line sharing was not specifically addressed in the petitions for forbearance filed by Verizon and BellSouth.  Covad completely ignores n. 6 to the Verizon Order, however.  At n. 6, the FCC explained “[a]lthough Verizon’s Petition was ambiguous with regard to the exact scope of the relief requested, later submissions by Verizon clarify that Verizon is requesting forbearance relief only with respect to those broadband elements for which the Commission made a national finding relieving incumbent LECs from unbundling under section 251(c).”  The FCC cited to a March 26, 2004 ex parte letter filed by Verizon.  BellSouth includes Verizon’s March 26, 2004 ex parte letter and relevant attachment as Exhibit 1 to this response.

Verizon’s March 26, 2004 letter included a white paper that specifically referred to line sharing.  Indeed, referring to USTA II, Verizon stated:

[t]he court reached similar conclusions with respect to other broadband elements. . . . with respect to line sharing, the court again concluded that, even if CLECs were impaired to some degree without mandatory line sharing, the Commission had properly concluded given the ‘substantial intermodal competition from cable companies’ that, ‘at least in the future, line sharing is not essential to maintain robust competition in this market.’ 

(emphasis supplied).  In light of the FCC’s explanation, this Commission does not need to accept Covad’s arguments concerning any implicit grant of forbearance to deny its cross motion for reconsideration.  The FCC noted that the broadband relief requested under Verizon’s petition was ambiguous, and then made clear that it was relying upon Verizon’s March 26, 2004 filing for the specific details.  That March 26, 2004 filing, which discussed line sharing, demonstrates that any line sharing obligation was included in the request for forbearance relief as a broadband element (and, obviously, simply as a precaution since line sharing is not and has never been a checklist item 4 requirement).  The FCC has chosen to forbear from applying any independent section 271 unbundling obligations to broadband elements, which includes line sharing as a matter of law.

 

II.
The Commission Should Reject Covad’s Request to Include Language adopted by the Louisiana Commission, But Should Accept Covad’s Concession Concerning A Mandatory True-Up.  


Covad’s Cross Motion cites to a transcript from the Louisiana Public Service Commission’s November 10, 2004 agenda, explaining that it would not object to such an order.
  BellSouth objects to this Commission adopting the quoted language in its entirety, which refers to the recommendation of a Louisiana Administrative Law Judge, which decision the Louisiana Commission apparently adopted with modifications.  If this Commission acts upon any recommendation, it should rely on that of its staff, which is both well reasoned and correct.


As to the reference to the Verizon Order as well as the true-up language, BellSouth continues to believe that most appropriate action on reconsideration would be to eliminate any requirement that it continue to provide Covad access to new line sharing customers.  It is Covad, rather than BellSouth, that prefers to ignore the practical impact of the Verizon Order.   Note 6 to the Verizon Order and the March 26, 2004 Verizon filing demonstrate that access to new line sharing customers is not required.  In the alternative, however, if the Commission declines to reconsider its order it should at a minimum mandate a true-up, which Covad apparently does not object to.  This clarification can occur by including the following language in an amendatory order:

On October 27, 2004, the Federal Communications Commission issued an order grating BellSouth’s Petition for Forbearance in WC Docket 04-48.  Based upon conflicting statements issued by FCC Chairman Michael Powell and FCC Commissioner Kevin Martin, this Commission desires a more clearly articulated statement of national policy before requiring the parties to amend their current interconnection agreement.  The parties have extended the arbitration window relating to the current agreement through January 12, 2005.  The Commission will hold this proceeding in abeyance until either: (1) January 12, 2005; or (2) the FCC articulates more clearly its national policy concerning line-sharing, whichever occurs first.  In either instance, the Parties shall true-up the rates for line sharing retroactive to the effective date of the Triennial Review Order. 

CONCLUSION


Covad’s Cross Motion for Reconsideration should be rejected.  The Verizon Order provides no reasonable basis to require BellSouth to continue to provide Covad access to line sharing as though it were a Section 251 UNE nor does it require the Commission to make a pronouncement concerning Section 271.  Instead, the Commission should require Covad to accept the line sharing transitional mechanism set forth in the Triennial Review Order.  If the Commission does not require Covad to include the transitional plan into the parties’ current agreement it should consider issuing an amendatory order that includes BellSouth’s proposed language as set forth above.

Respectfully submitted, this 19th day of November 2004.
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� The Louisiana Public Service Commission has not yet issued a written order memorializing the events decided at the November 10, 2004 agenda.  BellSouth assumes, however, that Covad is suggesting that this Commission adopt as its own order the quoted language from pages 12-13 of Covad’s cross-motion. 





PAGE  
2

