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Florida Public Telecommunications
Association, Inc., a Florida non-profit
corporation,

Petitioner/Appellant,

V. CASE NO.
PSC DOCKET NO.: 030300-TP

The Florida Public Service Commission,

an administrative agency of the State of
Florida, and BellSouth Telecommunications,
Inc. a foreign corporation,

Respondents/Appellees.

BELLSOUTH TELECOMMUNICATIONS, INC.’S
MOTION TO DISMISS APPEAL

Pursuant to Florida Rules of Appellate Procedure 9.300, 9.110(c), and
9.190(b), Respondent/Appellee BellSouth Telecommunications, Inc. (“BellSouth™)
moves to dismiss Petitioner/Appellant’s Notice of Appeal for failure file the notice
within 30 days of the order rendered by the Florida Public Service Commission
“PSC”). In support of its Motion, BellSouth states:

l. On October 7, 2004, the PSC rendered a Final Order in Docket No.

030300-TP, which constituted final agency action concerning a petition initiated by
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the Florida Public Telecommunications Association, Inc. (“FPTA”). A copy of the
PSC’s Final Order is attached as Exhibit A.

2. The Final Order includes a “Notice of Further Proceedings or Judicial
Review,” which advises parties of the right to judicial review. See Exhibit A at 24.
The Notice states in relevant part: “This filing [for judicial review] must be
completed within thirty (30) days after the issuance of this order, pursuant to Rule
9.110, Florida ‘Rules of Appellate Procedure.”

3. On November 22, 2004, FPTA filed a Notice of Appeal with the PSC
purportedly appealing the Final Order in Docket No. 030300-TP to the Florida
Supreme Court. A copy of FPTA’s Notice of Appeal is attached as Exhibit B. The
Notice of Appeal incorrectly states that the PSC’s Final Order was rendered on
October 22, 2004.

4. Administrative appeals are governed by section 120.68, Florida
Statutes. That statute provides in relevant part:

All proceedings shall be instituted by filing a notice of appeal or

petition for review in accordance with the Florida Rules of Appellate
Procedure within 30 days after the rendition of the order being

appealed.

§ 120.68(2), Fla. Stat. (2004) (emphasis supplied).
5.  Pursuant to Florida Rule of Appellate Procedure 9.190(b)(2), an
appeal from final agency action “shall be commenced in accordance with rule

9.110(c).” Florida Rule of Appellate Procedure 9.110(c) provides that “[i]n an



appeal to review final orders of lower administrative tribunals, the appellant shall
file the original notice with the clerk of the lower administrative tribunal within 30

days of rendition of the order to be reviewed, and file a copy of the notice,

accompanied by the filing fees prescribed by law, with the clerk of the court.”

(Emphasis supplied).

6.  Pursuant to section 120.68, Florida Statutes, and the Florida Rules of
Appellate Proéedure, the last day to file a notice of appeal in Docket No. 030300-
TP was Monday, November 8, 2004,

7. Florida courts have held that the 30-day time period to file an appeal
is jurisdictional. See, e.g.., Fla. Dep’t of Natural Resources v. District Court of
Appeal of Fla., Second District, 355 So. 2d 772, 773 (Fla. 1978); Miami-Dade
County v. Peart, 843 So. 2d 363, 364 (Fla. 3d DCA 2003) (“Failure to file any
notice within the 30-day period constitutes an irremediable jurisdictional defect”),
quoting First Nat’l Bank in Ft. Myers v. Fla. Unemployment Appeals Comm’n, 461
So. 2d 208, 208 (Fla. 1st DCA 1984); Jones v. Jones, 845 So. 2d 1012, 1013 (Fla.
5th DCA 2003) (“jurisdictional time limits may not be altered by the actions or
inactions of the parties or the trial court”); May v. Yates, 798 So. 2d 917, 917 (Fla.
1st DCA 2001) (“[b]ecause the notice of appeal was not filed within 30 days of
rendition of the final order, this appeal is hereby dismissed for lack of

jurisdiction); Crapp v. Criminal Justice Standards & Training Comm’n, 753 So.



2d 787, 787 (Fla. 3d DCA 2000) (“[a]n appellate court cannot exercise jurisdiction
over a cause where notice of appeal has not been timely filed”).

8.  Because Petitioner/Appellant filed its Notice of Appeal more than 30
days after the rendition of the PSC’s Final Order in Docket No. 030300-TP, the
Supreme Court is without jurisdiction to hear the appeal, and the appeal must be

dismissed.
For the reasons expressed, BellSouth respectfully requests that this Court

dismiss Petitioner/Appellant’s Notice of Appeal.

Respectfully submitted,

»Q/Zud,é’(/l/{ Q/%L

Stisan F. Clark (Fla. Bar No. 0179580)
Donna E. Blanton (Fla. Bar No. 948500)
Toni Funaro (Fla. Bar. No. 0647764)
Radey Thomas Yon & Clark, P.A.

313 North Monroe Street, Suite 200
Tallahassee, Florida 32301

Phone - 850-425-6654

Fax - 850-425-6694




CERTIFICATE OF SERVICE

I certify that a true copy of this Motion to Dismiss Appeal was served by

U.S. Mail this 2nd day of December, 2004, on the following:

Lee Fordham

Staff Counsel Florida Public Service Commission
Gerald L. Gunter Building

2540 Shurmard Oak Blvd.

Tallahassee, Florida 32399-0850

David S. Tobin, Esq.

Tobin & Reyes, P.A.

7251 W. Palmetto Park Road, Suite 205
Boca Raton, Florida 33433

“"SUSAN F. CLARK
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FINAL ORDER ON ARBITRATION QF COMPLAIE 1

B Case Background
g CA. Procedural I-Ilstory FCC

. Begmnmg in the fa]l of 1996 the FCC 1ssued a senes of payphone orders' unplementmg*
Section 276 of the Telecommunications Act (the Act).? Among other things, the Payphone

' Orders established that intrastate rates for pay telephone access service (PTAS) lines must

comva with the new services test (NST) The NST was deveIOped to prevent LECs from settmg =
a LEC fo provide cost data 1o establish that the rate for a service wﬂl not recover more than a just
and reasonable portion of the carrier’s overhead costs and the service’ s direct costs. The -
- Payphone Orders provided specific standards for the 1mplementat10n of Section 276 of the Act,
‘many of which were not new standards but had been in place for many years, including the
Computer Ill Guidelines.’ The FCC required all local exchange carriers (LECs) to file intrastate
tariffs by April 15,.1997 for payphone access services that: (a) were cost-based; (b) consistent
with Sectlon 276 of the Act; (c) non- d1scnm1natory, and (d) i in comphance w1th the FCC’ § new
services test : : , o

L On' April 10, 1997, the regional Bell operating companies (RBOCS'orBOCs), including
BellSouth Telecommunications, Inc. (BellSouth), acknowledged the  FCC’s requirement that
" PTAS rates comply with Section 276 and the Paypkone Orders, but asked the FCC for a waiver
_ indicating that more time was necessary to comply with that requu-ement In making this request -
“for a ‘waiver, the RBOCs stated that “they voluntanly commit ‘to rennburse or prov1de credlt to

- ! Implementatlon of the Pay Tclephone Rcc!ﬂssnf' cation and (,ompensatxon Prowswns of the Telecom Act of
1996, CC Docket 96-128, First Report and Order, 11 FCC Red, 20541 (1996); Order on Reconsideration, 11 FCC -
“Red. 21233 (1996), aff'd in part and remanded in part sub nom,, TIL. Public Telecomms, Ass’n v. FCC, 117 F.3d 555 °
(D.C. Cir. 1997); First Clarification Order, 12 FCC Red. 20997 (Com. Car. Bur. 1997); Second: Clanﬁcanon Order;
12 FCC Red. 21370 (Com. Car. Bur. 1997); Second Report and Order, 13 FCC Rad. 1778 (1997), aff'd in ‘partand
remanded in- part 'Sub nom., MCI Telecoms Corp. v. FCC, 143 F.3d 606 (D.C. Cir. 1998); Third Report and Order . -
on Reconsideration of the Second Report aiid Order,. 14 FCC Rcd. 2545 (1999), aff’d, American Public
Communications Council, Inc. v. FCC, 215 E.3d 51 (D.C. Cir. 2000) (unless individually referred to, collectively

hcrcmaﬁer the “Payphone Orders”). : : ,

§275 apphcs only fo the BOCs
o3 In the Matter of’ Cnmputer i} Remand Proceedmgs Bell Opﬂratmg Company Safeguards and Tier I Loca].j
Exchange Company Safeguards, CC: Docket No 90-623, Report and Ordcr, 6 FCC Red 7571 (J:)ec 20 :
: 1991)(Computer III) : : , ‘ _‘ :

* Payphone Clarxﬁcatlon Order 13 FCC Rcd at 1'780 12, citing: Payphone Reconsmerauon Order 11 FCC Rcd
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that order, we found that the existing incumbent local exchange company tariffs for payphone
line services were cost-based, consistent with Section 276 of the Telecommunications Act of
1996, and non-discriminatory. We noted that Florida was unique relative to other states, as it had
long had payphone tariffs in place. Moreover, we referred to three prior evidentiary hearings and
two stipulations, rate reductions, and other actions we had taken to ensure an open pay telephone
market. The FPTA protested the PAA order but subsequently withdrew its protest, and the Order
became final on January 19, 1999.%

C. Procedural History: Current Docket

The FPTA filed its Petition for Expedited Review of BellSouth’s Tariffs with Respect to
Rates for Payphone Line Access, Usage, and Features on March 26, 2003. In doing so, the
FPTA sought both refunds and new PTAS rates. At the time the FPTA filed its petition, the
Second Wisconsin Order was on appeal. On July 11, 2003, the United States Court of Appeals,
District of Columbia Circuit, affirmed the FCC’s Second Wisconsin Order, which it found
“cstablishes a rule that affects payphone line rates in every state””® The FCC’s original
Payphone Orders and the implementation of those orders through the Wisconsin Orders™ form
the basis of this proceeding.

D. Requested Relief

In FPTA’s petition, the FPTA requested that this Commission implement the national
policy mandates set forth in Section 276 of the Act and the standards established by the FCC in
its original Payphone Orders and the Wisconsin Orders. As part of this proceeding, we are
asked to determine whether BellSouth’s current PTAS rates are compliant with the NST. If
BellSouth’s current PTAS rates do not meet the NST, or if we require that revisions be made to
the PTAS rates, we.are also asked to establish a prospective BellSouth monthly PTAS rate. In
addition, we are asked to address whether BellSouth should refund to payphone service providers
(PSPs): (i) the amount of the EUCL collected from PSPs between April 15, 1997 and November
10, 2003; and (ii) the difference between the PTAS rates BellSouth actually charged and
collected from PSPs and PTAS rates which are compliant with Section 276 of the Act.

! Order No. PSC-99-0493-FOF-TL (“Final PTAS Order”).

¥ New England Public Comm. Council, Inc. v. FCC, 334 F.3d 69, 75 (D.C. Cir. 2003), cert. denied April 26,
2004 (“Appellate Order”).

" The First Wisconsin Order and the Second Wisconsin Order may be collectively referred to as the
“Wisconsin Orders.”
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B.  ‘Analysis

We find that there is no FCC requirement obligating BellSouth to “voluntarily” or
automatically change its payphone rates upon a change in costs, absent Commission review. We
agree with BellSouth witness Blake that fluctuations in costs (up or down) do not automatically
trigger a requirement that BellSouth amend its rates. To require BeliSouth, or any other ILEC, to
do so, creates “an absurd situation” which would require BellSouth to revise its payphone rates
every time one of its costs changed. Moreover, we agree that “[a]t all times, BellSouth’s rates
have been charged pursuant to binding FPSC Orders and FCC Tariffs that have not been
challenged, appealed or modified.” Absent some challenge, appeal, or modification, the tariffed
rates that BellSouth had in place at that time were the rates that were in effect and the rates that
BellSouth was authorized and required to charge.

We also agree with FPTA witness Wood that the Wisconsin Orders reaffirmed and
clarified existing FCC requirements and did not “change” those requirements. Additionally, we
agree with BellSouth that “ . . . the language of the Wisconsin Orders suggests that a state
commission’s review and implementation . . . should be prospective in nature.” Moreover, it
appears that the Second Wisconsin Order does not address the prospective or retroactive
application of the order, stating only that

. in establishing cost-based, state-tariffed charges for payphone line service, a
BOC must reduce the monthly per line charge determined under the new services
test by the amount of the applicable federally tariffed SLC'%. .

and,

[a)t whatever point in time a state reviews a BOC’s payphone line rates for
compliance with the new services test, it must apply an offset for the SLC that is
then in effect. (§61)

C. Decision

Based on the record in this proceeding and the above discussion, we find that there was
no “date certain” that BellSouth was required to reduce its intrastate payphone rates by the
amount of the intrastate EUCL. Any reductions must occur on a going-forward basis when this
Commission reviews a BOC’s payphone line rates for NST compliance, as it is doing here for
BellSouth.

12 81.C is also referred to as EUCL.
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AV Refunds'
A, ] Argumeﬁt_s
FPTA: |

FPTA argues that the FCC has preemptcd state commissions in this subject area and,
“pursuant to the series of orders issued implementing Section 276 of the 1996 Act (Payphone
Orders), as uitimately clarified by In the Matter of Wisconsin Public Service Commission, U.S.
©LEXIS 3066 (Aprl 26, 2004) (Wisconsin Orders), this Commission must order refunds.
~ According to FPTA, BellSouth did not reduce its PTAS rate by the amount of the federally
tariffed BUCL during the penod begmnmg April 15,1997 and endlng November 10, 2003, when

o) -BellSouth filed new tanffs correcting the eITor.

Accordmg to FPTA, the mceptlon of the problcm was our Order No PSC-98 1088—FOF-
- TL, entered in Docket No. 970281-TL. FPTA alleges that in that Order we incorrectly
determined that BellSouth’s intrastate PTAS rates satisfied the new services test, despite the fact
that BellSouth failed to reduce its. intrastate PTAS rates by the amount of the federally tariffed
EUCL. Therefore, urges FPTA, BellSouth over-recovered its costs from Apnl 15, 1997 until
‘ November 10, 2003 ' : ,

: FPTA cites to Reedy Creek Util. Co. v. Flonda Pub. Serv. Comm’n, 418 So. 2d 249 (Fla.
' 1982), United Tele. Co. of Fla. V. Mann, 403 So. 2d 962 (Fla. 1981); and Sunshine Util. v.
Florida Pub. Serv. Comm’n, 577 So. 2d. 663 (Fla. 18 DCA 1991) as sources of our authority to -
. alter previously entered final orders as an exception. to the doctrine of administrative finality.
According to Reedy Creek, “Where a substantial change in circumstances, or fraud, surprise,
- mistake or inadvertence is shown . . . the PSC must have the power to. alter prcvmusly entered

- final rate orders.” (Id. at 249) Addmonally, claims FPTA, where there is a demonstrated public
- interest, this Commission has the authority to determine whether its pnor order contained such 2
L rmstake and “has aduty to correct such errors.” Sunshme Util, at 665 M

. . FPTA notes that BellSouth was a member of the coahtmn mvolved in the Wlsconsm‘

" matter that gave tise to the Wisconsin Orders. Therefore, argues FPTA, BellSouth cannot now
. ¢laim that it reasonably relied to its detriment on the PSC’s initial approval of BellSouth’s state

- tariffs as a final resolution of the implementation of Section 276 of the Act. Addltlonally, '
:because BellSouth fought this issue throughout its region, ‘it should be well ‘aware of the

- inconsistent and disparate applications of Section 276. Indeed, argues FPTA, BeliSoith knew
- that the FCC’s final interpretation and 1mplementat10n of the new serwces ‘test and this -
Comrmssmn s prior order could conflict. :

FPTA argues that BellSouth prormsed to refund EXCESS TeV enues when its agent sought ,
~ and obtained a waiver of the statutory requirements. Accordingly, BellSouth is now estopped
from clalmmg a refund ‘cannot be awarded. FPTA notes that Mlchael K. Keilogg, as counsel to .
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e RBOC Coalition of which BellSouth was and is a member, promised the FCC that the Bell

~ Operating Companies would issue refunds if the new statutory rate was lower than the existing

rate. Therefore, BellSouth cannot claim it is prejudiced because the FPTA now asks the

°Commission to hold BellSouth to its promise. For the same reason, FPTA argues the statute of

._li:njtétions does not apply in this particular matter. Additionally, FPTA notes that BellSouth
continued to challenge the PTAS rate structure guidelines provided in Section 276 until July 11,
" 2003, the date on which the D.C. Circuit issued its decision in the appeal of the FCC’s Second
" Wisconsin Order, a datethat, is more than three months after the FPTA filed its petition to

- establish these proceedings.

 Citing GTE Florida, Tnc. v. Clark, 668 So. 2d 971 (Fla. 1996), FPTA argues that it is
clear that a refund is not automatically barred as retroactive ratemaking under Florida law. The
‘cornerstone to the general prohibition on retroactive ratemaking is lack of notice and reliance.
" FPTA argues that BellSouth always had notice of the complicated and inconsistent application of
the NST across the nation, particularly because BellSouth was the root cause of that inconsistent
application. FPTA urges that, in its present capacity, this Commission is acting through the
FCC’s delegation of power to implement the Act and to promote the widespread deployment of
payphones to the benefit of the general public. FPTA notes the FCC has broad authority under
the Act to rectify over-compensation in violation of Section 276, ‘through. refunds when
necessary, to ensure fair compensation. MCI Telecom Coip. v. FCC, 143 F.3d 606, 609 (D.C.
- 1998). ‘ e e E i i d

BellS outh: -

BellSouth argues that refunds are not required, would not be. appropriate in this case, and

 this Commission has no authority to order any refunds. According to BellSouth, well-

“established legal doctrines including, but not limited  to, the prohibition against retroactive

. ratemakin'g, the filed-rate doctrine, and the doctrine of administrative finality, prohibit such
~ relief. In addition to these well-established legal doctrines, ‘

© BeliSouth urges that in City of Miami v. Florida Public Service Commission, 208 So.2d
© 249,259 (Fla. 1968), the Florida Supreme Court clearly prohibited retroactive ratemaking,

~ Petitioner coritends that in both orders the Commission departed from essential
réquirements of law by atlowing both companies involved herein to retain those

. past charges deemed excessive rather than making said reduction  orders
- retroactive. SN e L TR e

Dok k% Ok

: it is Petitioner’ s‘.’contenﬁ’on that said rate reducti on’s, shb’uid be made retroactive 1o
. October 1, 1963 with appropriate refunds to the ratepayers. We do not agree with
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the petitioner’s contention on this point. An examination of pertinent statutes
Jeads us to conclude that the Commission would have no authority to make
retroactive ratemaking orders.

The Court further explained that this Commission’s statutory authority to set rates in Section
364.14 is prospective only since the authorizing statute limits rates to be fixed “thereafter.” City
of Miami at 260; and Section 364.14 (1)(c) (“the commission shall determine the just and
reasonable rates, charges, tolls or rentals to be thereafier observed and in force and fix the same
by order”). Thus, argues BellSouth, this Commission simply cannot revise rates established
years past, and order corresponding refunds. '

BellSouth notes that the doctrine of retroactive ratemaking was addressed in detail in our
Docket No. 971663-WS, In re Petition of Florida Cities Water Company. In Order No. PSC-98-
1583-FOF-WS, November 25, 1998, this Commission explained:

This Commission has consistently recognized that ratemaking is prospective and
that retroactive ratemaking is prohibited . . . . The general principle of retroactive
ratemaking is that new rates are not to be applied to past consumptions. The
Courts have interpreted retroactive ratemaking to occur when an attempt is made
to recover either past losses (under earnings) or over earnings in prospective rates
.. . In City of Miamyi, the petitioner argued that rates should have been reduced
for prior period over earnings and that the excess earnings should be refunded.
Both of these attempts were deemed to be retroactive ratemaking and thus were
prohibited. (citations omitted).

BellSouth argues that this Commission’s PTAS Order'® and Final PTAS Order'® have not
been appealed, they have not been revoked or modified by the Commission, and they have not
been suspended or vacated by any court. These Orders direct the manner in which BellSouth is
to charge for payphone access lines in Florida, and BellSouth has been charging for payphone
access lines in compliance with these Orders. BellSouth states it simply cannot be required to
issue refunds for charging rates that comply with valid and effective Orders of the Commission.
Any such refunds would violate the prohibition against retroactive ratemaking.

BellSouth argues the filed rate doctrine also prohibits the FPTA’s claims for a refund.
The “filed rate doctrine holds that where a regulated company has a rate for service on file with
the applicable regulatory agency, the filed rate is the only rate that may be charged.” Global
Access Limited v. AT&T Corp., 978 F. Supp. 1068 (S.D. Fla. 1997); citing Florida Mun. Powet
Agency v, Florida Power & Light Co., 64 F.3d 614, 615 (11™ Cir. 1995). Simply, BellSouth

¥ Order No, PSC-98-1088-FOF-TP, issued August 11, 1998, in Docket No. 970281-TL.

4 Order No. PSC-99-0493-FOF-TP, issued January 19, 1999, in Docket No. 970281-TL
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states, the filed rate doctrine precludes a party from disputing a filed rate. “Application of the
filed rate doctrine can at times be harsh, but its justification lies in the principle that carriers
should not be able to discriminate against customers in the setting of service rates; one rate — the
filed rate — is the applicable rate for all . . . .” Global Access Limited, 978 F. Supp. at 1073; see

also MCI Telecomm. Corp. v. Best Tel, Co., 898 F. Supp. 868, 872 (S.D. Fla. 1994),

Further emphasizing the filed rate doctrine, BellSouth notes that in Arizona Grocery Co.
v. Atchison, T&SF Ry. Co., 284 U.S. 370, 390 (1932), the Supreme Court declared that

Where the Commission has upon complaint, and after hearing, declared what is
the maximum reasonable rate to be charged by a carrier, it may not at a later time,
and upon the same or additional evidence as to the fact situation existing when its
previous  order- was promulgated, by declaring its own finding as to the
reasonableness erroneous, subject a carrier which conformed thereto to the
payment of reparation measured by what the Commission now holds it should
have decided in the earlier proceeding to be a reasonable rate.

Since then, BellSouth states, federal appellate decisions consistently have held that a federal
commission may not order refunds when it determines that a rate that it previously allowed to
become effective is not appropriate. This principle is firmly grounded in sound public policy,
argues BellSouth. Any other rule “would lead to endless consideration of matters previously
presented to the Commission and the confusion about the effectiveness of Commission orders.”
Idaho Sugar v. Intermountain Gas Co., 100 Idaho 368, 373-74, 597 P.2d 1058, 1063-64 (1979).

BellSouth alse argues that its position before the FCC when it sought a waiver of the
intrastate tariff filing requirements does not justify a refund claim. After considering BellSouth’s
request for a waiver, the FCC issued an Order plainly stating that “[a] LEC who seeks to rely on
the waiver granted in the instant Order must reimburse its customers or provide credit from April
15, 1997, in situations where the newly tariffed rates, when effective, are lower than the existing
tariffed rates.” (Second Waiver Order, 192, 25) Because BellSouth’s tariffed rates, which rates
met the NST and were effective January 19, 1999, were not lower than existing rates, no refunds
were due to FPTA members then and no refunds are due now. BellSouth maintains its actions
are entirely consistent with its position in seeking a waiver from the FCC.

In cases analogous to the FPTA’s Complaint, BellSouth observes state commissions in
Alabama, Missouri, Ohio, and Kansas have all denied refund claims. For example, the Kansas
Commission noted:

[a]ll Kansas local exchange companies have approved payphone line tariffs in
place and there is no evidence they have not been billing payphone providers in
accordance with those tariffs. Telephone companies are required to charge the
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BellSouth urges that the. only proceedmg in Wthh reﬁmds were. ordered after the

- 1ssuance ‘of the Wisconsin Order that is analogous to the instant case is the Kentucky '

Commission’s decision Jast year, which is cutrently on appeal. Beoause that decmwn has been

appealed it is not final, 'and BellSouth states this Commission should disregard it. However, '

- even if we were to rely upon the non-final decision of the Kentucky Commission, refunds were

~ ordered from the date of the Wzsconsm Order, not back to Apnl 15,1997,
B. Analys1s

We believe the most s1gmﬁcant factor in the determmatmn of whether refunds may be
- ordered is the fact that the Commission’s Final PTAS Order was protested, but the protest was -
subsequently withdrawn and the Order went into effect as a final Order. The FPTA was a party

to the proceedings and had the opportunity to challenge the PTAS Order and the Final PTAS

_Order. The FPTA, however, decided not to challenge our ordets in any forum, and for years its
- members have paid the rates that are set forth in BellSouth’s filed tariffs (and that are consistent
with the Commission’s unchallenged orders) In seeking refunds, the FPTA 1nd1sputably is

seeking relief for the payment of rates that were (and are) on file- with this Commission.

Moreover, the rates were (and are) consistent W1th unchallenged orders entered by this -

i Comumission..

For example, in Sunshine Utilities v. FPSC, the our staff discovered an error in rates in
1987, which related to rates set in 2 1984 order. In 1988, we initiated an investigation into the

possible error, and ultimately corrected prospectively the rate base computation error. We
‘ordered the correction to the beginning of the 1988 investigation, not from the date of the 1984 -
order. In so ordering, the Flrst D1stnct Court of Appeals ruled that the FPSC dld not abuse its

dlscretlon

Telephone to refund excess revenue collected during the pendency of a ratemaking proceeding.
In Mann, after rate making proceedings began, we entered an interim order; followed by a
subsequent order that concluded the proceeding. Refunds were deemed appropnate from the
: date of the interim order :

Snnﬂarly, in Reedy Creek Ut11 we approved a- stlpulatlon in which Reedy Creek

: voluntanly agreed to make a refund in a prescmbed manner. Reedy Creek computed the refund
-amount, and we approved the refund amount as calculated by Reedy Creek in an order dated July .

21, 1980. Prior to Reedy Creek allocating the refund, and less than three months later on
October 3, 1980, we issued a clarifying order, which corrected and increased the refund amount

-‘The correctmg order occurred two and one half months after the initial order. In addressing our
_ authority to modify our orders pursuant to the docirine of administrative finality, the Florida -
Supreme Coutt, quotmg Peoples Gas Sys V. Mason 187 So. 2d 335 (Fla 1966) explamed that

orders of admlmstratlve agencles must eventually pass out of the ageney s control
and become ﬁnal and no Ionger subjeet to modification. Thls rule assures that ..

~ Likewise, in United Tel. Co. v. Mann, 403 So.2d 962 (Fla 1981) we ordered Usiited
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there will be a terminal point in every proceeding at which the parties and the
public may rely on a decision of such an agency as being final and dispositive of
the rights and issues involved therein.

Finally, in Peoples Gas, the FPSC sought to “correct” an earlier order. In that case, we
had approved a territorial service agreement between gas distributors by order dated November
9, 1960. On June 24, 1965, almost five years later, we rescinded and withdrew the approval we
had previously granted in 1960. In reversing our 1965 order, the Supreme Court of Florida
criticized us for “second-guessing” its original order. The Court explained that the
Commission’s power to modify its orders is limited and can only occur “upon a specific finding
based on adequate proof that such modification is necessary in the public interest because of
changed conditions or other circumstances not present in the proceedings which led to the order
being modified.”

Additionally, the FPTA’s reliance upon the 1997 waiver letter is inconsistent with the
decision in In the Matter of Independent Payphone Ass'n of New York, Inc. v. Public Service
Commission of the State of New York, 2004 WL 587624 (N.Y. App. Div., 3d Dep't, March 25,
2004). The FPTA suggests that what BellSouth and the FCC really meant was that even after
the rates the Commission established in the PTAS Order and the Final PTAS Order became
effective, and even after all parties declined to seek reconsideration or appeal such. orders,
BellSouth would agree to pay refunds, all the way back to April 15, 1997, if any person or entity
could, at any unspecified time in the future, convince any commission or court that the Florida
Commission really should have established different rates way back in 1999. The FPTA’s
argument defies the controlling legal principles discussed above and its refund claim should
therefore be rejected. ‘

C. Decision

We find that between April 15, 1997 and November 10, 2003, the rates charged by
BellSouth to the PSPs were legally sustainable, and were consistent with BellSouth’s tariffs and
controlling orders of this Commission. Accordingly, we shall not order refunds to PSPs for that
time period.

V. BellSouth’s Compliance with New Services Test
A Arguments
FPTA witness Wood argnes that BellSouth’s rates are not currently in compliance and

probably were not in compliance as of August 11, 1998. He argues that all available evidence
suggests that BellSouth’s costs have trended downward over time and asserts that this
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o Wrtness Wood argues that BellSouth has relied upon a broad apphcatlon of the
o 'methodology set forth in the ONA Tariff Order'® to arrive at its overhead loading for PTAS rates.
Based on that apphcatlon, he addresses three ﬁmdamental prob]ems with BellSouth’s approaoh

0 BellSouth dld not actually apply the methodolo gy contamed in the OJVA Targff o
- Order,

(2) the methodology is for the purpose of developmg a cellmg for overhead

loadmgs rather than for developmg the level of a reasonable overhead loading,

and

3) BellSouth has not demonstrated that it is reasonable to use a methodology

developed and adopted specifically for the very low rates associated with non-

essential switching features and to apply this methodology broadly to all rate

elements including the monthly access line rate.

He asserts “[tlhe ﬂex1b111ty clearly has hmlts not all benchmarks are meanmgfu] and not all
overhead loadings are apphcable to all rates (specifically, unusually high overhead loadings are
limited to rates that, because of very low direct costs, will still be low if a large overhead loading
~is'added).” He goes on to argue that* . . . the BOCs bear the burden of Justlfvmo thelr overhead'
allocatlons and demonstratmg comphanoe with our standards.” 1d. :

: Wltness Wood contends that as a result, we should not aooept BellSouth’s broad
- conclusion that all of the FCC’s requirements are infinitely flexible in their application. The -
“witness contends that the FCC concluded that to determine the appropriate level of overhead

e loadings, states can use UNE overhead loadmgs {with an adjustment to include refail costs, if the

- LEC demonstrates that such costs exist), the methodology set forth in the Physical Collocation

Tariff Order,"” or the methodology set forth in the ONA Tariff Order. He asserts, however, that

" the FCC did not conclude that the methodologes could be altered to a LEC’s liking, or that state

- regulators could rely upon the LEC’s versions of these methodologies in order to ascertain

whether existing or proposed rates are reasonable, or that all ‘methodologies are applicable for all
rates. Id.  As such, FPTA witnesses Renard and Wood both propose that we adopt a prospectlve

"PTAS rate of $18 04. That amount mcludes a EUCL of $7.13 and an mtrastate rate of $10 91."%

6 In the Matter of Open Network Architecture Tariffs of Bell Operatmg Compames CC Docket No 92—91
L Order 9FCC Rcd 440 (Dec 15, 1993)(ONA Tenff Order) .

: 1 Local Exchange Carriers’ Rates, Terms, and Conditrons for Expanded Interoonnectlon Through Physrcal
o Collocauon for Special Access and Switched Transport, CC Docket No. 93-162, Second Report and Order 12FCC
Red 18730 (June 13, 1997)(Phys1ca1 Coiloca‘uon Tariff Order). _

B EPTA’s proposed ates use zn overhead loadmg of 10%.
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‘ overhead loadmg percentage is 50. 42% Moreover, the witness asserts that BellSouth’s cost
- study ‘. IS fully documented and demonstrates the calculatxon of the overhead factor

B. Ana-lyms

We find that BellSouth’s rates remam compllant Wlth the NST and were legally
sustainable and consistent with BellSouth’s tariffs and controlling orders of this Commission
- between April 15, 1997 and November 10, 2003. We acknowledge that the FCC’s Payphane
Orders set forth a four-part test for PTAS rates requiring that state tariffs for payphone services

~be: (1) cost based; (2) consistent with Section 276; (3) nondiscriminatory; and (4) consistent with =

- C'omputer Il tariffing guldelmes As alluded to by FPTA witness Wood, “[t]he new services test
. is one; but only one, of the four applicable reqmrements We agree; noting that these were the
. same standards we previously used to determine BellSouth’s comphance with the NST in the
" PTAS Order and the Final PTAS Order. Since we 1ssued those prior orders, BellSouth has
updated and revised inputs to its underlying models which are reflected in the PTAS Study in
this ‘proceeding. - We have found no persuasive evidence which would lead us to beheve that
' ‘BeIISouth’s PTAS rates are somehow not comphant with the NST

» _ However BellSouth W1tness Blake asserts that shou]d we dec1de to revisit BellSouth’
_ rates . there are two aspects of the Wisconsin Order’s clarification of the new services test
~ that may be considered on a prospective basis.” “We note that BellSouth has already effected the
first, by reducing the monthly per line charge determined under the NST by the amount of the
 BUCL in its tariff filing. Id. The second relates to the “additional guidelines” associated with the -
' calculatlon of the overhead Joadings. Id.” We believe that a modification to the overlicad loading
percentage is warranted based on the record in this proceedmg

We agree that BellSouth’s use_of ‘the ONA Tar:jj‘ Order methodology is permissible to
- determine overhead loadings. At the same time, we acknowledge that the ONA Tariff Order
~ methodology is but one of three methodologies that may be used. BellSouth could have chosen
_to use the UNE overhead loadings methodology or those put forth in the Physical Collocation

Tariff Order for its cost study, but did not. We believe that BellSouth was free to choose

whichever methodology it desired in order to determine its overhead loading factor. Even FPTA |

- witness Wood appears to realize this, citing to the Second Wisconsin Order (1153-54) stating,
 “[tthe FCC explicitly added two additional methods for : calculatmg acceptable overhead

- loadings: the method. described in the. Physzcal Collocation Tariff Order and the method
“described in the ONA Tariff Order.”” In addition, the Second WlSCOI’lSlB Order added that in
' 'calculatmg an “upper limit on overhead loadings” for payphone services, “. . . any.or all of these
‘methods .. .” could be used. 1d. Accordingly; there is no “preferred” methodolog‘y. If there was,
Lowe beheve that at the very least, the FCC would have specifically outlined. wh1ch was the FCC-
. preferred method. In fact, we note that in Order FCC 02-25, {58, the FCC . .. established a

_ _ﬁexxble approach to caiculatmg the BOCs’ overhead allocatlon for 1ntrastate payphone line

' ‘:rates - '
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C. Decrsron

We have dechned to revise BellSouth 8 rates retrospectwely Though thrs Commrssron
 has the authority to order BellSouth to. revise its intrastate payphone rates, we: Have found that
, BellSouth’s rates are now comphant and accordingly, an effective date need not be estabhshed

VL Refund Authonty

A. Arguments
FPTA:

FPTA argues that for the reasons set forth in its post-hcarmg brref we can and must
require BellSouth to refund the difference between compliant rates and the rates actually charged
to PSPs in the state of Florida. FPTA urges that, based upon the evidence presented during the
course of these proceedings, BellSouth’ rates are not, and have never been comphant with’
~ Section 276 of the Act. :

Accordmg to FPTA our prior- Order does not forever reheve BellSouth of its obhgatlons o
“under federal law to offer cost-based PTAS rates in compliance with'Section 276 of the Telecom

o Act Therefore, FPTA urges us to find that BellSouth has an affirmative and continuing

- obligation to offer PTAS rates in compliance with Section 276 of the Act. According to FPTA,
neither commission staff, nor any other third party should be burdened with the obligation to
police BellSouth’s PTAS rates to ensure comphance with federal law. Any othier finding would
~turn Section 276 of the Telecommunications Act and the FCC’s many subsequent orders

. mterpretmg Section 276 of the Act nartlcularly the Wzsconsm Orders drrectly on therr heads

~FPTA a.rgues that we cannot permn BellSouth to_retain the unlawful proﬁts it has :

" collected by illegally overchargmg payphone service providers. FPTA claims there can be no -

doubt that BellSouth ‘has overcharged PSPs by charging and co!lectmg EUCL charges and
excessive rates. To allow BellSouth to retain those unlawful profits to the detriment of the
_payphone mdustry would continue -to negatively 1mpact the: Wldespread deployment of
: payphones in'the State of Plonda in v1olat10n of Sectlon 276 of the Telecom Act

- BeliSouth;

. BellSouth argues that its intrastate payphone rates “have been and continue to be
' complran* with the NST. Further, FPTA has no basis for clarmmg ‘BellSouth’s PTAS rates are

-+ not compliant with the new services test, much less noncompliant: 1rnmed1ateiy after we issued

- the Final PTAS Order, which remains valid and effective. “Nor can the FPTA, accordmg to

: ~ BellSouth, legitimately seek refunds based upon the difference between any unknown and future

'PT AS rates and the rates that were found to bc effectrve in the PTAS Order and-in the Fmal
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- NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW -

~ The Florida Public Service Commission is required by Section 120.569(1), Florida
Statites, to notify parties of any administrative hearing or judicial review of Commission orders
 that is available under Sections 120.57 or 120.68, Florida Statutes, as well as the procedures and
time limits that apply. This notice should not be construed to mean all requests for an
administrative hearing or judicial review will be granted or result in the relief sought.

, Any party adversely affected by the Commission's final action in this matter may request:
1) reconsideration of the decision by filing a motion for reconsideration with the Director,
‘Division of the Commission Clerk and Administrative Services, 2540 Shumard Oak Boulevard,
Tallahassee, Florida 32399-0850, within fifteen (15) days of the issuance of this order in the
© form prescribed by Rule 25-22.060, Florida Administrative Code; or 2) judicial review by.the -
Florida Supreme Court in the case of an electric, gas or telephone utility or the First District
Court of Appeal in the case of a water and/or wastewater utility by filing a notice of appeal with
the Director, Division of the Commission Clerk and Administrative Services and filing a copy of
the notice of appeal and the filing fee with the appropriate coust. This filing must be completed
 within thirty (30) days after the issuance of this order, pursuant to Rule 9.110, Florida Rules of
Appetlate Procedure. The notice of appeal must be in the form specified in Rule 9.900(a),
Florida Rules of Appellate Procedure. o
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