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IN THE SUPREME COURT 
STATE OF FLORIDA J :LC - 2 PH 4: 02 
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Florida Public Telecommunications 
CLERK 

Association, Inc., a Florida non-profit 
corporation, 

Petitioner/Appellant, 

v. CASE NO. 
PSC DOCKET NO.: 030300-TP 

The Florida Public Service Commission, 
an administrative agency of the State of 
Florida, and BellSouth Telecommunications, 
Inc. a foreign corporation, 

Respondents/Appellees. 

BELLSOUTH TELECOMMUNICATIONS, INC.'S 

MOTION TO DISMISS APPEAL 


Pursuant to Florida Rules of Appellate Procedure 9.300, 9.11 O(c), and 

9.l90(b), Respondent! Appellee BelISouth Telecommunications, Inc. ("BellSouth") 

CMP .--moves to dismiss Petitioner/Appellant's Notice of Appeal for failure file the notice 

COM L 

CTR ~ithin 30 days of the order rendered by the Florida Public Service Commission 


ECR -~PSC"). In support of its Motion, BellSouth states: 

Gel 

OPC __ 
 l. On October 7, 2004, the PSC rendered a Final Order in Docket No. 


MMS 

030300-TP, which constituted final agency action concerning a petition initiated by 

RCA 


SCR __. 
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the Florida Public Telecommunications Association, Inc. (“FPTA”). A copy of the 

PSC’s Final Order is attached as Exhibit A. 

2. The Final Order includes a “Notice of Further Proceedings or Judicial 

Review,” which advises parties of the right to judicial review. See Exhibit A at 24. 

The Notice states in relevant part: “This filing [for judicial review] must be 

completed within thirty (30) days after the issuance of this order, pursuant to Rule 

9.1 10, Florida Rules of Appellate Procedure.” 

3. On November 22,2004, FPTA filed a Notice of Appeal with the PSC 

purportedly appealing the Final Order in Docket No. 030300-TP to the Florida 

Supreme Court. A copy of FPTA’s Notice of Appeal is attached as Exhibit €5. The 

Notice of Appeal incorrectly states that the PSC’s Final Order was rendered on 

October 22,2004. 

4. Administrative appeals are governed by section 120.68, Florida 

Statutes. That statute provides in relevant part: 

All proceedings shall be instituted by filing a notice of appeal or 
petition for review in accordance with the Florida Rules of Appellate 
Procedure within 30 days after the rendition of the order being 
appealed. 

$ 120.68(2), Fla. Stat. (2004) (emphasis supplied). 

5.  Pursuant to Florida Rule of Appellate Procedure 9.190(b)(2), an 

appeal froin final agency action “shall be commenced in accordance with rule 

9.1 1O(c).” Florida Rule of Appellate Procedure 9.1 1O(c) provides that “[iln an 
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appeal to review final orders of lower administrative tribunals, the appellant shall 

file the original notice with the clerk of the lower administrative tribunal within 30 

days of rendition of the order to be reviewed, and file a copy of the notice, 

accompanied by the filing fees prescribed by law, with the clerk of the court.” 

(Emp hasi s supp 1 i ed) . 

6. Pursuant to section 120.68, Florida Statutes, and the Florida Rules of 

Appellate Procedure, the last day to file a notice of appeal in Docket No, 030300- 

TP was Monday, November 8,2004. 

7. Florida courts have held that the 30-day time period to file an appeal 

is jurisdictional. See, e.g., Flu. Dep’t of Natural Resources v. District Court of 

Appeal of Fla., Second District, 355 So. 2d 772, 773 (Fla. 1978); Miami-Dude 

County v. Pearl, 843 So. 2d 363, 364 (Fla. 3d DCA 2003) (“Failure to file any 

notice within the 30-day period constitutes an irremediable jurisdictional defect”), 

quoting First Nat ’I  Bank in Ft. Myers v. Fla. Unemployment Appeals Cornvvl ’n, 46 1 

So. 2d 208,208 (Fla. 1st DCA 1984); Jones v. Jones, 845 So. 2d 1012, 1013 (Fla. 

5th DCA 2003) (“jurisdictional time limits may not be altered by the actions or 

inactions of the parties or the trial court”); May v. Yates, 798 So. 2d 917, 917 (Fla. 

1st DCA 2001) (“[b]ecause the notice of appeal was not filed within 30 days of 

rendition of the final order, this appeal is hereby dismissed for lack of 

jurisdiction”); Crupp v. Criminal Justice Standards & Training Comm ’n, 753 So. 
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2d 787, 787 (Fla. 3d DCA 2000) (“[aln appellate court cannot exercise jurisdiction 

over a cause where notice of appeal has not been timely filed”). 

8. Because PetitionedAppellant filed its Notice of Appeal more than 30 

days after the rendition of the PSC’s Final Order in Docket No. 030300-TP, the 

Supreme Court is without jurisdiction to hear the appeal, and the appeal must be 

dismissed. 

For the reasons expressed, BellSouth respectfully requests that this Court 

dismiss PetitionedAppellant’ s Notice of Appeal. 

Respectfully submitted, 

S6san F. Clark (Fla. Bar No. 0179580) 
Donna E. Blanton (Fla. Bar No. 948500) 
Toni Funaro (Fla. Bar. No, 0647764) 
Radey Thomas Yon & Clark, P.A. 
3 13 North Monroe Street, Suite 200 
Tallahassee, Florida 32301 
Phone - 850-425-6654 
Fax - 850-425-6694 
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CERTIFICATE OF SERVICE 

I certify that a true copy of this Motion to Dismiss Appeal was served by 

U S ,  Mail this 2nd day of December, 2004, on the following: 

Lee Fordham 
Staff Counsel Florida Public Service Commission 
Gerald L. Gunter Building 
2540 Shurrnard Oak Blvd. 
Tallahassee, Florida 323 99-O85O 

David S. Tobin, Esq. 
Tobin & Reyes, P.A. 
725 1 W. Palmetto Park Road, Suite 205 
Boca Raton, Florida 33433 

//SUSAN F. CLARK 
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that order, we found that the existing incumbent local exchange company tariffs for payphone 
line services were cost-based, consistent with Section 276 of the Telecommunications Act of 
1996, and non-discriminatory. We noted that Florida was unique relative to other states, as it had 
long had payphone tariffs in place. Moreover, we referred to three prior evidentiary hearings and 
two stipulations, rate reductions, and other actions we had taken to ensure an open pay telephone 
market. The FPTA protested the PAA order but subsequently withdrew its protest, and the Order 
became final on January 19,1999.8 

C. Procedural History: Current Docket 

The FYTA filed its Petition for Expedited Review of BellSouth’s Tariffs with Respect to 
Rates for Payphone Line Access, Usage, and Features on March 26, 2003. In doing so, the 
FPTA sought both refunds and new PTAS rates. At the time the FPTA filed its petition, the 
Second Wisconsin Order was on appeal. On July 11,2003, the United States Court of Appeals, 
District of Columbia Circuit, affirmed the FCC’s Second Wisconsin Order, which it found 
“establishes a rule that affects payphone line rates in every state.’” The FCC’s original 
Payphone Orders and the implementation of those orders through the Wisconsin Orders” form 
the basis of this proceeding. 

D. Requested Relief 

In FPTA’s petition, the FPTA requested that this Commission implement the national 
policy mandates set forth in Section 276 of the Act and the standards established by the FCC in 
its original Payphone Orders and the Wiscunsin Orders. As part of this proceeding, we are 
asked to determine whether BellSouth’s current PTAS rates are compliant with the NST. If 
BellSouth’s current PTAS rates do not meet the NST, or if we require that revisions be made to 
the PTAS rates, we.are also asked to establish a prospective BellSouth monthly PTAS rate. In 
addition, we are asked to address whether BellSouth should refind to payphone service providers 
(PSPs): fi) the mount of the EUCL collected from PSPs between April 15, 1997 and November 
10, 2003; and (3) the difference between the PTAS rates BellSouth actually charged and 
collected from PSPs and PTAS rates which are compliant with Section 276 of the Act. 

a Order No. PSC-99-0493-FOF-TI, (“Final PTAS Order”). 

New England Public Comm. Council, Inc, v. FCC, 334 F.3d 69, 75 (D.C. Cir. 2003), cert. denied April 26, 
2004 (“‘Appellate Order”). 

lo The First Wisconsin Order and the Second Wisconsin Order may be collectivefy referred to as the 
“Wisconsin Orders,” 
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B. Analysis 

We find that there is no FCC requirement obligating BellSouth to ‘tvoluntarily” or 
automatically change its payphone rates upon a change in costs, absent Commission review. We 
agree with BellSouth Witness Blake that fluctuations In costs (up or down) do not automatically 
trigger a requirement that BellSouth amend its rates. To require BellSouth, or any other &EC, to 
do so, creates “an absurd situation” which would require BellSouth to revise its payphone rates 
every time one of its costs changed. Moreover, we agree that “[alt all times, BellSouth’s rates 
have been charged pwsuht to binding FPSC Orders and FCC Tariffs that have not been 
challenged, appealed or modified.” Absent some challenge, appeal, or modification, the tariffed 
rates that BellSouth had in place at that time were the rates that were in effect and the rates that 
BellSouth was authorized and required to charge. 

We also agree with FPTA witness Wood that the Wisconsin Orders reaffirmed and 
clarified existing FCC requirements and did not “change” those requirements. Additionally, we 
agree with BellSouth that “ . . . the language of the Wisconsin Orders suggests that a state 
commission’s review and implementation . I . should be prospective in nature.” Moreover, it 
appears that the Second Wisconsin Order does not address the prospective or retroactive 
application of the order, stating only that 

. . . in establishing cost-based, state-tariffed charges for payphone line service, a 
BOC must reduce the monthly per line charge determined under the new services 
test by the mount  o f  the applicable federally tariffed SLC1*. , . . 

[a]t whatever point in time a state reviews a BOC’s payphone line rates for 
compliance with the  new services test, it must apply an offset for the SLC that is 
then in effect. (761) 

C. Decision 

Based on the record in this proceeding and the above discussion, we find that there was 
no “date certain” that BellSouth was required to reduce its intrastate payphone rates by the 
amount o f  the intrastate EUCL. Any reductions must occur on a going-forward basis when this 
Commission reviews a BOC’s payphone line rates for NST compliance, as it is doing here fur 
BellSouth. 

l2 SLC is also referred to as EUCL, 
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the petitioner’s contention on this point. An examination of pertinent statutes 
Ieads us to conclude that the Commission would have no authority to make 
retroactive ratemaking orders. 

The Court firther explained that this Commission’s statutory authority to set rates in Section 
364.24 is prospective only since the authorizing statute limits rates to be fixed “thereafter.” C& 
of Miami at 260; and Section 364.14 (l)(c) (“the commission shall determine the just and 
reasonable rates, charges, tolls or rentals to be thereafter observed and in force and fix the same 
by order”). Thus, argues BellSouth, this Commissio~ simply cannot revise rates established 
years past, and order corresponding refunds. 

BellSouth notes that the doctrine of retroactive ratemaking was addressed in detail in our 
Docket No. 971663-WS, In re Petition uf Florida Cities Water Company. In Order No, PSC-98- 
1583-FOF-WS, November 25, 1998, this Commission explained: 

This Commission has consistently recognized that ratemaking is prospective and 
that retroactive ratemaking is prohibited . . . . The general principle of retroactive 
ratemaking is that new rates are not to be applied to past consumptions. The 
Courts have interpreted retroactive ratemaking to occur when an attempt is made 
to recover either past losses (under earnings) or over earnings in prospective rates 
. . . In City of Miami, the petitioner argued that rates should have been reduced 
for prior period over earnings and that the excess earnings should be refunded. 
Both of these attempts were deemed to be retroactive ratemaking and thus were 
prohibited. (citatioqs omitted). 

BellSouth argues that this Commission’s PTAS Order’3 and Final PTAS Order’4 have not 
been appealed, they have not been revoked or modified by the Commission, and they have not 
been suspended or vacated by any court. These Orders direct the manner in which BellSouth is 
to charge for payphone access lines in Florida, and BellSouth has been charging for payphone 
access lines in compliance with these Orders. BellSouth states it simply cannot be required to 
issue refunds for charging rates that comply with valid and effective Orders of the Commission. 
Any such refunds would violate the prohibition against retroactive ratemaking. 

BellSouth argues the filed rate doctrine also prohibits the FPTA’s claims for a refund. 
The “filed rate doctrine holds that where a regulated company bas a rate for service on file with 
the applicable regulatory agency, the filed rate is the only rate that may be charged.” Global 
Access Limited v. AT&T Corn., 978 F. Supp. 1068 (S.D. Fla. 1997); citing Florida Mm. Power 
Agency v. Florida Power & Light Co., 64 F.3d 614, 615 (11” Cir. 1995). Simply, BellSouth 

’’ Order No. PSC-98-1088-FOF-TP, issued August 11,1993, in Docket No. 970281-TL. 

l4 Order No, PSC-99-Q493-FOF-TP, issued January 19, 1999, in Docket No. 970281-TL, 



ORDER NO. PSC-04-0974-FOF-TP 
DOCKET NO. 030300-TP 
PAGE 11 

states, the- filed rate doctrine precludes a party fkom disputing a filed rate. “Application of the 
filed rate doctrine can +t times be harsh, but its justification lies in the principle that carriers 
should not be able tu discriminate against customers in the setting of service rates; one rate - the 
filed rate - is the applicable rate for all . . . .” Global Access Limitkd, 97% F. Supp. at 1073; see 
also MCI Telecomm. Corn. v. Best Tel, Co., 898 F. Supp. 868,872 (S.D. Fla. 1994). 

Further emphasizing the filed rate doctrine, BellSouth notes that in Arizona Grocerv Co. 
v. Atchison, T&SF RY. Co., 234 U.S. 370,390 (1932), the Supreme Court declared that 

Where the Commission has upon complaint, and after hearing, declared what is 
the maximum reasonable rate to be charged by a carrier, it may not at a later time, 
and upon the same or additional evidence as to the fact situation existing when its 
previous order. was promulgated, by declaring its own finding as to the 
reasonableness erroneous, subject a carrier which conformed thereto to the 
payment of reparation measured by what the Commission now holds It should 
have decided in the earlier proceeding to be a reasonable rate. 

Since then, BellSouth states, federal appellate decisions consistently have held that a federal 
commission may not order refimds when it determines that a rate that it previously allowed to 
become ef€ective is not appropriate. This principle is firmly grounded in sound public policy, 
argues BellSouth. Any other rule “would lead to endless consideration of matters previously 
presented to the Commission and the confusion about the effectiveness of Commission orders.” 
Idaho Sugar v. Intermountain Gas Co., 100 Idaho 368,373-74,597 P.2d 1058, 1063-64 (1 979). 

BellSouth also argues that its position before the FCC when it sought a waiver of the 
intrastate tariff filing requirements does not justify a refund claim. After considering BellSouth’s 
request for a waiver, the FCC issued an Order plainly stating that “[a] LEC who seeks to rely on 
the waiver granted in the instant Order must reimburse its customers or provide credit fkom April 
15, 1997, in situations where the newly tariffed rates, when effective, are lower than the existing 
tariffed rates.” (Second Waiver Order, 772, 25) Because BellSouth’s tariffed rates, which rates 
met the NST and were effective January 19, 1999, were not lower than existing rates, no refunds 
were due to FPTA members then and no refimds are due now. BellSouth maintains its actions 
are entirely consistent with its position in seeking a waiver from the FCC. 

In cases analogous to the FPTA’s Complaint, BellSouth observes state commissions in 
Alabama, Missouri, Ohio, and Kansas have aI1 denied refund claims. For example, the Kansas 
Commission noted: 

[all1 Kansas local .exchange companies have approved payphone line tariffs in 
place and there is no evidence they have not been billing payphone providers in 
accordance with those tariffs. Telephone companies are required to charge the 
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there will be a terminal point in every proceeding at which the parties and the 
public may rely on a decision of such an agency as being final and dispositive of 
the rights and issues involved therein. 

Finally, in Peoples Gas, the FPSC sought to “correct” an earlier order. In that case, we 
had approved a territorial service agreement between gas distributors by order dated November 
9, 1960. On June 24, 1965, almost five years later, we rescinded and withdrew the approval we 
had previously granted in 1960. In reversing our 1965 order, the Supreme Court of Floida 
criticized us for “second-guessing” its original order. The Court explained that the 
Commission’s power to modi@ its orders is limited and can only occur “upon a specific finding 
based on adequate proof that such modification is necessary in the public interest because of 
changed conditions or other circumstances not present in the proceedings which led to the order 
being modified,” 

Additionally, the FPTA’s reliance upon the 1997 waiver letter is inconsistent with the 
decision in In the Matter of Independent Pawhone Ass’n of New York, Inc. v. Public Service 
Commission of the State of New York, 2004 WL 587624 (N.Y. App. Div., 3d Dep’t, March 25, 
2004). The FPTA suggests that what BellSouth and the FCC really meant was that even after 
the rates the Commission established in the PTAS Order and the Final PTAS Order became 
effective, and even after all parties declined to seek reconsideration or appeal such orders, 
BellSouth would agree to pay refimds, all the way back to April 15, 1997, if any person or entity 
could, at any unspecified time in the hture, convince any commission or court that the Florida 
Commission really should have established different rates way back in 1999. The FPTA’s 
argument defies the controlling legal principles discussed above and its refhd claim should 
therefore be rejected, 

C. Decision 

We find that between April 15, 1997 and November 10, 2003, the rates charged by 
BellSouth to the PSPs were legally sustainable, and were consistent with BellSouth’s tariffs and 
controlling orders o f  this Commission. Accordingly, we shall not order refunds to PSPs for that 
time period. 

V. BellSouth’s Compliance with New Services Test 

A. Arguments 

FPTA: 

FPTA witness Wood argues that BellSouth’s rates are not currently in compliance and 
probably were not in compliance as of August 1 I, 1998. We argues that all available evidence 
suggests that BellSouth’s costs have trended downward over time and asserts that this - 8 
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Florida Public Telecommunications 
Association, Inc., a Florida non-profit 
corporation, 

PetitionerlP;ppellant, 

vs: 

The Florida Public Service Commission, 
an administrative agency of the State o€ 
Florida, and Bellsouth Telecommunications, 
hc. ,  a foreign corporation, 

Respondent/Appellees4 
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!7; OMMI s s I O  H 
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NOTICE OF APPEAL 

NOTICE IS GIVEN that Florida Public Telecommunications Association, Inc. 

PetitioncdAppellant, appeals to the Florida Supreme Court the order of the Commission rendered 

on October.22, 2004. The nature of the order is a final order regarding the Florida Public 

Telecommunications Association, Inc.’ s Petition for Expedited Review df BellSouth, 

Telecommunications, Inc.*s Tariffs with respect Rates for Payphone Line Access, Usage, and 

Features (a copy of said final order is attached hereto), 
CMP 
COMr, , 

c-m - 
ECR 
GCL 
OPC 
MMS 
RCA 
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WE HEREBY CERTIFY that a true and correct copy of the foregoing was this .@ . day 

of November, 2004, served by rnsiil on: Meredith E. Mays, Regulatory Counsel, BellSouth 

al Depmment, 675 West Peachtree Street, Suite 4300, Atlanta, Georgia 30375- 

ite, General Counsel - Florida, BellSo ecommunications, Inc., 150 West 

k3ff 
b I 

er Street, Suite 1910, Miami, Florida33 130; Lee Fo 

Commission, Gerald L. Gunter Building, 2540 S humard Oak Blvd., Tallahassee, FL 32399-0850, 

Respect fu 11 y sub mitt ed , 

7251 W. Palmetto Park Rd., Suite 205 
Boca Ratgn, Florida 33433 
Phone: (561) 620-0656 
Fax: (561) 620-0657 

BY 
David S. Tobin 
Fla. Bar No. 864277 

ew Services 7estBc;Eioub Florida PSC Docket\n-appeal.wpd 
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