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Sent:  Friday, December 03, 2004 4:36 PM

To: i&ili_ng's@psc.state:ﬂ.,us

Ce: . - :

Subject: - Docket 040130-TP
Importance: High

A.  Brenda Slaughter
~ Legal Secretary for James Meza Il

BeliSouth Telecommunications, Inc.
c/o Nancy Sims

150 South Monroe, Rm. 40 _
Tallahassee, Fiorida 32301-1558
(404) 335-0714 »
brenda.slaughter@bellsouth.com

Docket No. 040130-TP: Joint Petition for Arbitration of NewSouth Communications Corp.,
NuVox Communications Corp., KMC Telecom V, Inc., KMC Telecom I LLC, and
Xspedius Communications, LLC on Behalf of its Operating Subsidiaries

Xspedius Management Co. Switched Services, LLC and Xspedius Management
Co. of Jacksonville, LLC ' :

C. BellSouth Telecommunications, Inc.
on behalf of James Meza'lll

D. 8 pages total

BellSouth Telecommunications, Inc.'s Brief in Opposition to Inclusion of Issues 112(B) and
113(B)

Brenda Slaughter (sent on behalf of James Meza I11)
BellSouth Telecommunications, inc.

Suite 4300 - Legal Department
675 W. Peachtree Street
Atlanta, GA 30375-0001
Phone: (404) 335-0714

<<040130-TP Brief in Opposition.pdf>>
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ORIGINAL

Legal Department

JAMES MEZA 1l
Senior Regulatory Counsel

BellSouth Telecommunications, Inc.
150 South Monroe Street

Room 400

Tallahassee, Florida 32301

(404) 335-0769

December 3, 2004

Mrs. Blanca S. Bayd

Division of the Commission Clerk and
Administrative Services

Florida Public Service Commission

2540 Shumard Oak Boulevard

Tallahassee, FL 32399-0850

Re: Docket No.: 040130-TP
Joint Petition for Arbitration of NewSouth Communications Corp., NuVox
Communications Corp., KMC Telecom V, Inc., KMC Telecom lll LLC, and
Xspedius Communications, LLC on Behalf of its Operating Subsidiaries
Xspedius Management Co. Switched Services, LLC and Xspedius .
Management Co. of Jacksonville, LLC

Dear Ms. Bayo:

Enclosed is BellSouth Telecommunications, Inc.’s Brief in Opposition to Inclusion
of issues 112(B) and 113(B), which we ask that you file in the captioned docket.

Copies have been served to the parties shown on the attached Certificate of |
Service.

Sincerely,
py/ia
James Meza Il @%}

Enclosures
cc. All Parties of Record
Marshall M. Criser i1l

R. Douglas Lackey
Nancy B. White

DCCUMINT RUMEER-CATE
2870 0EC-32
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CERTIFICATE OF SERVICE
DOCKET NO. 040130-TP

| HEREBY CERTIFY that a true and correct copy of the foregoing was served via
_ Electronic Mail and First Class U; S. Mail this 3rd day of December, 2004 to the

,} i following: ’

- Kira Scott |
Jeremy Susac
Staff Counsel ,
Florida Public Service
- Commission
Division of Legal Services

- 2540 Shumard Oak Boulevard

Tallahassee, FL 32399-0850

- Tel. No. (850) 413-6216

ijsusac@psc.state.fl.us

. kscott@psc.state fl.us

Jake E. Jennings

Senior Vice President

Regulatory Affairs and Carrier Relations
Two North Main Center

Greenville, SC 29601

Tel. No. (864) 672-5877

Fax. No. (864) 672-5105

Atty. for NewSouth

jejennings@newsouth.com

Marva Brown Johnson, Esq.
Senior Regulatory Palicy Advisor
1755 North Brown Road
Lawrenceville, GA 30043

Tel. No. (678) 985-6220

Fax. No. (678) 985-6312

Atty. for KMC

marva.johnson@kmctelecom.com

Bo Russell, Vice President
Regulatory and Legal Affairs SE
301 North Main Street, Suite 5000
Greenville, SC 29601

Tel. No. (864) 331-7323

Fax. No. (864) 313-1236

Atty. for NuVox

James C. Falvey

Sr. Vice President — Regulatory Affairs
7125 Columbia Gateway Drive
Suite 200 "’
Columbia, Maryland 21046

Tel. No. (301) 361-4298

Fax. No. (301) 361-7654

Atty. for Xspedius

John J. Heitmann

Enrico C. Soriano

Heather T. Hendrickson
KELLEY DRYE & WARREN LLP
1200 Nineteenth Street, N.W.
Suite 500

Washington, D.C. 20036

Tel. No. (205) 955-9600

Fax. No. (205) 955-9792
jheitmann@kelleydrye.com

esoriano@kelleydrye.com
hhendrickson@kelleydrye.com

Norman H. Horton, Esq.

MESSER CAPARELLO & SELF
215 South Monroe Street, Suite 701
Tallahassee, FL 32302

Tel. No. (850) 222-0720

Fax. No. (850) 224-4351

nhorton@lawfla.com

; James Meza Il iz %)



ORIGINAL
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In the Matter of

Joint Petition for Arbitration of NewSouth
Communications Corp., NuVox Communications Corp.
KMC Telecom V, Inc., KMC Telecom III LLC, and
Xspedius Communications, LLC on Behalf of its
Operating Subsidiaties Xspedius Management Co.
Switched Services, LLC and Xspedius Management Co.
Of Jacksonville, LLC,

Docket No. 040130-TP

Filed: December 3, 2004

BRIEF IN OPPOSITION TO INCLUSION OF ISSUES 112(B) AND 113(B)

BellSouth Telecommunications Inc. (“BellSouth”), pursuant to the Issue Identification
meeting held on November 15, 2004, submits this Brief in Opposition to the inclusion of CLEC
Issues 112(B) and 113(B) (the “Issues”) in this § 252 arbitration.

BACKGROUND

On July 15, 2004, the Parties filed a Joint Motion for Abeyance with the Florida Public
Service Commission (“Commission”) where the Parties asked for 90-day abatement qf the
arbitration proceeding so that they could include issues relating to the D.C. Circuit’s decision in
United States Telecom Ass’n v. ECC, 359 F.3d 554 (D.C. Circuit 2004) (“USTA II”) in this § 252
arbitration. During this 90-day abatement period, the Federal Communicatious‘COmn.]ission '
(“FCC”) issued its Order and Notice of Proposed Rule Making in WC Docket No. 04-313
(“Interim Rules Order”). Consequently, the parties agreed to include issues relating to the
Interim Rules Order in this § 252 arbitration as well. In this regard, the parties discussed issues
relating to USTA II and the Interim Rules Order (“Supplemental Issues™) and submitted several
agreed-upon Supplemental Issues in the Matrix filed on October 15, 2004.! In addition, the

CLECs also unilaterally included in the Matrix Issues 112 and 113 over BellSouth’s objection.

! As an initial matter, BellSouth’s position is that all Supplemental Issues addressing BellSouth’s federal obligations
resulting from USTA /I, the Interim Rules Order or the Final Unbundling Rules should be deferred to the generic

change of law proceeding filed by BeliSouth. In no event, however, should issues addressing any state-law
obligations be included in such a generic proceeding.
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At the Issue Identification meeting, BellSouth continued to assert its objection to the inclusion of
the Issues and now specifically objects to the inclusion of the Issues. |

Subpart (A) fblr‘.the Issues asks whether BellSouth has an obligation to provide unPundled
‘access to DSil loops and transpdﬁ, DS3 loops and transport, and dark fiber loops and transport.
Subpart (B) for'both Issues states as follows: “If so, under what ra"ces, terms and conditioné.”

ARGUMENT

Tol understand why the Commission should refuse to consider the Issues, a brief
vdlSCllSSlOI‘l of subpart (A) i is necessary Specifically, USTA II vacated the FCC’s impairment
ﬁndmgs relating to hlgh-capamty loops and transport. See USTA II at 222; Interim Rules Order
at§ 8. Without a ﬁndihg of impairment, there can be no § 251 unbundling obligation. 47 U.S.C.
§14.251(d)(2). In light of this vacatur, the Fcé in the Interim Rules Order set forth how high-
capacity loops and transport will be provisioned during the twelve-month transition period it
éstablishéd_ in the Interim Rules Order for existing CLEC customers. Interim Rules Order at 9 1.
élearly, USTA IT vacated any obligation for BellSouth to provide high-capacity loops and
transport on an unbundled b asis and the Interim Rules Order established how these elements
would be provided post-USTA IT until the FCC issued its Final Unbundling Rules. There should
be no dispute on this issue. Unfortunately, this is not the case.

Consistent with the CLECs’ approach to ignore the regulatory changes that resulted from
USTA IT and the Interirﬁ Rules Order, the CLECs have taken the position that, notwithstanding
USTA II and the Interim Rules Order, the Commission can order BeliSouth to unbundle high

capacity loops and transport pursuant to § 251,% § 271, or state unbundling laws. And, with the

2 This argument is entirely nonsensical and does not merit a full response. Currently, there is no impairment finding
relating to high-capacity loops and transport. Without an impairment finding, there can be no § 251 unbundling
obligation. Thus, the CLECs’ § 251 argurment is simply not plausible.



Issues, the CLECs are attempting to force this Commission to establish rates, terms, alnd
conditions pursuant to these alternative, non-applicable theories of unbundling relief that
ultimately will conflict with USTA II and the Interim Rules Order. Indeed, if the CLECs would
agree that tﬁe rates, terms, and' conditions associated with Belleuth’s obligation (if' anil) to
provide high-capacity loops and transport were governed by the Interim Rules Order or the
FCC’s Final Unbundling Rules, then the Issues would not be controversial. However, as a result
of their attempt to throw in the proverbial “kitchen sink™ in an attempt to circumvent federal law,
the Commission should refuse to consider the Issues for the following reasons.

First, the Commission is prohibited by the doctrine of preemption from establishing rates,
terms and conditions different than what the FCC ordered in the Interim Rules Order. See §
251(d)(3); Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange
Carriers, CC Docket No. 01-338 (“TRO”) at | 194-95. Thus, there is fm need to consider the
Issues because the Commission is prohibited from ordering anything that conflicts with or
frustrates the national regulatory scheme se£ forth by the FCC for high-capacity loops and
transport.

Second, the FCC and not the Commission has jurisdiction over elements provided
pursuant to § 271 for which no impairment finding has been made. 47 U.S.C. § 271(d)(1),
(d)}3), (d)(6). The only role Congress gave state commissions in § 271 is a consultative role
during the approval process. 47 U.S.C. § 271(d)(2)(B). This conclusion is bolstered by the plain
text of § 252, which limits state commission authority to agreements entered into “pursuant to
section 251.” 47 U.S.C. § 252(a)(1). Simply put, Congress did not authorize a state commission
to ensure that an agreement satisfics § 271 or to establish rates for any § 271 obligation. See

UNE Remand Order at § 470; TRO at § q 656, 664, USTA II, at 237-38. Accordingly, the



Comrmssmn is prohibited from finding in thls arbitration that BellSouth has a § 271 obhgatlon to
provnde h1gh—capac1ty loops and transport or from establishing any rates, terms, and condltlons
associated with any such § 271 obligation. |

Third, the instant arbitration is a § 252 arbitration and not an arbitration under state law.
Accordihgly,_ whether BellSouth has a state unbundling obligation to provide high-capacityr loops
and transport and the--identiﬁcation of Ithe rates; terms, and conditions associated with isuch an
obligation éamot be addressed in this proceeding. Further, in addition to the obvious pre&nption
issue, there are currently no rates, terms, and conditions under state law for these elements and,

’ 1mponantly, the CLECs have not followed the process set forth in Section 364.162, Florida
VSt‘attite's for the establiéhment of such rates, terms, and conditions. Simply put, the Commission
should not use this arbitration proceeding established under federal law to establish new rates,
terms, and conditions for unbundled elements under state law.

_Fourth, the Issues are beyond the scope of the Commission’s authority under § 252 as to
what it can consider in federal arbitration proceeding under the Act. In MCI
Telecommunications, Corp. v. BellSouth Telecommunications, Inc., 298 F.3d 1269, 1274 ("
Cir. 2002), the Eleventh Circuit held that the Commission could arbitrate a non-251 issue if the
issue was a condition required to implement the agreement. The rates, terms, and conditions
associated with BellSouth’s olbligation under § 271 or state law to provide high-capacity loops
and transport on an unbundled basis (if any such obligation exists) are not conditions required to
implement a Section 251 agreement and thus should not be considered.

Fifth, BellSouth never agreed to consider state law or § 271 obligations in this § 252

arbitration proceeding.” In Coserv Limited Liab. Corp. v. Southwestern Bell Telephone, 350 F.3d

* The CLECs will probably argue that the parties agreed to raise new issues regarding the “post-UST4 /I regulatory
framework.” The CLECs’ strained interpretation of this phrase is that it allows them to arbitrate any non-251 issue.



482, 487 (5™ Cir. 2003), the Fifth Circuit held that an ILEC only has an obligation under the Act
to negotiate those dutigs listed in § 251(b) and (c). The court further found that; only in casés
where the parties voluntarily agree to negotiate “issues other than those duties required of an
ILEC by § 2751(b) and (c)” do ndh-251 issues becorne subject to coﬁlpulsory #rbitratioﬁ‘uncicf §
252. Id. As stated by the court, a state commission “. . . may arbitrate only issues that were the
subject of the voluntary negotiations” and that “[ajn ILEC is clearly free to refuse to negotiate
any issue other than those it has to duty to negotiate under the Act when a CLEC requests
negotiation pursuant to §§ 251 and 252.” Here, BellSouth never agreed to negotiate. the rates,
terms, and conditions that would apply to any non-251 obligation (whether it be under § 271 or
state law) to provide unbundled DS1, DS3, and dark fiber loop and transport. Thus, these‘lssues

are not appropriately the subject of a § 252 arbitration.

This is not the case and inconsistent with BellSouth’s historical position in this proceeding that non-251 issues are
not appropriately the subject of arbitration. In addition, it is beyond reason to suggest that state unbundling laws are
somehow encompassed within a federal law framework. In any event, the purpose of the abatement was to address
USTA []so that the agreement complies with the most current federal laws, not to provide the CLECs with an
unlimited opportunity to raise non-251 issues.



Respectfully submitted this 3™ day of December, 2004.

BELLSOUTH TELECOMMUNICATIONS, INC.

 Yamen Wit

NANCY B. WHITE 228
¢/o Nancy Sims

150 South Monroe Street, Suite 400
Tallahassee, FL 32301

(305) 347-5558

[ DOUCLASLACKEY (2

Suite 4300
675 W. Peachtree St., NE
Atlanta, GA 30375

(404) 335-0769
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