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December 14, 2004

Dear Ms. BayO:

Otf0000

Blanca Bayó

Director, Division of the Commission Clerk and Administrative Services

Florida Public Service Commission

2540 Shumard Oak Blvd.

Tallahassee, FL 32399-0850

Re: Joint Petition for Approval of Proposed Transfer of Control of A.R.C.

Networks, Inc. from ARC Networks, Inc. to InfoHighway

Communications Corporation

On behalf of our clients, A.R.C. Networks, Inc., ARC Networks, Inc., and

lnfol-lighway Communications Corporation, we file an original and 15 copies of the

enclosed "Joint Petition for Approval of Proposed Transfer of Control of A.R.C.

Networks, Inc. from ARC Networks, Inc. to InfoHighway Communications

Corporation."

Please date-stamp the "Receipt" copy of this filing and return it in the enclosed

self-addressed, stamped envelope. Please contact the undersigned if you have any

questions or concerns.

Sincerely,
CMP
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Glenn Richards

Counsel for ARC. Networks, Inc.,

ARC Networks, Inc., and InfoHighway

Communications Corporation
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ORIGINAL

BEFORE THE

FLORIDA PUBLIC SERVICE COMMISSION

Case No.

JOINT PETITION FOR APPROVAL OF PROPOSED TRANSFER OF

CONTROL OF A.R.C. NETWORKS, INC. FROM ARC NETWORKS, INC.

TO INFOHIGHWAY COMMUNICATIONS CORPORATION

A.R.C. Networks, Inc. "A.R.C.", ARC Networks, Inc. "ARC", and

lnfoHighway Communications Corporation "InfoHighway", by their attorney, hereby

submit this Joint Petition for Approval of Proposed Transfer of Control of A.R.C.

Networks, Inc. from ARC Networks, Inc. to InfoHighway Communications Corporation

"Joint Petition".

Summary

Under Section 364.33 of the Florida Statutes,' any proposed transaction that

would result in a transfer of control of a telephone corporation to another entity must

receive the prior approval of the Commission. ARC currently controls 100% of the

issued and outstanding stock of A.R.C., which is a registcred telecommunications

provider in Florida. ARC, in turn, is wholly-owned by InfoHighway. In order to realize

certain economic efficiencies, InfoHighway wishes to alter its corporate structure to
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secure direct control over A.R.C. Although such a transaction would entail no 

substantive change in control over A.R.C., it constitutes a technical transfer under Section 

364.33. Accordingly, the parties have filed this Joint Petition in order to secure 

Commission approval of this-transfer. 

Status and Relationship of Corporate Entitics 

A.R.C. is a New York corporation, with its principle business office located at 

175 Pinelawn Road, Suite 408, Melville, NY I 1 747.2 A.R.C. provides local and 

interexchange telecommunications services to customers in Florida, and has obtained all 

necessary approvals from the Commission to do s a 3  

ARC is a New York corporation with its principle business office located at 175 

Pinelawn Road, Suite 408, Melville, NY 1 1747. 

outstanding and issued stock of A.R.C., but ARC does not itself provide 

telecommunications services in Florida. 

ARC directly controls 100% of the 

InfoHighway is a Delaware c~rporation.~ InfoHighway’ s corporate headquarters 

is located at 175 Pinelawn Road, Suite 408, Melville, NY 1 1747. InfoHighway directly 

controls 100% of the outstanding and issued stock of ARC, and indirectly controls 100% 

of the outstanding and issued stock of A.R.C. InfoHighway does not provide 

telecommunications services in Florida. 

See Exhibit I ,  infra. 

Application for CertiJcates to Provide Alternative Local Exchange Telecommunications 
Service, Order No. PSC-96-1987-FOF-TX (Nov. 19, 1996) (granting Certificate No. 
4740 to A.R.C.). 

Issuing Certificate of Convenience and Necessity, Case 96-C-0149 (May 10, 1996). 

See Exhibit 2, infva. 

See Exhibit 3 ,  infra. 
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InfoHighway’s current corporate structure, including its relationship to both 

A.R.C. and ARC, is shown in Exhibit 4. 

Designated Contacts 

The parties’ designated contact for questions concerning the continuing 
operations of A.R.C. is: 

Ms. Paola Bulloch, Director, Regulatory Affairs 
1333 Broadway 
New York, N Y  10018 
(212) 566-6954 (telephone) 
(212) 695-9680 (facsimile) 
pbulloch@InfoHighway . corn (e-mail) 

The parties’ designated contact for questions concerning this Petition is: 

Mr. Glenn Richards 
Shaw Pittman LLP 
2300 N Street, NW 
Washington, DC 20037 
(202) 663-8215 (phone) 
(202) 663-8212 (facsimile) 
glenn.richards@shawpittman.com (e-mail) 

Purpose and Nature of Proposed Transaction 

As noted above, InfoHighway currently controls ARC, which in turn controls 

A.R.C. In order to improve the efficiency of corporate operations, InfoHighway wishes 

to assume direct control of A.R.C., essentially removing ARC’s role as a corporate 

intermediary. The transfer of control would be accomplished through a dividend of 

ARC’s holdings in A.R.C. to ARC’s sole shareholder, InfoHi&way. The effects of the 

proposed corporate restructuring are captured in Exhibit 5 .  

While this transaction would result in a technical transfer of control of A.R.C. 

from ARC to InfoHighway, it would not result in any substantive transfer of control. 

A.R.C. would continue to hold its original Certificate of Authority, and would continue to 
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provide telecommunications services to Florida residents. Further, this transfer of control . 

would be entirely transparent to consumers, and would not harm competition in Florida; 

the transaction would neither increase nor decrease the number of entities offering 

telecommunications servicesin Florida, and would not increase A.R.C.3 market power. 

The efficiencies gained through InfoHighway’s reorganization would merely enhance 

A.R.C.’s ability to provide high quality service. As such, the transaction would 

undoubtedly serve the interests of Florida residents. 

Conclusion 

The transfer of control of A.R.C. from ARC to InfoHighway would clearly serve 

the public interest, and as such the parties urge the Commission to approve the transfer, 

pursuant to Section 364.33 of the Florida Statutes, so that the proposed transaction may 

go forward. 
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Respectfully submitted, 

A.R.C. NETWORKS, INC. 
ARC NETWORKS, INC. 
INFOHIGHWAY COMMUNICATIONS 

CORPORATION 

Glenn S. Richards 
Their Counsel 

Shaw Pittrnan 
2300 N Street, NW 
Washington, DC 20037 
(202) 663-821 5 (phone) 
(202) 663-82 12 (facsimile) 
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EXHIBIT 1 
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- .  

- t i o n .  .. . 

SECOND: .The Corporation is formed. for the foilowing purposes: . 

\ 
4' 

. .  - * . .  TO enga'ge i n  any lawful act OY!. activity for which .cO& I ' , 
porations may be organized under the .Bua iness  Corporations 

. . L a w .  , The Corporation is I1pf; formed to  engage in any act or 
. a c t i v i t y  requiring the consent or-approval of any s t a t e  offf-  

cial ,  department', board, aqency or other body. 

' . 

% - 
To enter i n t o ,  perform and carry-'out Contracts'  and agree- 
m e n t s  of every kind and nature, vith any. persbn, - f i r m ,  'cor- 

, * .  . - or pther governmental body, inc luding all boards, bureaus- -- - - and agencf,es thereof. . *--- - 
T; carry*og any dther zictivities necessary to, i n  cob- 
n e c t i o n  with'or inc idental  to the  foregoing. 

. * - - dporpti'on or other entit7;and any State, county, municipal . 

4 1 1 - 
ur 

. .. 

c 

To exercis'e the( powers, i n  furtherance of the  UOrporate pur- 
* poses, granted by the New York-Business-Corporation L a w ,  in- 
- cluding without limitation-the powers e n i e r a t e d  i n  Section 

. -  
2 

- .  c - _. 202 thereof .* - 
/ 

-. 0 .  - 
--The*provisions of t h i s  Article shall be construed ha purposes and 
objec t s ,  and.the matters expressed i n  eacb-provision hereof ehall  

. 'dot E 5 i i t e d  i n  any way, ex,cept -as otherwipe expre*ly provided 
h e p i n ,  by 'Yeference t o  ot inference from the  t-s of .any other 
provision hereof, and shall be regarded as * independent purposes 
and objectb. . The enumeration of s p e c i f i e d  purposes and objec t s  - 
shpll'not be conqtrued to  exclude, limit Or: Othervise restrict ,in, 
any man-ner any.power,-right or pr iv i l ege  given t o  the Corporauon 
herein or by law, or to l imitbr  P e s t r i c t  in-ahy manner the mean- 4' 
ing of the p f o v i s h n s  h e r Q f ,  or -the-genbral'powers of the Cor- 
'poration, -Lor s h a l l .  the  expression of one th ing  h*:de_emed-t-o ex- 
clude another, although it be pf _like nature, not expressed. 

' . 

4 -{ f 
I - 

9 

Y 
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\ _ -  _ _ _  - - .- --- 
_ " - -  - _ _  _----- -- I )  I -_c -- 

- e- 
I 

- -- 
FOURTH: The aqgregatE3Tiumber of shares whfch-the Corporation 
s h a l l  have authority to issue is 2 0 0  shares, no'par value,  all of . 
which shall be' of the same class and a l l  of which hereby are 
designated-as-common-stock. ' Each share of-the common. stock ofd- 
the' corporation shall have one vote for a l l  corporate pumoses, - 
w i t h  n o-cumula~i-ve-vo~-~~g-~iq h t s T-. Ea c h-sha-r e - 0 f -- cp'irnon 8 tocg--" - 
and cor _ _  a l l  ~ other corporate purposes. , ' 

FIFTH: 

shares of any class of the Corporation, presently or subsequently 
--authorized, - or any notes, debentures, -bonds or other securities 
of the Corporation convertible i n t o ,  or carry option: or warrants 
to purchase, shares of any c las s ,  presently or subsequently a u p -  

* -  orized (whether or not the issuance of any such shares, or such ____ -- --. notes t debentures, bonds-ar-othex-searitlea w m  a d adversely af- 
f ect the dividend or. voting Eights of -.-such. ,shareholders) , other ., 

- than sum rishts,. if anv, as the Board of Directors in its -sole 

' 
. shall have equal rights on dissolution, corporate-qiatributfon , . --  

_-r-- - N o  sha'reholder of the Corporation, by redson'of  t - F  
-ing-of_- shares by such shareholder, shal- l -ha~e~a~~y-~r-e-ernptive-  ' 

~ - i - g ~ t ' - t ~ ~ ~ ~ h ~ ~ ~ s u ~ b e  to, or have first offered to, any . 

0 

L 

.-. 

c 

discretion fkom -time &%me may grant ,  a t .  such prices as the ' + I -  

Board of Directors in' its discretion bay f i x .  TheJ3oard of .,Dir- ! .* 
: -5ectors  may i s s u e  shares of any class of the. Corporation;  .or any _. -- 
. ' notes, debentures, bonds or other s e c u r i t b e s  convertible' into,' or . 

carrying options- or .warrants to purchase, shares o f -  any class 
.without offering any such'shares of any class,.either in whole OF . . 

. . ____ in,par.t ,,,to,the-existing_~~areh.o.l~e~~-s-o~.. any . .claSs.  , . . ..-. ,\ -. -- .. - t.. . . . . . 
.~ . .. 

SIXTH: The Secretary of. S t a t e  of the Sta te  of New York he'ebc-is ' -. 

designated' as the agent of t h e  Gdrporation 'upbn whom process in ------- 
any ac'tibn .or proceeding-pgainst the C.orporation may be served. 
The PO& office address to which th,e Secretary -of S t a t e  shall .. -a '- 
mail a copy of any process against  the Carpotation, '  served upan' 
the .SQcretary- of. S t a t e ,  is c/o William J. Reilly, Esq. ,_39.6Broad-- 

SEVENTH:. .. ..The-Corporation,,. to.;the fullest extent  permitted Sec- -' . 

I tions'722., 723 -and 724 of . - the New York, Business Carpbration Law,-  . 
a s  the. game may be amended and supplemsnted,+shall indemnify any, 

.z . . .  . 
A * . '  

. . w a y , . S u i t e  1001,. .N_ew York, 'N.Y.. 1D013 - . . 

'.'* and all persons whom .it shall have power to indemnify under.eaid 
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AI?J?LXATION BY FOREIGN CORPORATION FOR AUTHORIZATION TO 
TRANSACT BUSINESS IN FLORIDA 

A.R.C. NETWORKS CORP. 1.  ---.- -.-I.. - - . - . -  
(Name of corporation: must include the word "INCORPORATED", "COMPANY", "CORPORATION" or words or 
abbreviations of like import in language as will clearly indicate that it is a corporation instead of a natural person 
or partnership if not so contained in the name at present. 

n - 2. NEW YORK 3. 11-3240814 

% 5 7  
(State or country under the law of which it is incorporated) 

4. February 22.  1993 5. PERPETUAL 

(FEI number, if applicable) 

(Date of Incorporation) {Duration: Year corp. will cease to exist or "pektuat t i  .' 
-&T = -3J= g<b 6. JANUARY 1, 1996 

{Date first transacted business in Florida. (See sections 607. 7501,, 607.1502, and 81 7.155, F.s.)z sgo 
1300 VETERANS MEMORIAL HIGHWAY 7. 

HAUPPAUGE, NY 11788 
(Current mailing address) 

8. TELEPHONE SERVICE RESALE 

(Purpose{s) of corporation authorized in home state or country to be carried out in the state of Florida) 

9. Name and street address of Florida registered agent: 

N~~~,ORPORATION SERVICE COMPANY 

Office Address:1201 WYS STREET SUITE 105 

TALLAHASSEE I Florida, 32301 
(Zip Code) 

1 0. Registered agent's acceptance: 
Having been named as registered agent and to accept service of process for the above stated 
corporation at the place designated in this application, I hereby accept the appointment as 
registered agent and agree tu act in this capacity. f further agree to comply with the provisions 
of all statutes relative to the proper and complete performance of my duties, and 1 am familiar 
with and accept the obligations of my position as registered agent. 

. 

By: 

11. Attached is a certificate of existence duly authenticated, not more than 90 days prior t o  
delivery of this application to the Department of State, by the Secretary of State or other 
official having custody of corporate records in the jurisdiction under the law of which it is 
i nc o rporate d . 



I -  . e 
12. Names and addresses of officers and’or directors: 

A. DIRECTORS 

B. 

Address: 1300 VETERANS MEMORIAL HIGHWAY 

HAWPPAUGE, NY 11788 

Address: 

Director: 

Address: 

Director: 

Address : 

1300 VETERANS MEMORIAL HIGHWAY 

HAUPPAUGE, NY 17788 

LEWIS SCHILLER 

1300 VETERANS MEMORIAL HIGHWAY 

HAUPPAUGE, NY 11788 

OFFICERS 

President: 

Address: 

PETER F. PARRIPJELL0 

1300 VETERANS MEMORIAL HIGHWAY 

’ HAUPPAUGE, NY 11788 

Vice President: JOSEPH G. SICINSKI 

Address: 1300 VETERANS MEMORIAL HIGHWAY 

Secretary: GRAYZANA WNUK 

Address : 1300 VETERANS MEMORIAL HIGHWAY 

HAUPPAUGE, NY 11788 

Treasurer: 

Address: 

NOTE: If necessary, you may attach an addendum to the application listkg additional officers and/or 

, or any oftlcer Iisted in number 12 of the application. 

14. PETER F. PARRINELLO, PRESIDENT 
(Typed or printed name and capacity of person signing application) 
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APPifCATION FOR REGISTRATION OF FICTITIOUS ,MAME \K* 
Note: Acknowfedgements/ce~-Lificates wlll be sent to the address in Section 1 only. 

FOR CANCELLATION COMPLETE SECTION 4 ONLY; . -  
FOR FICTIT!OUS NAME OR OWNERSHIP CHANGE COMPLETE SECTIONS 7 THROUGH 4: 

I (we) the undersigned, hereby cancel the fictitious name 
4 

, which was registered on and was assigned registration number 

1770 Motor Parkway 

' .  

Mailing Address of Business 
Lslandia, NY 11788-5260 

-~ 

City State Zip Code 

4. FEI Number: 

FILED 
May 09,2001 8:OO ; 

Secretary of State 

I 1 

Sdm2 
This space for o f k e  use onty 

- -11'5Own~~s)*ofFidtitt3uaNameH-In~dlvlrlual(s):' (Use-an:attachmerri if necessary):-- - - - ---A -___ - .- .L *- - - .- 

# . .  I .  

Address 

- I 
w 

City State Zip Code 

2. - - ..-,--.. ..W- - -  . 
Last First M.I. r- 

I 

-. 
Address 

*..-._. , 
r 

City State Zip Code 

SS#- - - -- (optional) SS# - - (optional) 
8. Owner@) of Fictitious Name If other than indlviduals(s): (Use attachment if necessary}: 

1. 2. 
. EntityName 

Address 

Zip Code cip State Zip Code city State 

1770 Motor Parkway 
Address 

Ii$landia, NY 11788-5260 

Florjda Registration Number F9.6000002423 . / Florida Registration Number . 

FEI Number: 
UAppfied far DNot Applicable 

Signatuie of Owner Date Signature of Owner Date 
Mark the applicable boxes UCertificate of Status - $10 UCertified Copy - $30 

CR4E-001 ' 

Filing Fee: $50 
/? 
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EXHIBIT 3 



FROM NRAI-DE (FRI) 3. 1 9 ' 0 4  16:52/ST. 16;51/NO. 4863623870  P 2 

Dhwe PAGE 1 

f i e  First State 

I, IXARRIET SMITH WINDSOR, SECRETARY OF STATE OF TEE STATE OF 

D E Z A W W ,  DO HEREBY CERTIFY ThP ATTACHED IS A TRaE AND CORRECT 

COPY OF THE RESTATED CERTIFICATE OF "INFOHIGHCCAY COMMLfNICATIONS 

CORPORATION", FILED IN THIS OFFICE ON TKE EIGHTEENTH DAY OF 

MARCE, A . D ,  2004, AT 632 O'CLOCK P - M .  

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED !lW TEE 

NEW CASTLE COUNTY RECQRDER OF DEEDS. 

Harriet Smith Windsor, Seeretar) of State 
2692398 8100 AUTHENTICATSON: 30 0 0281 

040203843 DATE: 83-19-04 



'I'lilRIl RESTATED CERTIFICATE OF INCORPORATION 
OF 

JNFOZIIG;HW.IZY COMMUNXCATIONS <:OHPC)RATlOh' 

The undersigiicd, on behalf of Infohighway Cor~iniunicativn Corporation, a corporation 
existing ~ d c r  and by virluc of the General Corporation Law of h e  State of dilly urgaiiitcd 

Deliwilrc (the "C~o~-pril[ioii"), DOES HEREBY C;L:K'I'jI"Y as follows: 

FIRST: The Corporation filcd its original Certificate o f  Incorporation with the 
Dclawal-c Secretary of Stato 011 Dccembcr 9 ,  1996 (the "Original Certificate") under the name of 
Gzmjni 11, Iiic. 

SECOND: 'The Board of Directors of the Corporotiotl duly adoptcd resvlutions in 
nccordui~c with $242 and b245 of thc Cicneral Corporation Law of thc Statc of Delaware 
authoriziny thc Coi-poraljon to amend, integriitc and rcstatc the Restated Certificate of 
1ncorporalim in its entircty io rcud as sc( I'orth in Eyhibit A attached licr-clo arid iiiatlt: a part 
hcrcof [the "'l'hird Kcslated Certificate"). 

"l'l-1 I RD; hi accordaricc with $228, 3242 and 9245 of the General Corporation Law 
of thc S t m  of Delaware, the Third Rcstatcd Ccrtificate was duly approved and adopted pursuanl 
to a ivritteri consent signcrl by the lioldei*s of at least a niajoriiy of thc issticd ruid outstanding 
sharcs of '  capital stock entitled tu vote as a class, whethcr to not eiititled to vote thcrcon, of thc 
Corporntiun. Written nmice has becn given to the stockholders who have not conscntcd in  
writing. 

* * *  * *  

SbkG af & l a W d h  
Secnzkaxy of State 

l h i s i o n  of Corporatias 
ae l i vemd  06:52 Z9U 03/18/2004 

FU;ED 06:52 PM 03/18/2004 
SRV 040203843 - 2692.398 FILE 



IN WITNESS WHEREOF, the undersigned on behalf of tho Corparation for the purpose 
of amending and restating the Restated Certi ficatc of' Incorporalion of Lhc Corpoixiiun pursuml 
10 thc Gencral Corporation IAN of the Slate o f  Delaware, under penalties of pajury docs hcrcby 
dccliirc ancl cedify that this is thc act and dced oi'the Corporation and the facts stated h m i  ' I1 B f C  

true, rind accordingly has hcreutito signed this Third Restated Certificate of lncorporatiori his  
IIP day of Marcti, 2004. 

fn formation 'Highway Carpomtion, 
a Delaware corporation 



THIRD RESTATED CERTIFICATE OF INCOWORATION 
OF 

JNFOHKHWAY COMMUNICATIONS CORFORATlON 

- .  

‘1%~ name of the corporation is MoHighway Communications Corporation. 

ARTICLE TWO 

The address of thc Coxporation’s registered ofice in t he  State of Delaware is 
27 1 1 CentreviHe Road, Whington,  Delaware 19808, in the county of New Castle. ?he ~ a t n e  of 
irs registered agenl at such address is Corporation Service Company. 

ARTICLE TKREE 

‘Ihc nature of the business or purpms 10 be conducted or pmmoted is to engage 
in any Ia.wfuk act or aclivity for which corporations may be orgaiized under the General 
Corporation Law of the State of Delaware, 

ARTICLE FOUR 

Part A. Authorized Capital Stock 

The total number of shtues of stock which thc Corporation has authority to issue 
is  40,250,000, consisting of: 

170,000 shares of Class A PT&=rd Stock, par value $0,001 per share (the 
”Class A Preferred”); 

30,000 shares of Class B Prefened Stock, par value $0.001 per share (the 
“Class B Preferred”); 

50,000 shares of Class C Preferred Stack, par value $0.001 per shaze (the 
“Class C Preferred”); and 

40,0~,000 shares of Class A C o m n  Stock, par value $0.001 per share 
(rhc “FIass A Common”). 

T h e  Class A Preferred, Class B Preferred a d  Class C Preferred arc hercaftcr 
collectively refemd to as the “Preferred Stock” 



FROM NRAI-DE 

FROM PJl iAl  -1)F. 

Part B. Powers, Preferences and Special lligbts of tbe Preferred Stock. 

Sect ion I .  Series Issuance of S h e s  of Class C Preferred. 

‘fhe Class C Preferred may be issued from time to time in one or more series 
designaled CLS Series C-1, C-2, C-3, eic. (each, a “Class C Series”). Each Class C Series shall 
have thc same rights. preferences and privileges and qualifications as the other Class C Series; 
provided that the Hoard of Directors of the Corporation is hereby authorized to (a) determine the 
canversion price of each Class C Series, Ib) determine any limitations (including limitation on 
duration) on the conversion rights of each Class C Series, IC) determine the per share Liquidation 
Vdue of each Class C Series (for purposes of what such Share i s  eligible to rcccivt in a 
liquidation of the Corporation), (d) determine the redemption riats, including the amount each 
share of a Cfms C Series is cntitlcd to rcccive upon redemption, of such Class C Series (e) 
determine tbe number of authorircd sharcs constituting eacb Class C Series and the dcsjgnation 
thereof, (f) determine the dividend rights of each Class C Series, (g) determine thc ismancc date 
of shares of each Class C Series (for purpascs of the calculation of dividends thereon), and (h) 
increase or decrease (but not bclow tht number of Shares of such Class C Serk, then 
outstanding) the number of sharcs of any Class C Scries subsequent to the issue of shares of Such 
Class C Series. In the emnt that the n u b c r  of shares of any Class C Series is so dccrcased, tbt 
shares constituting such reduction shall resurnc the status which such shares had prior to rhe 
adoption of the resdutiens onginaIly fming tht: number of shares of such Class C SeriesL Wirh 
respect to 3 Class C Series, the per share conversion pricc thereof, any limitations (including 
limitation on duration) on the conversion rights of such Class C Series, the per share Liquidation 
Value thereof, Ihe redemption rights, including the amount each share of a Class C Series is 
entitled to receive upon redemption, of such Class C Series, rhe number of authorized shares 
thereof, Uie dividend rights thereof, and the initial issuanct date of such sezies (for pwposes of  
tlie calculation of dividends fhcrcon) shall be specified in a Class C Certificate of Designation. 

Sectioa 2. Dividends, 

2A. Gencd Obligation, When and as declared by the Copration’s Board of 
Ilircctors and to the exlent permitred undcr the General Corporation Law of Delaware, the 
Corporation shall pay preferential dividends to the holdcrs ofhe Piefend Stock (excep? f i r  m y  
Class C Scries that dots not have dividend rights) as provided in this Section 2. Dividends on 
each share of Prefhed Stock (each, a ‘‘Shad*) shall accrue (except for any Class C Series that 
does not  have dividend rights) on a daily basis at the Dividend Rate (as defmed below) of thc 
Liquidarion Value thereof plus all accumulated and u p J d  dividends thcteon fruin and including 
the date of issuance of such Share 10 and including the first to occw of (i) the date on which thc 
Lquidation Value of such Shlve plus all accmed and unpaid diiridends thereon i s  paid to the 
holdcr thereof in connection w i h  the liquidation of the Corporation, (ii) the date on which the 
applicable amount payable with respect ta such Share in a redemption is fuliy paid in coiuicction 
with such a redemption, (5) the date on which such share is converted into Common Sock or 
(iv) thc date on which such share is ohwise  acquired by the Corporation. Such dividends shall 
accrue whether or not they havc been declared and whetber or not there are profits, surphs or 
other funds of the Corporation legally available for the payment ofdividends. The date an which 
the Corporation initially issues any Share (01, in the case of (i) m y  Class C Sencs, the date 
spci’ried as the date of issuance in the corresponding Class C Certificate of Designation and (ii) 



any Share of class A Preferred issued upon the exercise of a preferred stnck optiao award issued 
pwsusnt IC) the Company’s 2004 Senior Management Preferred Stock Option Plan, Scptcmber 6, 
2000) sball be deemed to hc its “date of issuance” regardless of thc numbcr of times transfer of 
such Share is made on the stock record!! maintained by or for the Corporation and regardless af 
the nunkc of certificates which may be issued to evidence such Share, The “Dividend Rata” 
rl t t ium for the Class A P r e h e d  and Class B Preferred, a rate of 8.0% per mum, and for tach 
series of Class G Preferred, such pate as set forth in corresponding Class C Ccrtificate of 
Designation . 

2B. Dividend Refercncc Dates. To the extent not paid OD March 3 1, June 30, 
September 30 and kcember 3 t of caoh year, beginnbig September 30, 2000 (the “Dividend 
Refercncc Dam”). all dividends which havc accrued an each Share outstanding during the 
threemonth period (or other perid in tht: case of the initial Dividend Reference Date) ending 
upon each such Dividend Reference Date shall bc accumulated and shall remain accumulated 
dividends with respect tn such Share until paid to the holder thereof. 

2C. Distribution of Partiat Dividend Payments. Except a? otherwise provided 
herein, if at any t h e  the Corporation pays less than the total amount o f  dividends then accrued 
with respect 10 t h e  Prefened Stack. such p a p a t  sbdl be distributed pro rala arnoiig ihe holders 
thereof based upon the aggregate accrued but unpaid dividads on d e  Shares held by tach such 
holder. 

Scc t ion 3. Liquidation. 

(i) Upon my liqlui:dation, dissolution or winding up of t h e  Corporation 
(whether voluntary or involuntary), each holder of Preferred Stock shall be entitled to be paid, 
bcfore any distribution or payment is made upon any Junior Securities, an amount in cash equal 
to tbc aggregate Liquidation Value of all s h e s  o f  Preferred Stock held by such holder @jus aU 
accrued and unpaid dividends thcreon), and the holders of Preferred Stock shall not be entitled to 
any further payment with respect thereto. 

(ii) If, upon any such liquidation, dissoluBon 01 winding up of the Corporation 
(whether voluntary or involuntary), the Corporation’s assets to be distributed mung the holders 
of the Preferred Stock are h u E c i e n t  to pernit payment to such holders of the aggregate amount 
which they art entitled 10 be paid under this Section 3 wih respect to such Preferred Stock, then 
the entire assets available to bc distributed to the Corporation’s stockholders shall be distributed 
pro rata among such holders of Prcfened Stock based upon tbe aggregate Liquidation Value of 
Ibe Preferred Stock @fus accrued and unpaid dividends thereon) held by each such holder. Not 
Icss thiui GO days prior to the payment date stated therein, the Corporation shall mail written 
iicrtice of any such liquidation, dissolution or wi&g up to each rccord holder of Preferred 
Stock, serting forth it} reasonable detail the mount of proceeds to be paid with rcspcct tu each 
Share and each s h e  of Common Stock h connection with such liquidation, dissolution or 
wiridjng up. 

Scction4. Prigity of Preferred Stock on Dividends and Rcdemptions. So 
long iis my Prefened Stock semains outstanding, without the prior written consent of the holder 
(or hnldcrs) or a majority of the then outstanding shares of Preferred Stock voting together as a 



FROM NFLAI-DE 

single class, the Corporation shall not, nor shall it permit any Subsidiary to, redeem. purchase or 
otherwise acquire dirccily or indirectly my Junior Securities, nor shall the Corporation directly 
or indirectly pay or dccliur: any dividend or make any distribution upon any J d o r  Securities; 
provided that the Corporation may repurcbasc shares of Common Stclok fiom pwmt.or former 
ernployecs of the Corporation or its Subsidiaries in accordance with the provisions of the Senior 
Management Agfccmcnts. 

Section 5. Rcdttnptions. 

5A. GDtionaI Redemption by the Corporation. 

(i) The Corporation may at my time and fxom time to time redeem all or any 
portion of the Shares of Class A Preferrtd thcn ourstanding. Upon any such redemption, the 
Corporation shall pay a price per Share equal to the Liquidation b l u e  thercof plus all accrued 
and unpaid dividends hereon. 

(ji) The Corporation may at any time and &om timc to time d e e m  all or any 
portion of the Shares of any Ctass C Series then ourstanding upon thirty days prior notice (or 
such other period as may be specified in the corresponding Class C Certificate of Designation) to 
the holders of such Class C Serics. Upon any such redemption by the Corporation of Shares o f  n 
Class c Serics, udess o t h e w k  provided in the corresponding Class C Certificate of 
Designation, the Corporation shall p y  B price per Share for such Ciass C Series equal to the 
Liquidation Value thercof plus dill accrued and unpaid dividends thereon. In connection 
ilmewith, the holder (or holders) of such Class C Series may, unless othenvisc Limited by the 
applicable Class C Certificate of  ksigrkation, elect that all, but not less than all, of suc;h Shares 
be converted into Common Stock pursuant to Section 6C hereof by delivering noiice of such 
c lcchn  to the Corporation prior to thc Redemption Date speczed ia the Corporation's notice of 
redemption, prvvided that such election shall only be effective if actually received by the 
Corporation prior to the Redemption Date, 

SB. Redemption in connection with a Public OfferinR. In connection with a 
Public Offering, the Corporatiou shall, at the request (by written notice given to the Sccfetary of 
the Corporatiou with a copy Olacof io the President) of the holder (or holders) of a majority of 
the Class A Preferred (which redemption request shall be deemed irrevocable upon 
corisunirnation of such Public Offering apply the net cash procceds from such Public Offering 
remaining after dcduction of all discounts, undemitcts' comissions and other reasonable 
expnses to redeem dl (or such lesser portion as requested by thc holder (or holders) of a 
major;& o f  the Class A Preferred) of the Shares of ihe Class A Prefemd at a price per Share 
cqual to the Liquidation Value thereof plus accrued and unpaid dividends thereon. Such 
redemption shall take place on a dare fixed by the Corporujon, which date shall be no1 inure than 
h c  days after Corporation's receipt of such proceeds. 

SC. Optiorlal Redemption by Holders of Class C Preferred. 

fi)  If so provided in the corresponding Class C Cefllficate of Designation 
(and only 10 the extent so provided), to the extent assets of the Corporation are available, the 
Corporaho* shall, at the r q u e s i  (by wrincn noli@ given to the Secretaq of thc Corporation at 



least sixty days (or such other period as may be specified in the comspoading Class C 
Certificare of Designation) prior to the requested efftctivc time of such rcdemption) of a b lde r  
(subject to any restrictions and limitations thereon as may specified in thc corresponding CIass C 
Certificate of Designation) of then outstanding shares of such Class C Series, redccrn all (nr, if so 
provided in thc Class C Ccrtificatc of Designation, such lesser portion as requested by such 
holder) of such holdcr’s Shares of such Class C Series at a price per Share specified in the Class 
C Certificate of Designation corresponding to such Class C, Series. 

(ii) Any request for redemption pursuant to this Section 5C shall be null and 
void (and deemed withdrawn) upon the timely delivery of P request for redemption of Shares of 
Class A Preferred and Class C Preferred purswt to Section 5J prior to thc Redemption Date 
established for such Shares of Class C Referred under this Section SC; provided that if a request 
for redemption OT Shares of Class A Prefmed and Class C Preferrcd pursuant to section SJ is 
rcscinded, any request for redemption pursuant to this Section SC that was nullificd and voided 
by such rescinded request for redemption of Shares o f  Class A Preferred and Class C Preferred 
pursuant 10 Section 5J shall be auiomatically reinstatcd. 

5D. Redemption Payments and Application of Available Funds. 

(i) For each Share which is to be redeemed hereunder, the Corporation shall 
be obligated on the Redemption Date to pay to the holder thereof (upon surrender by such holder 
at the Corpomtion’s principal ofiice of the certificate representing such Share) the amount 
specificd in thc relevant redcmplion section of this Section 5 (and, fo the extent applicable, the 
carraspondng Class C Certificate of Designation) in immdately available funds (each, a 
“Rcdcmption Amount”)Jf the funds of the Corporation lcgally availabic for any redemprion of 
Shares pursuant to Section 5A are insdficient to redeem the total number of such Shares to be 
redeemed pursuant to Section SA on the applicable Redemption Date, such redemption pursuant 
to Section SA shall be made pm rata among the holders of the Shares of Preferred Stock to be 
redeemed based upon the aggregate Liquidation Value of such Shares of Preferred Stock held by 
each such holder plus all accrued and unpaid dividends thereon. 

@) If the nct cash procecds from a Public Offering remaining after deduction 
of all discounts, underwriters’ commissions and nthet reasonable expenses are insufficient to 
redeem the told limber of Shares of Chss A Preferred to be redeemed pursuant to Section 5T3, 
such ne1 cash procecds shall be used 10 redcem the maximum number of Shares of Class A 
PrPferred pro rata among thc holders of Shares of Class A Preferred based OR the aggregate 
Liquidation Value of such Shares of Class A Preferred Stock held by each such hotdcr plus alL 
accrued and unpaid dividends thereon. 

(iii} If the funds of the Corporation legally available for my redemption of 
Sham pursuant to Section 5C are insuf%citnt to redeem the total number of such Shares to be 
redeerncd pursuant to Sechn 5C on the applicable Redemption Date, such redemption pursuant 
to Scction 5C shall be made pro rata aniong the hoIdcrs of the Shares of each series of Class C 
Preferred Stock to be redeemcd haqed upon the aggregate Liquidation Vdue of such Shares of 
such scrks of Class C Preferred Stock held by each such holder plus all accrued and unpaid 
dividends thereon. 

- 5 -  
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(iv) In connection with simultaneous (or overlapping) elections for redemption 
(e+ demands for redemption of Shares pursuant to Section 5B and sc), if the fbds of the 
Corporation legally available for the rcdtmptioir of such Shares are insflicient to redcem the 
total number of such S h e s  to be redcemed pursuant to this gction 5 on the applicable 
Redemption Date, such redemptions shall be made pro rata among the holders of the Shares of 
Preferred Stock to be redeemed based upoa the aggregate Liquidation Value of such Shares of 
Preferred Stock hcld by each such holder plus all accrued and unpaid dividends thereon. 

5E. Notice of Redemption, Except as otherwise provided herein or, in the case 
of a Class C Series, herein or in the concsponding Certificate of Designation, the Corporation 
shall mail written notice nf cach redemption of any shares of Preferrcd Stock to cach record 
holder of the class of Preferred Stock being redeemed not more than 45 nor fess than IS days 
prior to the dare on which such redemption is to bc niadc and also, in the case of any redemption 
of Shares of Class C Preferred, all holders of Class A Preferred. In w e  fewer than thc total 
number of Shares represented by any certificate are redeemed, P new ccrtficate represeiiting the 
number of unredeemed Shares shall be issued to the holder thereof without cost to such holder 
within five business days after surrender of the certificate representing the redeemed Shares. 

5F. Detcrmin_atictn af Fro Rata Participation. Except as otherwise provided 
herein or in an applicable Certificate of  Designation, in connection with the redemption or a 
particular dass or series of a class of Prcfcrrcd Stock hercunder, the number of Shares of such 
class or series of Preferred Stock to be redccmtd Gom cach holder thereof in redcrnptions 
hereunder sldl be the number of Shares dttermiaed by multiplying (x) the t a d  nurnber oC 
Shares of such class (or series) of Prefmed Stock to bc redccmd by (y) a fraction, the 
numerator of which shall be the aggregate Liquidation Value of Shats  of such class (or series) 
of Preferred Stock then held by such holder (plus ~ccrucd and upaid dividends Ihcrmn) and the 
denominator of wbich shall be the aggregate Liquidation Vdue of Sharcs of such ctass (or swies) 
of Preferred Stock then outstding (plus accrued and unpaid dividmds thereon). Ex-t as 
otherwisc explicitly provided hercin, in the case of a redemption of a specific serics of'a ctass of 
P r e f m d  Stock (as opposed to a redemption of the entire class), ;my holdings of other serics of 
such class of Preferred Stock shall be disregarded for purposes of calculating the  participatinn 
fights of the holders of the series of such class of Preferred Stwk being redeemed hereunder. 

5GB Dividends After. RedernDtion Dale. No Share shall be entitled to my 
dividends accnung after the date on which the Redrmption Amount is paid to the holder of such 
Share. On such date, all righis of the holder of such Share shall cease, and such Share shall no 
longer be deemed to bc issued and outstanding. 

5H. Redeemed or Otherwise Acquired Shares. Any Shares which are 
redeemed or otherwise acquired by tlie Corporation shall be canceled and letired to authorized 
bur unissued shares and shall not be reissued, sold or transferred. 

51. Other Redemptions OF Acaukitions. The Corporation shdf not, nor shall 
it permit aiy Subsidiary IO, redeem or otherwise acquire any Shares of Preferrcd Stock, except as 
expressly autliurized herein, 



5J. &*&Redemptions. 

(i) If a Change in Ownership has occurred or the Copration obtains 
knowledge that a Change in Ownership is proposed to occur, the Cwparation shd give prompt 
written noticc of such Change in Ownership describing in reasonable detail the material terms 
and date ofconsummation thereof to each holder of Preferred Stock, but in my event such notice 
shall not be given later tiw five days after the occmnce  of such Change in Ownership, and the 
Corporation shall give each holder of Preferred Stock prompt written noticc of any material 
changc in the terms or timing of such transaction. 

(ii] Upon receipt of notico of a Change in ownership (or proposed Changed in 
Oimership), the holder (or holders) of a majority of the Class A Preferxed then outstmding may 
require t h e  Corporation to redccm all (or such lesser portion of the Class A Preferred and Claqs C 
Preferred rake11 together as a single ciass as requested by the holder (or hofders) of a majority of 
the Class A Preferred then outstanding) of the Class A Pderred and Class C Preferred at a pncc 
per Share equal to !he Liquidativn Value of such Share, plus all accrued and unpaid dividends 
khcreoti, by giving written notice to the Corporation of such election prior to the lafcr of (a) 2 1 
days after receipt uf the Corporation's notice of a Change in Control (or ptoposcd Change in 
Control) and (h) five days prim to the consummatio~l of the Change in Ownerdup. The 
Corporation shall give prompt written notice of any such election to all other holders of Class A 
Prefencd and Class C Preferred within five days after the receipt thercd, and each such holder 
shall b t  obligated to tender for redemption a number of Shares of Class A Preferred and Clas C 
Prcfcrred owned by such holder equal to such holder's pro rata sham of the total nurnbtr of Class 
A Prefened and Class C Preferred being redeemed pursuant to thts Section SJ, such redemption 
to be effective upon the occmence of the Change in Ownership and dividtnds shall stop 
accmhg on such Shares of Class A Preferred and Class C Preferred as of the effectiveness of 
such rcdernption (rcgardlcs of  whether or not such Shares axe tendered). In connection 
therewith, the holder (or holders) of a majority of a Class C Series may, unless otherwise Jimited 
by the appIicable Class C Certificate of Designation, elect that alI, but not lcss than all, of such 
Shares of such Class C Serics be convened into Common Stock pursuant to Section 6C hereof by 
delivering notice of such clection to the Carporation prior u, the applicable Rcdemption Dale, 
provided that such election shall only be effective i f  actually received by the Corporation prior to 
the Redemption Dale. If my proposed Change in Ownership does not OCCUT, the rtqutst for 
redcmptinn in connection therewith sball 2x: automatically rescinded. or if thcrc has been o 
malerial change in the terms or the timing of the transaction, the holder (or holdcrs) of a majority 
n f  t he  Class A Preferred may rescind the request for redemption of CLss A Preferred and Ctass 
C Preferred by delivering written notice thereof to thc Corporrtion prior to the consummation of 
h c  tmm.sacl i on. 

(iii) If a Fundmenial Change is proposed io occur, the Corporation shall give 
written notice of such Fudauacnrd Change h c n b l n g  in reasonable detail the materid terms 
and date of consummalion thereof to each holder of Prefemd Stock not more than 45 days nor 
less t h m  20 days prior to the consummation of such Fundamental Change, and the Corporalion 
shall give each holdcr of Prefcned Stock prompt written notice of any material change in the 
terms or timing of such transaction. 



( F R I )  3. 1 9 '  04 1 6 :  56/ST. 16:51/NO. 4863623870  P 1 2  

(iv) Upon receipt of a notice of a Fundamental Change. the holder (or holders) 
of a majority of t l c  Class A Preferred then outslanding my rcquirc the Corporation to redeem 
a11 (or huch lesser portion or the Class A Preferred and Class C Preferred taken together as a 
single clas.. as requeded by the holder (or holders) of a majority of the Class A Preferred then 
outstanding) of the Class A Preferred and Class C Preferred at a pnce per Share qual  to the 
Liquidation Value of such Share, plus all a c m d  and unpaid dividends themn, by giving 
written notice to tlie Corporation of such election prior to the later of (a) ten days prior to thc 
consummation of the Fundamental Change or (b) ten days &cr receipt of notice of a 
Fundmental Change ftom the Carporation. The Corporation shall give prompt written notice of 
such election lo all othcr holders of Class A Prcfcmd and Class C Preferred &ut in any event 
within five days prior t o  the comunmation of the Fundamental Change), and cach such holder 
shall be obligated to tender for redemption ii nnmhtr of Shares of C l w  A Preferred and Class C 
Pre€crred owned by such holder cqual to their pro rata share of the total numbcr of Class A 
Preferred and Class C Yreiemd being redeemed pursuant to this Section 53. Tn conncction 
therewith. the holder (or holders) of a majority of a Cisss C Scrizs may, unless otherwise limited 
by the applicable Class C Certificate of Designation, clcct that all, but nor levi than all, of such 
Shares of such Class C Series be converted into Common Stock pursuant to Section 6C hereofhy 
delivering noticc of such election to h e  Corporation prior to the applicable Redemption Date, 
provided that such election shall only be effective if actualiy rcccived by the Coiporationprior to 
the Redcrnption Date. If my proposed Fundamental Change does not occur, the request. for 
redemption in connection therewith shall be automatically rescinded, or if there has been a 
material change in the terms or the timing of the transaction, any holder (or holders) of a 
majority of Class A Prefmed may rescind the request for rcdemption of Class A Preferred and 
C l a ~  C Preferred by delivering written notice thereof to the Corporatiun prior 10 the 
consummation of the transaction 

(v) The rights of the holders of each Class C Series are subject to my 
additional obligations or restrictions thereon, if  any, that are set forth in ihe corresponding Class 
C Certificate of Designation. 

(vi) If the funds of the Corporation legally available for redemplion of Shares 
of Class A Prefixred and CIass C Preferred pursuant to this Section 5J are insufficient to redeem 
llic total i tu lr ikr  of shares of Class A Preferred and Class C Preferred to be redeemed on the 
Redenrprian Date, thnse funds of the Corporation which are legally available shall be used to 
redeem the maximum possihle number of shares of Class A Preferred and Class C Preferred pro 
rata among the holders o r  Shares of Class A Preferred rurd Class C Preferred to be redeemed 
(aficr giving effect to m y  couversion of Shares ofclass C Preferred into Common Stock) based 
upon the aggregate Liquidation Value of  siich shares of Preferred Stock held by such holders, 
plus a11 acciued atd unpaid dividends thereon, and Ihe holders of such Shares shdI not be 
cntitlcd tu any further payment with respect IO the Shares for whjch redemption was requested 
pursuant to this Section 5J. 
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Scction 6. 

6A. 

Conversion of Preferred Stock. 

Automatic Conversion at the Option of thc Corpotatiuii. 

(i) In connection with a Public Offering, to the extent not otherwise requested 
to bc rcdtcmcd pursuant to a redeinytiun request pursuant to Section 5@ (which redemption 
rcquest shall bc decmcd irrevocable upon consummation of such Public Offering) or converted 
pursuant to Section 6B betaw, any Shares of Class A Preferred and Class B Preferred (including 
any fractional Shares) tlxn issucd and ouStandbg shall automatically be converted into such 
number of shares of Class A Common e q d  IO (x) the Liquidation Value of such Shares OEClttis 
A Preferred and/or Class R Preferred behg converted, plus all accrued and unpaid dividends 
thereon, divided by (y) the pnce per share of Class A Common in such Public OfTering. Any 
such convetsitln pursuant to this Section 6A(i) shall be subject to and cffective upon the 
consummation of such Public OKedng. 

(ii) In connection with a Public Offering, to the extcnt not othenvise redeemed 
pursuant tu Seclioxi 5C or converted pursuant to Section 6C, any Shares of any Class C Series 
(including any fractional Shares) then issued and outstanding shall automatically be convened 
into such number of shares of Class A Common equal to (x) the Liquidation Value of such 
Shares of Class C Series being converted divided by (y) the conversion price per share of such 
Class C Series as specified in the carresponding Class C Certificate of Designation Any such 
conversion pursuant to this Section 6A(ii) shall be subject to and effective upau Ihc 
consummation of such Public Offering. ln connection therewith, to the extent specifically 
permitted by kction S C  hercof and by the apphcable Certificate of Designation (and subject to 
any restrictions and limitations on redemption set forth therein), a holder (or holders) of Shares 
of such Class C Sefies may elcct that all, but not less than all, of such Shares hcld by such holder 
be redeemed pursuant to Section SC hcmf by delivering notice of such election to the 
Corporation no lata Ihan 5 business days prior to expected conversion date specified in the 
Corporation's notice of conversion; provided Osai such election shall only bc effective if actual)y 
reccivcd by the Corporalion at lcm 5 business days prior to expected conversion date specified 
in the Corporation's notice o f  conversion. 

6B. Conversion at the Rehest of a Stwkholdcr in Connection wkh Public 
OffcMg,. In conncciion with and effective upon the declmion by the United States Stcurities 
and Exchange Commission of the effectiveness of a registration statement for the Company's 
c u m i o n  stock, m y  holder of Class A Preferred may convert all or my portion of such Preferred 
Stock (including any fraction of a Share) held by such holder into such nurnbcr of s h a m  d Class 
A Common equal to (x) the aggregate Liquidation Value of such Shares being convertcd plus aU 
accrued a i d  unpaid dividends lhcreon divided by (y) the price per share of Class A Common in 
such Public QfTeMg. Any such conversion pursuant to this Section 6B shall be subject to and 
effective upon thc declaration by the U.S. Securities and Exchange Commission of the 
cffectivcness of a registration statement for ihe Company's common stock that provides for rhc 
re&istration of at least the number of shares of Class A Common into which such Shares are 
beirig converted. 

6C. Conversion of Shares of a Class C Series. To the extent not otherwise 
limilcd by thc Class C' Ccrtificale of Designation corresponding to such Class C Series, any 
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holder of Shares of a Class C Series may convert all (but not less lhan all) of such Class C Series 
(including my fraclion of a Sham) hcld by such holder into such number of shares of Class A 
Common equal to (x) the aggregate Liquidation Vatuc of such Shares bein8 converted divided by 
(yj the applicable conversion ptice for such Class C Series as specified in the corresponding 
Class C Certificate of Designation. 

6 0 .  Conversion Procedures, For each Share of Preferred Stock which is to be 
converted into shares of Class A Comrnon hereunder, the Corporation shall be obiigated to 
deliver io u y  bolder of Preferred Stock being converted pursuant to this Section 6, a certificate 
representing such number of duly authorized, filly paid and non-assemble shares of Class A 
Cornon hc niunber of shares issuable upon conversion of such Share of Preferred Stock as set 
forth in Sections 6A, @ and above. If  any fractional interest in a share of Class A Common 
would, except for the provisions of this subsection, be delivered upan any conversion of 
Preferred Stock, the Corporation, in lieu of delivering the fractional share therefor, shall pay M 

m o u n t  to the holder thereof equal ro tbt appIicable conversion price thereof multiplied by the 
fractional interest the holder would othenvisc be entitled to as of the date of conversion. Each 
conversion o f a  Share shalt be deemed to have been effected as of the close af hrisiness on (i) tbe 
closing date of such Public Offering in the me of a conversion in connection with a Public 
Offering in the caw of a conversion pwsuant io Secrion 6A or (ii) tbe date of issuance of the 
Common Stock in rhe case of a conversion pursuant to Section 6B or _sC above. At such time as 
such conversion has k n  effected, the rights afthc holder of such Preferred Stock as a holder of 
sixh Prefcrrcd Stock shalf cease and the Person or Pcmns in whose name or names ;my 
certificate or certificates for shares of Class A Common arc to be: issued upon such conversion 
shall be deemed to have become the holder or holders of record of the shares of Class A 
Common represented thereby. 

6E. &tiit of Conversion bv Corporation. Except as orhenvise provided 
herein or9 in the case of a Class C Series, herein or in the corresponding CertifiCatt of 
Designation, thc Corporalion shall mail witten notice of any proposed conversion pursuant to 
-- Section 6A ot'any Shares of Preferred Stock to cach record holder of such Shares proposed to bc. 
convened not more than 45 nor less than IS days prior to the date an which such conversion is 
expected to be consummated. 

Section 7. Voting FLiRhts. Except as otherwise provided herein and as 
otherwise required by applicable law, no class of the Prefened Stock shall have any vothg 
rights; provided that each holder of Prefened Stock shall Ew entitled to n d c c  of all stockholders 
meetings ut the same time and in fhc same manner as notice is given to dl stack.hoJde~~ entitJed 
to vote at such meetings. 

Sectiuri 8 ,  RcEistration of Transfer, The Corporation shall keep at its 
principal office a regkter for the registration of Preferred Stock. Upon the surrender Of my 
certificate representing Preferred Stock at such place, the Corporation shall, at the request ofthc: 
record holder of such certificate, cxecuie and deliver (at the Corporatjan's expense) a new 
certificate or certificates in exchange therefor represcaling in the agmgalt the number of Sham 
and class of Prefmed Stock reprexntcd by the surrendered certificate. Each such. new 
certificate shall be registered in such name md shall represcnt sueb wriber of Shares as IS 
requested surrendered certificate and shall be substantially identical in fam the holder of 



to the surrendered certificate, and dividends shall accrue an the Prefmed Siock represented by 
such new certificati: from the date to which dividends have been fully paid on the Preferred 
Stock represented by the surrcndcred certificate. 

Section 9. Replacement, Upon reccipt of evidence reasonably satisfactory to 
the Corporation (an affidavit of the registered holdtr shall bc satisfactory) of the ownership and 
the loss, thefi, destruction or mutilation of m y  ccrtificatc cvidtncing Shares of Yrefmed Stock, 
and in the case of any sucb loss, &eh or destruction, upom receipt of indemnity reasonably 
satisfactory to the Corporation (provided that if the holder is a financial institution or other 
institutional investor its own agreement shall be satisf$ctory), or, in the case of any such 
rnda t ion  upon surrender of such certificate, thc Carpotation shall (at its expense) execute and 
dcliver in lieu of such certificate a new cerhficate of like kind representing the number and class 
of Shares of  Preferred Stock represented by such lost, stolen, destroyed or mutihated certificate 
and dated the date of such lost stolen, destroyed or mutilated certificalc, and dividends sMl 
accrue on h e  Shares of Preferred Stock represented by such new certificate from the date to 
which dividends have h e n  Mly paid on sucb lost, stolen, destroycd or mutilated certificate. 

Section 10. Definitions. 

“ C h a m  in Ownership” means any sale, transfer or issuance or series of sales, 
trimsl‘ers and/or issuances of Common Stock by the Corporation or any holders thereof which 
results in .my Person or group of Persons (as thc term “proup“ is used under the Securities 
Exchange Act of 1934), other than GTCR Fund MI, L.P., together 4 h  hs affiliates, ownkg 
mort thm 50% of the  Conunon Stock outstanding at the t ime  of such sale, transfer or issuance or 
5eries of salcs, transfers andhr issumccs, 

‘‘Cfas C Certificate of Desimtioq” means, with respect to each Class C Series, 
the certi ticate of designation filed with the Delawarc Secretary of State (as such certificate may 
be amended from t h e  to time p u s u n t  hereto) setting forth for such S C ~ ~ G Y  of-Class C PreEerred, 
&C conversion price Ihercof, any limitations (including limitation on duration) on the convcrsion 
rights of such Class C Series, Ibc liquidation value thercof, the redemption rights, including the 
amount each share of a Class C Series is entitled to receive upon redemption of such Class C 
Series,. the number of authorized shares thereof, thc dividend rights lhereof, and the initial 
issuance date of such series (for purposes of the calculation of dividends thereon). 

“Common Stock” means, coilectively, the Chrporation’s Common Stock and any 
capital stock o f  my class of tbe C 0 1 p ~ ~ a h m  hereafter authorized which is not limited 10 a fixed 
SUI or percentage of par or stated value in respect to the rights of he holders thereof tn 
participate in dlvidcnds or in the distribution of assets upon any liquidation, dissolution or 
Ivinding up of the Corporation. 

“Fundamental Chanre“ means (a) any sale or transfer of more than SPA of the 
assets o f  h e  Corporation and its Subsidiaries OR a consolidated basis (measured either by book 
vdue in accordance With generally accepted accounting principles consistently applied or by far 
market value determined in the reasonable good faith judgment of the Corporation’s Board of 
nirectors) in an): transaction or series of transactions (other tha~ sales in the ordinary course of 
business) and (b)uniess waived by tbe holders of a majority of the Prefened Stor;k voting 
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together as a single class, any merger or consolidation to which the Corporalion is a patty, except 
fur a merger in which the Corporation is tbe surviving corporation, the terms of thc Clsws A 
Preferred arc not changed and the Class A Ptderred is not excbangcd for cash, secmitieg or other 
property, and after giving eRect to such merger, he holdcrs of rhe Corporation’s outstanding 
capital stock possessing a majority of the voting power (under ordinary circumstances) to c k c t  a 
iiiajority of the Corporatiod’s Board af Directors immediately prior to the merger shall continue 
to own the Corporation’s ou~stmding capital stock possessing the voting power (under ordinary 
circumstances) to clect a majority of the Corporatio~i’s Board of Directors. 

“Junior Securitie$’ means, with respect to the Preferrcd Stock, ay other capital 
stock or other equity securities or dit: Corporarion, cxcept for thc Class A Preferred, Class B 
Preferred and Class C Preferred. 

“Liquidation Vduq” as of any particular date of any Share of fi) Class A Preferred 
shall bc equd to $1,000-00; (ii) Class B Prcfened shall be equd to $1,000.00; and (iii) each 
Class C Series, the liquidation value specified in thc Class C Certificate of  Designation 
corresponding TO such Class C Series. 

“Pc~son” means an individual, a partnership, a corporation, a limited liability 
company, a tirnited liability, an association, a joint stock company, a trust, a joint venture, an 
unincorporated organiizition and a governmental entity 01 any depmnent, agency or political 
subdivision thereof. 

-‘Preferred Stock” means, collectively, the Class A Preferred, the C ~ S  B 
Preferred and the Class C Preferred. 

“Public Offerinf’ mcam my offering by the Corporation of its capital stock or 
equity securities 10 thc public pursuaat to an effective registration statement under the Securities 
Act a f 1933, as then in effect, or any comparable statement under ;my similar fderal statute then 
in force. 

“Redemption At-pqud-’ as of any particular date, has &e meaning given to such 
trrm in Section SD of this Part B of this Article Four. 

“~CdemDtion Date” as to any share means the date specified in the notice of any 
redemption at the Cfirporatiun’s option or at the holder’s option OT the applicable date specified 
herein h thc casc of any other redemption; provided that no such datc shaU be a Redemption 
Datc unless the Redemption Amount of such Share js  actudly paid in full on such date, and if 
nnt so paid in full, thc Redemption Date shall be the date on wbich such amount is Wly paid. 

“Senior b1ana~e:emat ApemtntS’’ mean (i) tbe &niot Management Agreement, 
d&d S ~ p t t l ~ k r  6. 2000, between the Corporation and Joseph A. Gregori, (ii) the Senior 
Management Agreement, ddcd September 6.  2000, betweerr the Corporation and Peter F, 
Parrineh, (iii) the Senior Management Agreement, dated September 6, 2000, between the 
Corpordtion md Peter Karoczkai, (iv) the Senior Management Agreement, dbtcd Scprciiiber 6, 
200% beween the caporation and Charles N. Garber, (v )  the Senior Mancigcmmt Agreement, 
dated September 6, 2QU0, b e w e n  the Corporation and Tony Howkit, (vi) the Senior 
Management Agreement, dated March 31, 2001, between thc Corporatian and Edward 



Seidenbmg, (vii) the Senior Management Agreement, dated March 31, 2001, between the 
Corporation and Robert Ioriuo, (viii) the Senior Management Agreement, dated Mruch 10,2003 
betwen tbc Coqmriition and lvlichael Kucza and (ix) any other agreement regarding the issuance 
of capital stock entered into hetween the Corporation axid its cmplayees as approved by the 
Corporation's Board of Directors. 

"Subsidiary" means, with respect to any Person, any corporation, limited liability 
company, partnership, association or other business entity of which (i) if a Corporation, a 
majority of the: total voting power of shares of stock entitled (wiihout regard lo the occurrence o f  
ally contingency) IO vote in the election of directors, managers or trustees thereof is at the time 
owned or controlled, directly or indirectly, by that Person or one or more of the other 
Subsidiaries of that Person ar a combination thcreof, or (ii)if a limited liability company, 
partnership, association or other business entity, a majority of the partnership or other similar 
ownership interes thereof is at the time owned or controUd, directly or indirectly. by any 
Person or one or more Subsidiaries of that person or a cambination thereof. For purposes hered, 
il Person or Persons shall be deemed to have a majority ownership intcrest in a limited liability 
company, partnership, association or other business entity if sn& Person or Persnns shall be 
aIkatcd a majoriy of limited [iability company, partnership, association or other business entity 
gains or Insses or shall be or control the managing general partner of such limited Lability 
company, pa.metship, association or othct business entity. 

Section 11. Amendment and Waiver. No amcndmeni, modification or waiver 
shall be binding or effkciive with respect to my provision herwf without the prior written 
consent of the holders of a majority of the Preferred Stock outstanding at the time such action is 
tdken, provided that no such modification, amendment or waiuez that would adversely affect or 
a~hcrwise diminish the rights o f  thc holdcrs of  one class of Preferred Stock in a manner diflertnt 
from holders of any other class of Preferred Stock (other than tu explicitly corikrnplared herein) 
shall be effective without the prior written consent of the holders of at least a majority o f  the 
class of P r e h e d  Stock adversdy afFected or otherwise diminished thereby. 

Scction 12 Notices. Except as otherwise expressly provided hereunder, all 
n ~ t k e s  referred to herein shdl be in writin3 ad shall be delivered by registered or certified mail. 
rmim receipt requested and postage prepaid, or by reputable overnight courier service, charges 
prepaid, and shall be deemed to haw been given when so mailed or sent (i) to the Corpordion, at 
its principal executive: &ices and (ii) to any stockholder, at such holder's addrcss as it appears in 
rhe stock records ofthe Corporation, (unless u t h e h e  indicated by any such holder). 

Part C. Powers, Preferences and Special Rights of tbe Common Stock. 

Section I. Votinp Rights. Except as otherwise providcd in this Part c or as 
atherwise required by applicahle law, the holders of Cornon Stock shalt be entitled to one vote 
per share on aI1 matters to be voted on by the Corporation's stockholders. 

Section 2. Dividcnds. As and when dividends are declared or paid with 
respect IO shares of Common Stock, whether in cash, pmperty ar securities of h c  CUrpoGltiOh, 
thc holders of Common Stock shall be entitled to receive such dividends pro rata. The rights of 



the holders of C o m ~ f l  Stock to receive dividends 3ce subject to the provisions of the Preferred 
Stock I 

Section 3 .  Liquidation. Subject to the prDvisions of the Preferred Stock, the 
holders o f  the Common Stock shalf be eotitlcd to participate pro rata at the same rate pea shut: of 
eachdass of Common Stock in all distributions to the holders of the Common Stock in any 
Iiquidaiiori, dissolutbn or winding up of the Corporation. 

Scction4. Rcp;istration of T'masfcr. f h e  Corporatian shall keep at it5 
principal office (or such othnr place as the Corporation rcasonably designates) a register for the 
registration of shares of Common Stock. U p n  the surrender of my certificate representing 
shares of any class of Gmmon Stock at such phce, thc Corporation shall, at the request of the 
record bolder of such certificate, execute and deliver (at rhc Corporation's expensc) a new 
ccrtificatc or certificates in exchange therefor representing ia the aggregate the number o f  shares 
of such class repre~eiited by the surrendered certificate and the Corporation shall forthwith 
cmcel such surrendered certificate. Each such new certificate shnll bc registered in such name 
and s h d  represent such number of shares a€ such class as i s  rcqucstcd by the holder of tbe 
surrendcred certificate and shall be substmtidy identical in form to the surrendered certificate. 
The issuance of new ccrtificates shall be made without charge to the holders of the surrendered 
certificaies for my issuance tax in respect thereof or other cost incumd by the Corporation in 
connection with such issuance. 

Section 5 .  Replacement. Upon reccipt of evidence reasonably satisfactory to 
the Corporation (pfovided, bat an afidavit oftbe registered holder will be satisfactory) of the 
ownership and the loss, thett, destruction or mutilation of any ceftjficate evidencing one or more 
shares of any d a s s  of Common Stock, and in the case of any such loss, thefi or destruction, upon 
rcceipt of indemnity teasonably satisfactory io the Corporation (provided that if the holder is a 
hm.mial insrilution OK other institutionid investor its own agreement will be stisfaactmy), Or, in 
chc case of any such mutilation upon surrender of such certificate, ~e Corporation s M 1  (a1 its 
cxpenss) execuic and deliver in lieu of such certificate a new certificate of like kind representing 
the number of shares of such class represented by such l o s ~  stolen, dcstroycd or mutilattd 
cerrificate and dated the date of such lost, stolen, destroyed or mutilated certificate. 

Section 6. Notices. All notices referred to herein shall be in writing, and shdl 
be delivered by registered or certified mail, return receipt requested, psiage prepaid, d shall 
bc dtcrned IO have been given when so mailed (i) to  the CarpOration at its principal executive 
offices and (ii) to any stockholdcr ai such holder's address as it appears in the stock records o f  
the Corporatian (unless otherwise specified in a written notkc to the Corporation by such 
holder). 

section7. Amendment a d  W ~ ~ V G I ,  No amendment or waiver of any 
provision of h s  Part C shall be effective without the prior approval of the holders of a majority 
of the then outstanding shares of  Common Stock voting together as a proup. 

ARTICLE FIVE 

The Corporation is to have perpetual existence, 



ARTICLE SIX 

Ln furthcrancc and not in Iimitation of the powers codwecl by statute, the board 
of directors of the Corporation js exprcssly authotized io make, alter or rcpcal the bylaws of the 
corpumtion. 

Merritigs of stockholdm may be held within or outside of the State of Ddaware, 
as the by-law of Lhc Corporation may provide. ?'be books of the Carparation may he kept 
outside the Statc of Delaware at such placc or places as may be designated from t h e  to time by 
the board of directors Q t  in the by-laws of the Curporaaion. Election of directors need not be by 
written ballat unIess the by-laws of the Corporation so provide. 

ARTiCLE EIGHT 

To ti.lc fUl1esi extent permitted by the General Corpuration Law of the State of 
De~awflrc as the same exists or may hereafiet be amended, a director of this Corporation shall not 
be liable to the Corporation or its stockholders for monetary damages for a breach of fiduciary 
duty as a director. Any repeal or modification of this ARTICLE EIGHT shall not advcrsely 
affect any right OT prokction of a director of the Copration existing at the time of such repeal 
or modi fi cati on, 

The C o r p o ~ ~ t i ~ n  expressly C~CCLY not to be governed by $203 of the General 
Copra t ion  l a w  of the State of Delaware. 

AFtTICLE TEN 

The Corporation reserves the right to mend, after, change or repeal any provision 
contained in this certificate of incorporation in the manncr DOW or hereafter pRscribed herein 
and by the Iaws of the State of Delaware, and all r;ghrs conferred upon stockholders herein are 
gantcd suejcct to this reservation. 
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Pre-Transfer Corporate Structure 

ARC Networks, Inc. 

InfoHig hway Communications Corporation 
(Delaware Corp .) 

Info-Highway International, Inc. 
(Delaware Corp.) (Texas Corp.) 

A.R.C. Networks, Inc. 
(New York Corp.) 

Hold Certification for 
Reg u latory Req u irements 
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VERIFICATION 

I, Michael Kucza, being duly sworn according to law, depose and say that I am the Chief 
Financial Officer of InfoHighway Communications Corporation; that I am authorized to and do 
make this Verification for it, and- €or its subsidiaries, A.R.C. Networks, Inc. and ARC Networks, 
Inc. (together, the “Joint Applicants”); that the facts set forth in the above Application are true 
and correct to the best of my knowledge, information and belief, and that 1 expect the Joint 
Applicants to be able to prove the same at any hearing hereof; and that the Joint Applicants 
understand that, if the contents of the Application are found to be false or to contain 
misrepresentations, any authority granted may be suspended or revoked upon Commission 
Order. I further depose and say that the authority to submit the Application has been properly 
granted. 

STATE OF NEW YORK 

COUNTY OF NEW YORK 

SUBSCRIBED AND SWORN to me this day of ,&yL ,2004. 

YVONNE M. KIELY 
Notary Public, State Of New York 

No. 01 K16083385 
Qualified In Suffolk County 

Witness my hand and official seal. 

Notary Public. 




