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December 14, 2004

Blanca Bayd

Director, Division of the Commission Clerk and Administrative Services
Florida Public Service Commission

2540 Shumard Oak Blvd.

Tallahassee, FL 32399-0850 ;. )
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Networks, Inc. from ARC Networks, Inc. to InfoHighway
Communications Corporation

Re:  Joint Petition for Approval of Proposed Transfer of Control of A.R.

SOFMISSION
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Dear Ms. Bayo:

On behalf of our clients, A.R.C. Networks, Inc., ARC Networks, Inc., and
InfoHighway Communications Corporation, we file an original and 15 copies of the
enclosed “Joint Petition for Approval of Proposed Transfer of Control of A.R.C.
Networks, Inc. from ARC Networks, Inc. to InfoHighway Communications
Corporation.”

Please date-stamp the “Receipt” copy of this filing and return it in the enclosed
self-addressed, stamped envelope. Please contact the undersigned if you have any
questions or concerns.
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BEFORE THE
FLORIDA PUBLIC SERVICE COMMISSION

Joint Petition of A.R.C. Networks, Inc.,

ARC Networks, Inc., and InfoHighway
Communications Corporation for Approval of
Transfer of Control of A.R.C. Networks, Inc.
from ARC Networks, Inc. to

InfoHighway Communications Corporation

Case No.

S S Sttt o’

JOINT PETITION FOR APPROVAL OF PROPOSED TRANSFER OF
CONTROL OF A.R.C. NETWORKS, INC. FROM ARC NETWORKS, INC.
TO INFOHIGHWAY COMMUNICATIONS CORPORATION

A.R.C. Networks, Inc. (“A.R.C.”), ARC Networks, Inc. (“ARC"), and
InfoHighway Communications Corporation (“InfoHighway”), by their attorney, hereby
submit this Joint Petition for Approval of Proposed Transfer of Control of A.R.C.
Networks, Inc. from ARC Networks, Inc. to InfoHighway Communications Corporation
(“Joint Petition™).

Summary

Under Section 364.33 of the Florida Statutes,' any proposed transaction that
would result in a transfer of control of a telephone corporation to another entity must
receive the prior approval of the Commission. ARC currently controls 100% of the
issued and outstanding stock of A.R.C., which is a registered telecommunications
provider in Florida. ARC, in turn, is wholly-owned by InfoHighway. In order to realize

certain economic efficiencies, InfoHighway wishes to alter its corporate structure to

' FI1. Stat. §364.33. DOCUMENT NUMBER-DATE
13180 DECIS 2
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secure direct control over A.R.C. Although such a transaction would entail no
substantive change in control over A.R.C., it constitutes a technical transfer under Section
364.33. Accordingly, the parties have filed this Joint Petition in order to secure
Commission approval of this transfer.

Status and Relationship of Corporate Entities

A.R.C. is a New York corporation, with its principle business office located at
175 Pinelawn Road, Suite 408, Melville, NY 1 17472 A.R.C. provides local and
interexchange telecommunications services to customers in Florida, and has obtained all
necessary approvals from the Commission to do so.’

ARC is a New York corporation with its principle business office located at 175
Pinelawn Road, Suite 408, Melville, NY 11747. 4 ARC directly controls 100% of the
outstanding and issued stock of A.R.C., but ARC does not itself provide
telecommunications services in Florida.

InfoHighway is a Delaware corporation.” InfoHighway’s corporate headquarters
is located at 175 Pinelawn Road, Suite 408, Melville, NY 11747. InfoHighway directly
controls 100% of the outstanding and issued stock of ARC, and indirectly controls 100%

of the outstanding and issued stock of A.R.C. InfoHighway does not provide

telecommunications services in Florida.

? See Exhibit 1, infra.

3 Application for Certificates to Provide Alternative Local Exchange Telecommunications
Service, Order No. PSC-96-1987-FOF-TX (Nov. 19, 1996) (granting Certificate No.
4740 to A.R.C.).

Issuing Certificate of Convenience and Necessity, Case 96-C-0149 (May 10, 1996).
1 See Exhibit 2, infra.
> See Exhibit 3, infra.



InfoHighway’s current corporate structure, including its relationship to both
A.R.C. and ARC, is shown in Exhibit 4.

Designated Contacts

The parties’ designated contact for questions concerning the continuing
operations of A.R.C. is;

Ms. Paola Bulloch, Director, Regulatory Affairs
1333 Broadway

New York, NY 10018

(212) 566-6954 (telephone)

(212) 695-9680 (facsimile)
pbulloch@InfoHighway.com (e-mail)

The parties’ designated contact for questions concerning this Petition is:

Mr. Glenn Richards

Shaw Pittman LLP

2300 N Street, NW

Washington, DC 20037

(202) 663-8215 (phone)

(202) 663-8212 (facsimile)
glenn.richards@shawpittman.com (e-mail)

Purpose and Nature of Proposed Transaction

As noted above, InfoHighway currently controls ARC, which in turn controls
A.R.C. In order to improve the efficiency of corporate operations, InfoHighway wishes
to assume direct control of A.R.C., essentially removing ARC’s role as a corporate
intermediary. The transfer of control would be accomplished through a dividend of
ARC’s holdings in A.R.C. to ARC’s sole shareholder, InfoHighway. The effects of the
proposed corporate restructuring are captured in Exhibit 5.

While this transaction would result in a technical transfer of control of A.R.C.
from ARC to InfoHighway, it would not result in any substantive transfer of control.

A.R.C. would continue to hold its original Certificate of Authority, and would continue to



provide telecommunications services to Florida residents. Further, this transfer of control
would be entirely transparent to consumers, and would not harm competition in Florida;
the transaction would neither increase nor decrease the nufnber of entities offering
telecommunications services'in Florida, and would not increase A.R.C.’s market power.
The efficiencies gained through InfoHighway’s reorganization would merely enhance
A.R.C.’s ability to provide high quality service. As such, the transaction would
undoubtedly serve the interests of Florida residents.
Conclusion

The transfer of control of A.R.C. from ARC to InfoHighway would clearly serve
the public interest, and as such the parties urge the Commission to approve the transfer,
pursuant to Section 364.33 of the Florida Statutes, so that the proposed transaction may

go forward.



Respectfully submitted,

A.R.C. NETWORKS, INC.

ARC NETWORKS, INC.

INFOHIGHWAY COMMUNICATIONS
CORPORATION

o MO

Glenn S. Richards
Their Counsel

Shaw Pittman

2300 N Street, NW
Washington, DC 20037
(202) 663-8215 (phone)
(202) 663-8212 (facsimile)
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— L _ CERTIYICRTE-O!; INCORPORATION  _.

ur

> The: provisions of this Article shall" be construed as purpoees and

”_—«THIRD-——The‘uttTUE’ot the COrporutLon shall be located i! the

1 . . 1 ‘ s ..

v "ATR.C. NETWORKS CORP..

The undersigned, being a natural person of at least 18
years ‘of age and acting as the incorporator of the COrporation
hereby -being_formed under the Business cd%poration Law of the
State of New. York DOES HEREBY CERTIFY Tﬂgxe

_FIRST: . A R. c. NETWORKS CORP. shnll be the name ot the COrpora—
" tion. .

R

SECOND. The Corporation is formed. for the tollowing purposes.'

e

To engage in any lawful act of - activity for which cor-_
‘porations may be organized under the. Business Corporations
.Law. . The Corporation is pot formed to engage in any act or

‘ activity requiring the consent or- approval of any state offi-
cial department, board, agency or other body.

To enter into, perrorm and carry ‘out contracts and agree-
ments of every kind and nature, with any persdn, firm, cor-
> .porqtion or other entity, and any State, county, municipal
ther governmental body, including all boards, bureaus
and agencies thereof. _ _ A
To carry on any other activities necessary to, in con-
nection with or incidental to the tcregoinq.

- To exercise thq.powers, ‘in furtherance of the-eorporate pur-
+ poses, granted by the New York Business_Corporation Law; in-~
. .cluding without limitation the powers ernumerated in Section

202 thereof . — = .

— - L e

..objects, and.the matters expressed in each—provision hereof shall
] 'ﬁot ‘be Timited in any way, except ‘as otherwise expredsly provided
herein, by Yeference to or inference from the .terms of any other
provision hereof, and shall. be regarded ‘as’ independent purposas
and objects. .. The enumeration of specified purposes and objects
shall " not be construed to exclude, limit or otherwise restrict in_
any manner any.power, right or privilege given to the Cotporagion
herein or by law, or to limit or restrict in.any manner the mean- - ' -
ing of. the provisions herdqof, or :the_general" powvers of the Cor-
‘poration, nor shall the expression of one thing be-deemed. to ex-
clude another, although it be pf . like nature, not expressed.

County of Suffolk and the State of New York.

- - : —— . i ' g : .
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FOURTH: The aqgregatE:ﬁhmber of shares which_the Corporation
shall-have authority- to issue is 200 shares, no'par value, all of .
which shall be of the same class and all of which hereby are
des;gnated as_common stock. Each .share of:the common stock of ™

with.no-.cumulative—voting—rightss - Each—share” of "common stock - '

shall have equal rights on dissolution, corporate, qlstribution

and for _all other corporate purposes.

FIFTH. No shareholder of the Corporatlon, by re(son'of the~hold=—
~———ing_of_shares by such shareholder, ' shall have any preemptive
——— " Yight~t6 purchase, subscribg to, or have first offered to, any

shares of any class of the Corporation, presently or subsequently

.——-authorized, - or any notes, debentures,-bonds. or other securities
© of the Corporation convertible into, or carry options or warrants
to purchase, shares of any class, presently or subseduently auth- .
« B orized (whether or not the issuance of any such shares, or such
e notes, -debentures, - bonds-ar-other-securitles~wolid adversely af-
fect the dividend or:voting rights of:such shareholders), other *
"+ than sucff rights,. if any, as the Board of Directors in its. aole_
discretion from time to time may ¢rant, at such prices as the ",
__Board of Directors in its discretion may fix. The Board of -Dir- * .-
s Zectors may lesue shares of any class of the. Corporation, or any .
notes, debentures, bonds or other securities convertible into, or -~ =7
" carrying options or .warrants to purchase, shares of  any class
‘without offering any such shares of any class, . either in whole ox
-w__”#ln part,mto _the- exlsting shareholders of any.class. - . _4\__MM_“;

SIXTH: The Secretary of State of the State of New York hereby is
designated as the agent of the ¢drporation ‘upon whom process in —~———~
any activn .or proceeding.against the COrporatlon may be served.

The pogt office address to which the Secretary -of State shall .. —~

mail a copy of any process against the Corporation,’ served upon’

the ‘Secretary- of, State, is c/o William J. Reillyr Esq., 396 Broad_;_______

way, -Suite 1001, New York ‘N.Y. 10D013. . "

SEVENTH:M"The_COrporationL_to;;he fullest extent perﬁitted by Sec- —

tions 722, 723 and 724 of _the New York Business Corporation Law,* :

as the-same may be amended and supplemented,-shall indemnify any

Has and all persons whom it shall have power to indemnify under. said’
Sections from and against any and .all of the expenses, - lia<

’ bilities or other matters referred to in, or covered by, said Sec--

» tions. The indemnification provided for herein shall not be- .
.deemed exclusive of any other rights .to which those indemnified "
may be entitled under any bylaw, agreement, vote .of. stipckholders’ .

‘or directors, or otherwise, both as to action-— in his officia:

capacity, and as to action in any other capacity while holding

such office." The indemnification provided .tfor herein shall con-
tlnue_as_xo_a_person_who_has teased_to _be a director, officer,

‘employee or agent of the Corporation, and shall inure—to-—the-

-

._benefit_of the_ heirs.. executors-and-sduinietratorm:of. such par-o.sime
son. ) » . o N I : _ .
N 0P ) . o . - .
s ) . L ) - - . I
— \ - ’
o o=




IN WITNESS WHEREOF, ‘the undersigned has executed this Certiti-
cate on February %, 1993 and affirms the contents khereot to be

true under penalty of perjury"- ] 7 . i >

1

- . u/Cﬂ/
. s . Iiiam J. nenn'/ﬁ-

. corporator
- _ 39%, Broadway, Suilte 1001 *.

New} York, N.Y. 10013
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'APPLICATION BY FOREIGN CORPORATION FOR AUTHORIZATION TO
TRANSACT BUSINESS IN FLORIDA

IN COMPLIANCE WITH SECTION 607.1503, FLORIDA STATUTES, THE FOLLOWING IS
SUBMITTED TO REGISTER A FOREIGN CORPORATION TO TRANSACT BUSINESS IN THE

STATE OF FLORIDA:

A.R.C. _NETWORKS CORP.

et mre— s o e e

"(Name of corporation: must include the word "INCORPORATED", "COMPANY", "CORPORATION" or words or
abbreviations of like import in language as will clearly indicate that it is a corporation instead of a natural person
or partnership if not so contained in the name at present.

2.__ NEW YORK 3 11-3240814 o
(State or country under the law of which it is incorporated) {FE! number, if applicable) e <0
=3 g
4. _February 22, 1993 5. PERPETUAL = 53
(Date of Incorporation) {Duration: Year corp. will cease to exist or 'pe@tua{ﬂ}-’iﬂ
-
==
6. JANUARY 1. 1996 _ . g;m
{Date first transacted business in Florida. (See sections 607.1501, 607.1502, and 817.155, F£.S.) = g-nc’
~ 23
7 1300 VETERANS MEMORIAL HIGHWAY .
- . C g om
w

HAUPPAUGE, NY 11788
{Current mailing address)

8. TELEPHONE SERVICE RESALE

{Purpose{s] of corporation authorized in home state or country to be carried out in the state of Horida)

9. Name and street address of Florida registered agent:

Name CORPORATION SERVICE COMPANY

Office Address1201 HAYS STREET SUITE 105

TALLAHASSEE , Florida, 32301
(Zip Code)

10. Registered agent’s acceptance:

Having been named as registered agent and to accept service of process for the above stated
corporation at the place designated in this application, | hereby accept the appointment as
registered agent and agree to act in this capacity. | further agree to comply with the provisions
of all statutes relative to the proper and complete performance of my duties, and | am familiar
with and accept the obligations of my position as registered agent.

By: W W,«

{Registered agent’s sigy{urej

11. Attached is a certificate of existence duly authenticated, not more than 90 days prior to
delivery of this application to the Department of State, by the Secretary of State or other
official having custody of corporate records in the jurisdiction under the law of which it is

incorporated.



12. Names and addresses of officers and/or directors:

A. DIRECTORS

Chairman: PETER F. PARRINELLO

Address:

1300 VETERANS MEMORIAL HIGHWAY
11788

HAUPPAUGE, NY

Vice Chairman: _JOSEPH G. SICINSKI

HAUPPAUGE, NY 11788

Vice President:

JOSEPH G. SICINSKI

Address: 1300 VETERANS MEMORIAL HIGHWAY
HAUPPAUGE, NY 11788

Secretary: GRAYZANA WNUK

Address: 1300 VETERANS MEMORIAL HIGHWAY
HAUPPAUGE, NY 11788

Treasurer:

Address:

NOTE: If necessary, you may attach an addendum to the application listing additional officers and/or
directors. :

13.

(Signature of Chalxman, Vice ?halrman. or any officer listed in number 12 of the application.

PETER F. PARRINELLO, PRESIDENT

14.
(Typed or printed name and capacity of person signing appiication)

Address: 1300 VETERANS MEMORIAL HIGHWAY
HAUPPAUGE, NY 17788
Director: LEWIS SCHILLER
Address: 1300 VETERANS MEMORIAL HIGHWAY
HAUPPAUGE, NY 11788
o
. ‘ - =
Director: &= E%
~ z —O
Address: = ___c;r;g
N {Em
m
B. OFFICERS = 350
P
President: PETER F. PARRINELLO n gi:_;
Address: 1300 VETERANS MEMORIAL HIGHWAY @3



FILED
L May 09, 2001 8:00 :

APPLICATION FOR REGISTRATION OF FICTITIOUS NAME ..., Secreta ry Of State
Note: Acknowledgements/certificates will be sent to the address in. Section 1 only.
EE‘ choril M
1. . InfoHighway. : 7
! Ficlitious Name to be Registered

~ 1770 Motor Parkway .
Mailing Address of Business i

Islandia, BY 117885260
City State Zip Code
3. Flén’d@ms ‘of principal place of business:
— —Leon COunfy

Dl 1289002
05/08/01--01062 -~Dl4

4. FEI Number: i . *M:':'B (/3]
. !
L - N This space for office use only
Sedtion2
i ""‘A.*“Owner(s) of Flctitloustame if-individual(s):* {Use an:attachment If n sary): — e e e i i
1 L ) _ e - 2. o opegtaes
Last . First M.l - Last ’ First ML
Address Address -
! "
City State Zip Code City State Zip Code
ss# - - (optional) , Ss# - .- __(optional)
B. Owner(s) of Fictitious Name If other than individuals(s): (Use attachment if necessary):
1. _A.R.L. Networks, Inc. 2.
Entity Name . Entity Name
1770 Motor Parkway
Address Address
I$landia, NY  11788-5260 _
ciy ~ State Zip Code City State Zip Code
Florida Registration Number ¥96000001423 Florida Registration Number
FEI Number: __Ll.né%z..g&yf FEI Number:
[ClApplied for ot Applicable MApplied for [INot Applicable
Sectn3

L{wee)theundersigned,, being,the, sole(allthe}; party(ies). awning.interest.in.the_above. fi ictitious:name. .certify_ tha the information.indicated on this. this.farmis,

true and accurate. In accordance with Section 865.09, F.S., | (we) further certify that the fictitious name shown in Section 1 of this form has been =
advertised at least once in a newspaper as dafined in chapter 50, Fiorida Statutes, in the county where the applicant’s principal place of business is
. | (we) understand that the signature(s) below shall have the same legal effect as if made under oath. (At Least One Signalture Required)

e )

Date - Signature of Owner Date

Signéture
one Numbe/o W/-'J’ J’)— "P'-"‘""*' Phone Number:

| Sectiond4 ™
FOR CANCELLATION COMPLETE SECTION 4 ONLY:
FOR FICTITIOUS NAME OR OWNERSHIP CHANGE GOMPLETE SECTIONS 1 THROUGH 4

locat

{
| (we) the undersigned, hereby cance! the fictitious name

, which was registered on and was assigned registration number
~ Signature of Owner  Dale o Signature of Owner Date
Mark the applicable boxes [ JCertificate of Status - $10 [ICertified Copy - $30

Filing Fee: $50

W ss,
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P.B4

State of Delaware
Office of the Secretary of State eace 1

I, EDHBRD J. FREEL, SECRETARY OF STATE OF THE STATE OF
DELARARE, DO HEREBY cnnmzr; THE Ammncnxn IS A TRUE AND CORREGT
COPY OF THE CERTIFICATE or xucozponzmzou oF *ARC NETHORKS,
INC.”, PILED IN TEIS ozrrcn oN TRE r:rmzznms DAY QF JANUBRY,
A.D. 1997, AT 9 07 CLOCK 2. M.

(i o]

“Edward |, Fresl, Secretary of State

2705127 83100 AUTHENTICATION:  g59094
DATE:

981331905 08-25-t3a



STATE OF° CELAMARE
DIVISION OF CQRPCRATIONS

FLLED 09700 AM 01/18/1997
ATi013025 - 3205227

CERTIFICATE OF INCORFORATION
OF

ARCNETWORKS.INC,

THE UNDERSIGNED, in acder to fouw a cotporation for the purpases begeinaficr stated, under and
pursuans 1> the provizians of ths Geaeral Cozporation Law of Delaware, does hereby certify as Sallowa:

ARTICLE FIRST: The name of the Corporatian (the *Coxpacation™) is Aro Netwrks, Lnc.

ARTICLE SECOND: The address of the registered office of B Carporation in the Stae of
Dalaware is 1013 Centre Road, Wikningten, New Castle County, Delaware 19805, The pazme of the
Commﬂcn':mﬂmdumnmhﬁﬁmifmumm

ARTICLE THIRD: The purpese of the Corparution is 1o engags in any lowfid act or zetivity for '
which coxporotions msy be cvganized under tho Genstal Corparstion Law of Delsware,

ARTICLE FOURTH:

()  The total number of shares of capita] stock which this Carporalion is xuthorized tn jasue is
twenty-cze mithicn (21,000,000} shares, of which:

D 6,000,000 shaves shall be desipnated as Prefraved Stock, and ghall have 3 par value
of 5.01 per shaye; and

()  15.000,000 shares shall be dexipnated as Cooumon Stock, and shall have a par valoe
of $.01 per sharg, . .

(b) TheBoard of Directors is expressly suthorized at auy tine, md from Gme W time, to provide

for ihe jssusnee of thares of Preferred Stock in one of more saries, with such voting powaes, full or limited,

* or withowt voting powess and with sach designations, preferances and relutive, participating, optional ar

other special rights, qualificttions, limitations of restrictions thereof, s ahal] be stuted and expressed in the

resolution o resolutjons providing far the jxnn thereaf adopted by the Board of Dircctors and as are not

stated aud expressed in this Certificate of Incarporation, or any amendment thercto, including (bire without
limiting tho generality of the foregoing) the following:

@)  the designation of 1uch series;

G)  thedividend rate of such e, the conditions and dates upon which such dividends
shall he payable, the preference or relation which such dividends shall bear © the dividendy payahle on any
ather class of clatses ot of ay other serics o7 capital stock, whethey such dividends shall bo comulative o
ooneumulative, and whether such dividends may be paid In shares of any class of seties of capital stoek or
other securitles of the Cozporation;



(i) whethertbo thares of such seies shall be yubject to rademprion by the Carporation,
a:‘tmifmdcmbjntlomhmmmﬁmm.pﬁwmnthwmunsmdcondiﬂomof.ﬂmh
fedemption;

~ Gv) the tenms nd maust of any wicking fund provided for the purchase or pedenplion
of the shares of such series; »

(v)  whether arnot the ahures of stich series shall be canvertible Into or exchangeable for
shares of any other ¢lass oc classes or sexies of expital stock or other secwrities of the Carparation, and, it
proviston be mads for enpversion or exchange, the imey, prices, rates, adfustment and other torms and
conditions af such cotiversian or exchbange;

(vi) the cxemt, if any, w which the holders of the shares of such sexies shall be eniitied
1o vole, as a olass ot otharwise, with respect to the cloctian of fhe directors or otherwise, and the sumber of
votes to which the kolder of each share of such sexjey shall be entitled;

(v} tbe restrictions, if any, on the ixsue or reissue of xoy additonal shares oy syies of
Prefarred Stock; aud . , :

(vii]) the rights of the holders of the shapes of such series upon the dissejutian of, ar upmm
the dismdiiniticn of assets of, the Corparation.

(&) No helder of any stock of the Cruparatinn af any class ar series pow or hereafier authorized,
shail, a3 such holder, bo epitled as of dight to purchase ar mbsqibe fir any shages of wock of the
Corporation of any ¢lass or any serivs now or hereafter authorized, ot apy securities conventible irdo or
exchangeable for aoy such shares, ar any warzas, options, rights or other instruments evidencing dghts to
subseibe fior, or purchase, any such shares, whether such shares, securities, Watrants, optiaus, tights or other
insruments by unissyad oy issued aod thereafter acquired by the Corporation.

ARTICLE FIFTH: The pame nd matling address of the incorporatar is Erie Leopold whase addresy
is 160 Broadway, Sulte 901, New Yark, New York 10033,

ARTICLE SIXTH: Election of directors need hot be by ballot unless the By-jaws of e Corporation
shall so provide,

ARTICLE SEVENTH: Elitinsficn of Certain Liabilav of Ditectors. A director of the Corparation
shall not ba personally liable to the Carporatica ar its stackbolders for mupetary damages thr breach of
fiduciary duty as a director, sxcept for Kabitity () fox any breach of the directngs duly of leyalty 10 t=
Corporatien o jts stockholders, () for acts er omissions Bot in-good faith or which invalve intentional
misconduct ar a knowiag vislation aflaw, (iif) under Seetion 174 of the Delaware General Corporation Exw,
or (iv) for any trangsction from which tha director dezived an inproper parsonal banafit,



ARTICLE EIGHTH:

- ® Rightto Indemnification Each persan who ws of iz made aparty or is threstenedt W be
made & party o of Is tnvolved in ay ectian, sult or proceeding, whether civil, criminzl, sdmninishative ar
investigative (boreinaficr, 8 “proceeding™), by reason of the frct that he oe she, or'a’pecson of whom ho or
she is the legal representutive, is & Was 8 directar ov officet of the Caspamation or i3 of was scyving ot the
reqoest of the Corporaticn as 3 direcion, officer, employcs o agent of another totporation or of a
pannerdiip, joing venture, tust o athar eaterprice, Including servics with sespect tn emplayes benefit plans,
whether the beais of such procoeding is alleged setion in mn official cxpacity ag & directzr, oficer, employes
or ageat of in xay other cspacity whils serving as a directar, offices, employea or ageat, ahall be iIndetymified
and held harless by the Caporsion w the fullsn extznt ambodzed by the Delaware Genszal Caporation
Law, a5 the same ex{sts o muy hereatior be amended (bat, in the case of sy nich amenpdmens, anly to G
excient thal soch amendmen) permits the Corparation to provids broader indemnifications rights than sald lew
pezmittad the Corporation o provide prior to such amendmest), ageing all egxnse, lishility and loss
(including stmeys’ fees, Judgmenty, fines, ERISA exchis taxes of peoalties and amounts paid ot b bo paid
in sertiement) reasonably inconed or suffered by such person i coomection therewith and such
indemniflcation shall continua as to & persan who has ceasad to bs a dirccior, officer, employes or agent and
shall fnure to the benafit af his or her beirs, sxecutors and sdminisatorns; provided, howoves, that, except
a3 provided [ Paragtaph (b) of this Article EIGHTH, the Corpotation aball indmunify any such person
secking indrmnitication in coonection with a procesding (or pat theyeaf) initiated by such pezson enly i
such praceeding (or part thereaf) way autharizad by the Board of Directors of the Carporatian. The rigia
1o fudemnification eonfirred in this Artlcle EIGHTH shall ba a cogtract right and shall include tha right w
be paid by the Corporation the expenses incured in defeading sny such procesding in sdvance of its final
dispositien; provided, however, that, if the Delaware General Corporation Law requires, the payment of such
expenses inoumred by & disectr or officer in bis or her capacity as w divector of afficar (and not in auy othez
capasity in which asvice was ot is rendered by such persag while a direcior or efficcr, insluding, without
Limitatlon, service w an employee begefit plan) in advance of ths final disposiion of a proceeding, shall be
made oply tpan delivery to the Cogporation of g undetaking, by or on behalf of sich director or offices,
to repay all amonnts so advanced If it shall ulimately be determinid (st ach dirsetor or officer i3 pot
cntitlod iy be indempified under this Article EIGHTH ar otharwise, The Corparatfon may, by action afits
Board of Direciors, provide indemuification t0 employocs and sgents of the Corporation with the same scope
and effect as the foregoing indepontfication af directors and officera.

(&) Right of Cluitrast to Bring Sitie. 1fa claim noder Puoagraph () of this Article EXGATH
is not paid in ful] by the Carparation within thirty (30) days aflez a writhen elaim has been recaved by the
Carparation, the clsimant risy arany time thereafter Ering suit against the Carporazion ta tecover the unpaid
amount of the cleim, aud, If successfal in whole or in part, tha claiment shall be cotitled to be paid alsa the
axpenss of prosecuting such claim. B shall be a defensa to any yuch sction (other thin an atton brought 1o
enforce a claim for expensss incurred in defending any proceeding in advance of its final dispesition whem
the required underraling, if any i4 required, has beon tendered 10 the Corporation) Yiat the claimant has not
metthe staudards of corduct whick maks it parmissible under the Delswars Geacral Corporation Law far
the Carporation 1o Indomnify the claitnant for the amougt claimed, bin the turden of proving such defense
shell b= on tha Corperaticn. Neithex tha faiture ¢f the Carparation (lnchiding its Baard of Directory,
independent legal counsel or stockholders) 1o have made a deteumination prior to the comimencement of such
acrion that indemnification of the claimanr is propet in the ciraumstmaes because he or the hay tnet the
applizable standard of conduct set farth in the Dalsware Gencral Corporation Law, nop as ectual
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determingion by the Comperation (including ity Boapd of Directdy, independent legal counsel oc
sockholders) thae the cfelmant bas nof met such spelisghla rrandend of condugt, shull be 1 defense to the
mnwm:mh&&@mhmm&@%%wm

() Npn-Exclugivity of Rights. Tha sight to indemmification agd the payzset of axpensen
ineurred in defeading & procceding in advace of ity fiml disposition conferred in this Artele EJGHTH shall -
ot be exclustve af any other right whith wy persan may bave or berexfizr scquire endar any stanute,
provition of tha Certificare of Incarparatian, by-law, sgreemant, vote of stockholders or disintarestad
directors or otherwise. .

(D Inspgncs. The Carporetion muy malatain fnsuysnce, at ity expensa, o protect Itiedfand
any dizactar, pfficay, employes or agent of the Corpocation or mother corparation, partnccaip, joint ventaom,
Quse gr other enferpise agrinst auy such expense, Habillty ot logs, whethsy oo net the would
have the pawer 10 indemnify cich persoa sgalnst nwch expatse, lishitity or joss undey the Delaware General
Cavporation Lgw.

ARTICLE NINTH: Any action requined 1 be tzkea &2 tny anetil o special mecting of ptockholders
af the Cacperatinn, or any scion which may bo tadken at any anatal or spesial meeting of such sockhbolders,
may be taken without 3 tmeetice. Withowt prior natics snd withour a vote if w canseat in wasting, setting fath
the action so taken, shafl bo signed by the holders of ontytending stock having uot Itss than the mininram
umber of votes that would bx ascessary to sunhorize o ke rach action at # mecting at which ull stuxey
entiticd 1o vots thereon were preseni snd voted, Nothing in this Article NINTH shall bo constied i any
ranney ad a Waiver or limitstion of the provisions of auy By-law ar stoeXhalders agreemens which pequires
the spproval of the bolders of all of the issed and sumtandiag shares af Camman Siock oc the approval of
the holders of a specified pesceatage ef theiznucd and txtstapding shares of Cormmen Swek which is grener
th2g & majority in order for the Conporavion to take specified action.

ARTICLE TENTH: In fixtherance and pot in limitarion of the powers confizred upan the Bowed of
Diiectors by Iaw, the Boxrd of Directors shall have power to make, sdopk, alver, 2mend of repest fiom time
to tJme By-laws of the Corporalon, subject to the right of e atoekhaldeey cotitled 19 vute with yespect
thereta to alter and repeal Hy-laws mads by the Boxrd of Diroctars and subject. tu the provisions of sy
Byslaw or stackioider agrcemernt imiting the right of the Board of Diresiors 10 make camain madifenions

1o tha By-jaws,

IN WITNESS WHERECF, | have executad this Coertificate of Incorporation this 45 % duy of
Japuary, 1997, and DO HEREBY CERTIFY under pecaltiey of pesfury that the Sects siated i this Certilicate

of Tneorpezatico e trie,

Eric Leopald, Solc Incorposator

el



State of New York }”'_
Department of State

I hereby certify that the annexed copy has been compared with the original document In the custody of the
Secretary of State and that the same Is o frue copy of suid original.

Witness my hand and seal of the Department of State on AUG 2 8 1998

F NEy °.
o W s

-®

A Special Deputy Secretary of State

DOS-1265 (5/96)

LT Yy LA
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The First State

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE RESTATED CERTIFICATE OF "INFOHIGHWAY COMMUNICATIONS
CORPORATION", FILED IN THIS OFFICE ON THE EIGHTEENTH DAY OF
MARCH, A.D. 2004, AT 6:52 O'CLOCK P.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DEEDS.

Farnit sdomitee P oo
Harriet Smith Windsor, Secretary of State

AUTHENTICATION: 3000281
DATE: 03-19-04

2692398 8100

040203843
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TIUIRD RESTATED CERTIFICATE OF INCORPORATION
OF
INFOINIGHWAY COMMUNICATIONS CORPORATION

* T = w

‘ Adopted in accordance with the provisions
of §242 und 5243 of the Gencral Corporaiion Law
of the Siate of Delaware
*

" 4 e

The undersigned, on behalf of Infohighway Communication Corporalion, a corporation
duly organized and existing under and by virtuc of the General Corporation Law of the State of
Delaware (the "Corparation”), DOES HEREBY CERTIFY as (oHows:

FIRST: The Corporation filed its original Certificate of [ncorporation with the
Delaware Secretary of State on December 9, 1996 (the "Original Certificate”) under the name of
Gewinl I, Inc,

SECOND:  The Board of Dircctors of the Corporatien duly adopted resolutions in
accordance with §242 and §245 of the General Corporation Law of the State of Delaware
authorizing the Corporation to amend, integratc and restatc the Restated Certificate of
Incorporation in its entiroty to rcud as sct forth in Exfubir A attached herclo and made 4 part
hercof {the "I'hird Restated Certificate).

THIRD: In accordance with §228, §242 and §245 of the General Corporation Law
of the State of Delaware, the Third Restated Certificate was duly approved and adopted pursuant
o a written consent signed by the holders of at least a majority of the issucd and outstanding
shares of capital stock entitled to vole as a class, whether to not entitled to vote thercon, of the
Corporation.  Written notice has been given to the stockholders wha have not consented in
writing.

State of Delaware
Secretary of State
Division of Corporaticas

v

Delivered 06:52 PM 03/18/2004

FILED 06:52 PM 03/18/2004

SRV 040203843 ~ 2692398 FILE
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IN WITNESS WHEREOF, the undersigned on behalf of the Corporation for the purpose
of amending and restating the Restated Certificate of Incorporation of the Corporation pursuant
to the General Corporation Law of the State of Delaware, under penalties of perjury dacs hereby
declare and certify that this is the act and deed of the Corporation and the facts stated herein arc
true, and accordingly has hereunto signed this Thlrd Restated Certificate of Incorporation this

18" day of March, 2003,

Information Highway Corporation,
a Delaware corporation

By:  /s/Joseph Gregori
Name: Joseph Gregori
Title: Cluef Executive Officer
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EXHIBIT A

THIRD RESTATED CERTIFICATE OF INCORPORATION
 OF
INFOHIGHWAY COMMUNICATIONS CORPORATION

ARTICLE ONE
‘The name ot the Corporation is InfoHighway Communications Corporation.

ARTICLE TWO

The address of the Corporation’s registered office in the State of Delaware is
2711 Centreville Road, Wilmington, Delaware 19808, in the county of New Castle. The name of
its registered agent at such address is Corporation Service Company.

ARTICLE THREE

‘The nature of the business or purposes 10 be conducted or promoted is to engage
in any lowful act or activity for which corporations may be organized under the General
Corporation Law of the State of Delaware,

ARTICLE FOUR

Part A. Authorized Capital Stock.

The total number of shares of stock which the Corporation has autherity to issue

is 40,250,000, consisting of:

(A) 170,000 shares of Class A Preferred Stock, par value $0.001 per share (the
“Class A Preferred™);

(B) 30,000 shares of Class B Preferred Stock, par value $0.001 per share (the
“Class B Preferred™),

(C) 50,000 shares of Class C Preferred Stock, par value $0.00! per share (the
“Class C Preferred™); and

(D) 40,000,000 shares of Class A Common Stock, par value $0.00! per share
(the “Class A Common”).

The Class A Preferred, Class B Preferred and Class C Preferred are hercafier
collectively referred to as the “Preferred Stock.”

TAD and Sepiugy) Locat SeningsiTempocary frocama FilaX onten (ENCLEFC FINN coThirdReuntadChaner lled DOC
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Part B. Powers, Preferences and Special Rights of the Preferred Stock.

Section (. Serjes Issuance of Shares of Class C Preferred.

_ ‘The Class C Preferted may be issued from time to time in one or more series
designaled as Series C-1, C-2, C-3, efe. (each, a “Class C Series”). Each Class C Series shall
have the same rights. preferences and privileges and qualifications as the other Class C Series;
provided that the Board of Directors of the Corporation is hereby authorized to (a) determine the
conversion price of each Class C Series, (b) determine any limitations (including Limitation on
duration) on the conversion rights of cach Class C Series, (¢) determine the per share Liquidation
Value of each Class C Senies (for purposes of what such Share is eligible to rcceive in a
liquidation of the Corporation), (d) determine the redemption rights, including the amount each
share of a Class C Scrics is cntitled to receive upon redemption, of such Class C Series (e)
determine the number of authotized sharcs constituting each Class C Series and the designation
thereof, (f) deterrmine the dividend rights of each Class C Series, (g) determine the issuance date
of shares of each Class C Series (for purposes of the calculatior of dividends thereon), and (h)
increase or decrease (but not below the number of Shares of such Class C Setics then
outstanding) the number of sharcs of any Class C Senes subsequent to the issue of shares of such
Class C Sernes. In the event that the number of shares of any Class C Series is so decrcased, the
shares constituting such reduction shall resume the status which such shares had prior to the
adoptiun of the resolutions originally fixing the number of shares of such Class C Sertes. With
respect to a Class C Series, the per share conversion price thereof, any limitations {including
limitation on duration) on the conversion nights of such Class C Series, the per share Liquidation
Value thereof, the redemption rights, including the amount each share of a Class C Sertes is
entitled to reccive upon redemption, of such Class C Series, the number of authorized shares
thereof, the dividend rights thereof, and the initial issuance date of such series (for pusposes of
the calculation of dividends thercon) shall be specified in a Class C Certificate of Designation.

Section 2. Dividends.

2A.  General Oblipation. When and as declared by the Corporation’s Board of
Directors and to the extent permitted under the General Corporation Law of Delaware, the
Corporation shall pay preferential dividends to the holders of the Preferred Stock (except for any
Class C Scries that does not have dividend rights) as provided in this Section 2. Dividends on
each share of Preferred Stock (each, a “Share) shal! accrue (except for any Class C Series that
does not have dividend rights) on a daily basis at the Dividend Rate (as defined below) of the
Liquidation Value theteof plus al! accumulated and unpaid dividends thereon from and including
the date of issuance of such Share to and including the first to occur of (i) the date on which the
Liquidation Value of such Share plus all accrued und unpaid dividends thereon is paid to the
holder thereof in connection with the tiquidation of the Corporation, (ii) the date on which the
applicablc amount payable with respect to such Share in a redemption is fully paid in connection
with such a redemption, (iii) the date on which such share is converted into Common Stock or
(iv) the date on which such share is otherwise acquired by the Corporation. Such dividends shall
accrue whether or not they have been declared and whether or not there are profits, surplus or
other funds of the Corporation legally available for the payment of dividends. The date on which
the Corporation initially issues any Share (or, in the case of (i) any Class C Sencs, the date
specified as the date of issuance in the corresponding Class C Certificate of Designation and (i)

-2.
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any Share of Class A Preferred issued upon the exercise of a preferred stnck option award issued
pursuant to the Company’s 2004 Senior Management Preferred Stock Option Plan, September 6,
2000) shall be deemed to be its “date of issuance™ tegardless of the number of times transfer of
such Share is made on the stock records maintained by or for the Corporation and regardless of
the number of certificates which may be issued to evidence such Share. The “Dividend Rate"
means, for the Class A Preferred and Class B Preferred, a rate of 8.0% per annum, and for each
series of Class C Preferred, such rate as set forth in corrésponding Class C Certificate of
Designation.

2B.  Dividend Reference Dates. To the extent not paid on March 31, June 30,
September 30 and December 31 of cach year, beginning September 30, 2000 (the “Dividend
Refercnce Dates™). all dividends which have accrued on each Share outstanding during the
three-month period (or other period in the casc of the initial Dividend Reference Date) ending
upon each such Dividend Reference Date shall be accumulated and shall remain accumulated
dividends with respect tn such Share untt! paid to the holder thereof.

2C.  Distmbution of Partial Dividend Payments. Except as otherwise provided
herein, if at any time the Corporation pays less than the total amount of dividends then accrued
with respect 10 the Preferted Stock. such payment shall be distributed pro rata among the holders
thereof based upon the aggregate accrued but unpaid dividends on the Shares held by each such
holder.

Section 3. Ligquidation.

(i) Upon any liquidation, dissolution or winding up of the Corparation
(whether voluntary or involuntary), each holder of Preferred Stock shall be entitled to be paid,
before any distribution or payment is made upon any Junior Securities, an amount in cash equal
to the aggregate Liquidation Value of all shares of Preferred Stock held by such holder (plus ali
accrued and unpaid dividends thereon), and the holders of Preferred Stock shall not be entitled to
any further payment with respect thereto.

(i) If, upon any such liquidation, dissolution or winding up of the Corporation
(whether voluntary or involuntary), the Corporation’s assets o be distributed among the holders
of the Preferred Stock are insufficient to penmit payment 1o such holders of the aggregate amount
which they are entitled to be paid under this Section 3 with respect to such Preferred Stock, then
the entire assets available to be distributed 1o the Corporation’s stockholders shall be distributed
pro rata among $och holders of Preferred Stock based upon the aggregate Liquidation Value of
the Preferred Stock (plus accrued and unpaid dividends thereon) held by each such holder. Not
less than GO days prior to the payment date stated therein, the Corporation shall mail written
notice of any such liquidation, dissolution or winding up 1o each record holder of Preferred
Stock, seiting forth i reasonable detail the amount of proceeds to be paid with respect to each
Share and each share of Common Stock in connection with such liquidation, dissolution or
winding up.

Scctiond.  Priority of Preferred Stock on Dividends and Redemptions, So
long as any Preferred Stock remains outstanding, without the prior written consent of the holder
(or holders) of a majority of the then outstanding shares of Preferred Stock voting together as a

-3
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single class, the Corporation shall not, nor shall it permit any Subsidiary to, redeem, purchase or
otherwise acquire dircctly or indirectly any Junior Securitics, nor shall the Corporation directly
or indirectly pay or dcclare any dividend or make any distribution upon any Junior Securities;
provided that the Corporation may repurchase shares of Common Stock from present or former
employecs of the Corporation or its Subsidiaries in accordance with the provisions of the Senior
Management Agreements, ‘

Section §. Redemptions.

3A.  Optional Redemption by the Corporation.

(1)  The Corporation may at any time and from time to time redeem all or any
portion of the Shares of Class A Preferred then outstanding. Upon any such redempion, the
Corporation shall pay a price per Sharc equal to the Liquidation Value thercof plus all acerued
and unpaid dividends thereon.

(i)  The Corporation may at any time and from time to time redeem all or any
portion of the Shares of any Class C Series then outstanding upon thirty days prior notice (or
such other period as may be specified in the corresponding Class C Certificate of Designation) ta
the holders of such Class C Senes. Upon any such redemption by the Corporation of Shares of a
Class C Serics, unless otherwisc provided in the corresponding Class C Cenificate of
Designation, the Corporation shall pay a price per Share for such Class C Series equal to the
Liquidation Value thercof plus all accrued and unpaid dividends thereon. In connection
therewith, the holder {or holders) of such Class C Series may, unless otherwise limited by the
applicable Class C Certificate of Dcsignation, efect that all, but not less than all, of such Shares
be converted into Common Stock pursuant to Section 6C hereof by delivering notice of such
cleclion to the Corporation prior to the Redemption Date specified in the Corporation’s notice of
redemption, provided that such election shall only be effective if actually received by the
Corporation prior to the Redemption Date.

5B.  Redemption in connection with a Public Offering. In connection with a
Public Offering, the Corporation shall, at the request (by written notice given to the Sccretary of

the Corporation with a copy thereof to the President) of the holder (or holders) of a majority of
the Class A Preferred (which redemption request shall be deemed wurevocable upon
consummation of such Public Offering) apply the net cash procceds from such Public Offering
remaining after deduction of 2ll discounts, underwriters” commissions and other reasonable
expenses to redeem all (or such lesser portion as requested by the holder (or holders) of a
majerity of the Class A Preferred) of the Shares of the Class A Preferred at a price per Share
cqual to the Liquidation Vaive thereof plus accrued and unpaid dividends thereon. Such
redemption shall take place on a date fixed by the Corporation, which date shall be not more than
five days after the Corporation’s receipt of such proceeds.

5C.  Optional Redemption by Holders of Class C Preferred.

(1)  1f so provided in the corresponding Class C Certificate of Designation
(and only 1o the extent so provided), to the extent assets of the Corporation are available, the
Corporation shall, at the request {by written notice given to the Secretary of the Corporation at

4.
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least sixty days (or such other period as may be specified in the comesponding Class C
Certificate of Designation) prior to the requested effective time of such redemption) of a holder
(subject to any restrictions and limitations thereon as may specificd in the corresponding Class C
Certificate of Designation) of then outstanding shares of such Class C Series, redecm all (or, if so
provided in the Class C Certificate of Designation, such lesser portion as requested by such
holder) of such holder's Shares of such Class C Series at a price per Share specified in the Class
C Certificate of Designation corresponding to such Class C Series.

(i)  Any request for redemption pursuant to this Section SC shall be null and
void (and deemed withdrawn) upon the timely delivery of a request for redemption of Shares of
Class A Preferred and Class C Preferred pursuant to Section 5J prior 1o the Redemption Date
established for such Shares of Class C Prefetred under this Section 5C; provided that if a request
for redemption of Shares of Class A Preferred and Class C Preferred pursuant to Section SI is
rescinded, any request for redemption pursuant to this Section SC that was nullificd and voided
by such rescinded request for redemption of Shares of Class A Preferred and Class C Preferred
pursuant to Section 5J shall be automatically retnstated.

S1).  Redemption Payments and Application of Available Funds.

(1) For each Share which is to be redeemed hereunder, the Corporation shall
be obligated on the Redemption Datc to pay to the holder thereof (upon surrender by such holder
at the Corporation’s principal office of the certificate representing such Share) the amount
specificd in the relevant redemption section of this Section 5 (and, to the extent applicable, the
comresponding Class C Centificate of Designation) in immediately available funds (each, a
“Redemption Amount”).If the funds of the Corporation legally available for any redemption of
Shares pursuant to Section SA are insufficient to redecm the total number of such Shares to be
redeerned pursuant to Section SA on the applicable Redemption Date, such redemption pursuant
to Secijon 5A shall be made pro rata among the holders of the Shares of Preferred Stock to be
redeemed based upon the aggregate Liquidation Value of such Shares of Preferred Stock held by
each such holder plus all accrued and unpaid dividends thereon.

(i1) If the net cash proceeds from a Public Offering remaining after deduction
of all discounts, underwriters' commissions and other reasonable expenses are insufficient to
redeem the total numbes of Shares of Class A Preferred to be redeemed pursuant to Section 5B,
such net cash proceeds shall be used 10 redeem the maximum number of Shares of Class A
Preferred pro rata among the holders of Shares of Class A Preferred based on the aggregate
Liquidation Value of such Shares of Class A Preferred Stock held by each such holder plus ail
accrued and unpaid dividends thereon.

(i} If the funds of the Corporation legally available for any redemption of
Shares pursuant te Section 5C are insufficient to redeem the total number of such Shares to be
redeemcd pursuant to Section 5C on the applicable Redemption Date, such redemption pursuant
to Scction 3C shall be made pro rata among the holders of the Shares of each series of Class C
Preferred Stock to be redeemed based upon the aggregate Liquidation Value of such Shares of
such scries of Class C Preferred Stock held by each such holder plus all accrued and unpaid
dividends thereon.

.5
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(iv)  In connection with simultaneous (or overlapping) elections for redemption
(e.g.. demands for redemption of Shares pursuant to Section SB and 3C), if the funds of the
Corporation legally available for the redemption of such Shares are insufficient to redcem the
total number of such Shares to be redecemed pursuant to this Section 5 on the applicable
Redemption Date, such redemptions shall be made pro rata among the holders of the Shares of
Preferred Stock to be redeemed based upon the aggregate Liquidation Value of such Shares of
Preferred Stock held by cach such holder plus alt accrued and unpaid dividends thereon.

SE.  Notice of Redemption. Except as otherwise provided herein or, in the case
of a Class C Series, hercin or in the corresponding Certificate of Designation, the Corporation
shall mail written notice of cach redemption of any shares of Preferrcd Stock to each record
holder of the class of Preferred Stock being redeemed not more than 45 nor less than 15 days
prior to the date on which such redemption is to bec made and also, in the case of any redemption
of Shares of Class C Preferred, all holders of Class A Preferred. In case fewer than the total
number of Shares represenied by any certificate are redeemed, a new certificate representing the
number of unredeemed Shares shall be issued to the holder thereof without cost to such holder
within five business days after surrender of the certificate representing the redeemed Shares.

5F.  Detcrmination of Pro Rata Participation. Except as otherwise provided
herein or in an applicable Certificate of Designation, in connection with the redemption of a
particular class or series of a class of Preferred Stock hercunder, the number of Shares of such
class or series of Preferred Stock to be redeemed from cach holder thereof in redemptions
hereunder shall be the number of Shares determined by paultiplying (x) the total number of
Shares of such class (or series) of Preferred Stock to be redecmed by (y) a fraction, the
numerator of which shall be the aggrepate Liquidation Value of Shares of such class (or series)
of Preferred Stock then held by such holder (plus accrucd and unpaid dividends thereon) and the
denominator of which shall be the aggregate Liquidation Value of Sharcs of such class (or series)
of Preferred Stock then outstanding (plus accrued and unpaid dividends thereon). Except as
otherwisc cxplicitly provided hercin, in the case of a redemption of a specific serics of a class of
Preferred Stock (as opposed to a redemption of the entire class), any holdings of other series of
such class of Preferred Stock shall be disregarded for purposes of calculating the participation
rights of the holders of the series of such class of Preferred Stock being redeemed hereunder.

5G. Dividends After Redemption Date. No Share shall be entitled to any
dividends accruing after the date on which the Redemption Amount is paid to the holder of such
Share. On such date, all rights of the holder of such Share shall cease, and such Share shall no
longer be deemed to be issued and outstanding.

SH. Redeemed or Otherwise Acquired Shares. Any Shares which are
redeemed or otherwise acquired by the Corporation shall be canceled and retired 1o authorized
but unissued shares and shall not be reissned, sold or transferred.

5. Other Redemptions or Acquisitions. The Corporation shali not, nor shall
it permit any Subsidiary to, redeem or otherwise acquire any Shares of Preferrcd Stock, except as

expressly authurized herein,
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5J.  Special Redemptions.

(i If a Change in Ownership has occurred or the Corporation obtains
knowledge that a Change in Ownership is proposed to occur, the Corporation shall give prompt
written notice of such Change in Ownership describing in reasonable detail the material terms
and date of consummation thereof to each holder of Preferred Stock, but in any event such notice
shall not be given later than five days after the occurrence of such Change in Ownership, and the
Corporation shall give each holder of Preferred Stock prompt written natice of any material
change in the terms or timing of such transaction.

(ii)  Upon receipt of notice of a Change in Ownership (ot proposed Changed in
Ownership), the holder (or holders) of a majority of the Class A Preferred then outstanding may
require the Corporation to redeem all (or such lesser portion of the Class A Preferred and Class C
Preferred taken together as a single class as requested by the holder (or holders) of a majority of
the Class A Preferred then outstanding) of the Class A Prclerred and Class C Preferred at a price
per Share equal to the Liquidation Value of such Share, plus all acerued and unpaid dividends
thereon, by giving written notice to the Corporation of such election prior to the later of (a) 2!
days after receipt of the Corporation’s notice of a Change in Control (or proposed Change in
Control) and (b) five days prior to the consummation of the Change in Ownership. The
Corporation shall give prompt written notice of any such election to all other holders of Class A
Preferred and Class C Preferred within five days after the receipt thereof, and cach such holder
shall be obligated to tender for redemption a nimber of Shares of Class A Preferred and Class C
Preferred owned by such holder equal to such holder’s pro rata share of the total number of Class
A Preferred and Class C Preferred being redeemed pursuant to this Section 3], such redemption
to be effective upon the occurrence of the Change in Ownership and dividends shall stop
accruing on such Shares of Class A Preferred and Class C Preferred as of the effectiveness of
such redemption (regardless of whether or not such Shares are tendered). In conpection
therewith, the holder (or holders) of a majority of a Class C Series may, unless otherwise Jimited
by the applicable Class C Certificate of Designation, elect that all, but not less than all, of such
Shares of such Class C Serics be converted into Common Stock pursuant to Section 6C hereof by
dclivering notice of such clection to the Corporation prior w the applicable Redemption Date,
provided that such election shall only be effective if actually received by the Corporatian prior to
the Redemption Dafe. If any proposed Change in Ownership does not occur, the request for
redemption in connection therewith shall be automatically rescinded, or if therc has been a
material change in the terms or the timing of the transaction, the holder (or holders) of a majority
of the Class A Preferred may rescind the request for redemption of Class A Preferred and Class
C Prcferred by delivering written notice thereof to the Corporation prior to the consummation of
the transaction. '

(i)  If a Fundamental Change is proposed 1o occur, the Corporation shall give
written notice of such Fundamental Change describing in reasonable detail the material terms
and date of consummation thereof to each holder of Preferrcd Stock not more than 45 days nor
less than 20 days prior to the consummation of such Fundamental Change, and the Corporation
shall give each holder of Preferred Stack prompt written notice of any material change in the
terms or timing of such transaction.
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(ivy  Upon receipt of a notice of a Fundamental Change, the holder (or holders)
of a majority of the Class A Preferred then outstanding may require the Corporation to redeem
all (or such lesser portion ol the Class A Preferred and Class C Preferred taken together as a
single class as requested by the holder (or holders) of a majority of the Class A Preferred then
outstanding) of the Class A Preferred and Class C Preferred at a price per Share equal to the
Liquidation Value of such Share, plus all accrued and unpaid dividends thereon, by giving
written notice to the Corporation of such election prior to the later of (a) ten days prior to the
consummation of the Fundamental Change or (b) ten days after receipt of notice of a
Fundamental Change from the Corporation. The Corporation shall give prompt written notice of
such election to all other holders of Class A Preferred and Class C Preferred (but in any event
within five days prior to the consummation of the Fundamental Change), and cach such holder
shall be obligated to tender for redemption a number of Shares of Class A Preferred and Class C
Preferred owned by such holder equal to their pro rata share of the total number of Class A
Preferred and Class C Preferred being redeemed pursuant to this Section 5J. Tn connection
therewith, the holder (or holders) of a majority of a Class C Scries may, unless otherwise limited
by the applicable Class C Certificate of Designation, clect that all, but not less than all, of such
Shares of such Class C Series be converted into Common Stock pursuant to Section 6C hereof by
delivering notice of such election to the Corporation prior to the applicable Redemption Date,
provided that such election shall only be effective if actually reccived by the Corporation prior to
the Redemption Date. If any proposed Fundamental Change does not occur, the request for
redemption in connection therewith shall be automatically rescinded, or if there has been a
material change in the terms or the timing of the transaction, any holder (or holders) of a
majority of Class A Preferred may rescind the request for rcdemption of Class A Preferred and
Class C Preferred by delivering written notice thereof to the Corporation prior to the
consummation of the transactior.

(v)  The rights of the holders of each Class C Series are subject to any
additional obligations or restrictions thereon, if any, that are set forth in the corresponding Class
C Certificate of Designation.

(vi)  If the funds of the Corporation legally available for redemption of Shares
of Class A Preferred and Class C Preferred pursuant to this Section 3J are insufficient to redeem
e tolal nwuber of shares of Class A Preferred and Class C Preferred to be redeemed on the
Redemption Date, those funds of the Corporation which are legally available shall be used to
redeem the maximum possible number of shares of Class A Preferred and Class C Preferred pro
rata among the holders of Shares of Class A Preferred and Class C Preferred to be redeemed
(after giving effect to any conversion of Shares of Class C Preferred into Common Stock) based
upon the aggrcgate Liquidation Value of such shares of Preferred Stock held by such holders,
plus all accrued and unpaid dividends thereon, and the holders of such Shares shall not be
cntitled 10 any fusther payment with respect to the Shares for which redemption was requested
pursuant to this Section 5J,
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Section 6. Conversion of Preferred Stock.

6A. Automatic Conversion at the Option of the Corporatiui.

() In connection with a Public Offering, to the extent not otherwise requested
to be redeemed pursuant to-a tredemption request pursuant to Section SB (which redemption
request shall be deemed irrevocable upon consummation of such Public Offering) or converted
pursuant to Section 6B below, any Shares of Class A Preferred and Class B Preferred (including
any fractional Shares) then issucd and outstanding shall automatically be converted into such
number of shares of Class A Common equal 1o (x) the Liquidation Value of such Shares of Class
A Preferred and/or Class B Preferred being converted, plus all accrued and unpaid dividends
thereon, divided by (y) the pnice per share of Class A Common in such Public Offering. Any
such conversion pursuant to this Section 6A(i) shall be subject to and cffective upon the
consummation of such Public Offering.

(i)  Inconnection with a Public Offering, to the extent not otherwise redecmed
pursuant to Seclion 5C or converted pursuant to Section 6C, any Shares of any Class C Series
(including any fractional Shares) then issued and outstanding shall automatically be convered
into such number of shares of Class A Common equal to (x) the Liquidation Value of such
Shares of Class C Series being converted divided by (y) the conversion price per share of such
Class C Senes as specitied in the corresponding Class C Certificate of Designation. Any such
conversion pursuant to this Section 6A(ii) shall be subject to and effective upon the
consummation of such Public Offering. In connection therewith, to the extent specifically
permitted by Section SC hercof and by the applicable Certificate of Designation (and subject to
any restrictions and limitations on redemption set forth therein), a holder (or holders) of Shares
of such Class C Series may elcct that all, but not less than all, of such Shares held by such holder
be redeerned pursuant to Section 3C hercof by delivering notice of such election to the
Corporation no later than 5 business days prior to expected conversion date specified in the
Corporation’s notice of conversion; provided that such election shall only be effective if actually
received by the Corporation at Icast 5 business days prior to expected conversion date specificd
in the Caorporation’s notice of conversion.

6B.  Conversion _at the Request of a Stockholder in Connection with Public
Offering. In connection with and effective upon the declaration by the United States Secunties
and LBxchange Commission of the effectiveness of a registration statement for the Company’s
common stock, any holder of Class A Preferred may convert all or any portion of such Preferred
Stock (including any fraction of a Share) held by such holder into such number of shares uf Class
A Common equal to (x) the aggregate Liquidation Value of such Shares being converted plus all
accrued and unpaid dividends thereon divided by () the price per share of Ciass A Common in
such Public Offering. Any such conversion pursuant to this Section 6B shall be subject to and
effective upon the declaration by the U.S. Securities and Exchange Commission of the
cffectiveness of a registration statement for the Company’s common stock that provides for the
registration of at least the number of shares of Class A Common into which such Shares are
being converted.

6C.  Conversion of Shares of a Class C Series. To the extent not otherwise
limited by the Class C Certificate of Designation corresponding to such Class C Series, any

-9.
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holder of Shares of a Class C Series may convert all (but not less than all) of such Class C Series
(including any fraction of a Share) held by such holder into such aumber of shares of Class A
Common equal to (x) the aggregate Liquidation Value of such Shares being converted divided by
() the applicable convession price for such Class C Series as specified in the corresponding
Class C Certificate of Designation.

6D.  Cooversion Procedures: For each Share of Preferred Stock which is to be
converted into shares of Class A Common hereunder, the Corporation shall be obligated to
deliver 10 any holder of Preferred Stock being converted pursuant to this Section 6, a certificate
representing such number of duly authorized, fully paid and non-assessable shares of Class A
Common Lhc number of shares issuable upon conversion of such Share of Preferred Stock as set
forth in Sections 6A, 6B and 6C above. If any fractional interest in a share of Class A Common
would, except for the provisions of this subsection, be delivered upon any conversion of
Preferred Stock, the Corporation, in lieu of delivering the fractional share therefor, shall pay an
amount to the holder thereof equal to the applicable conversion price thereof multiplied by the
fractional interest the holder would otherwise be entitled to as of the date of conversion. Each
conversion of a Share shall be deemed to have been effected as of the close of business on (i) the
closing date of such Public Offering in the case of a conversion in connection with a Public
Offering in the case of a conversion pursuant 1o Section 6A or (ii) the date of issuance of the
Common Stock in the case of a conversion pursuant to Section 6B or 6C above. At such time as
such conversion has been effected, the rights of the holder of such Preferred Stock as a holder of
such Preferred Stock shall cease and the Person or Persons in whose name or names any
cestificate or certificates for shares of Class A Common are to be issued upon such conversion
shall be deemed to have become the holder or holders of record of the shares of Class A
Common represented thereby.

6E.  Notice of Conversion by Corporation. Except us otherwise provided
herein or, in the case of a Class C Series, herein or in the coresponding Cenificate of
Designation, the Corporation shall mail written notice of any proposed conversion pursuant to
Section 6A ot any Shares of Preferred Stock to each record holder of such Shares proposed to be
converted not more than 45 nor less than 15 days prios to the date on which such coaversion is
expected 1o be consuminated.

Section7.  Voting Rights. Except as otherwise provided herein and as
otherwise required by applicable law, no class of the Preferred Stock shall have any voting
rights; provided that each holder of Preferred Stock shall be entitied to notice of all stockholders
meetings ut the same time and in the same manner as notice is given 1o all stockholders entitled
to vote at such mectings.

Section 8. Repistration of Transfer. The Corporation shall keep at its
principal office a register for the registration of Preferred Stock. Upon the surrender of any
certificate representing Preferred Stock at such place, the Corporation shall, at the request of the
record holder of such certificate, execute and deliver (at the Corporation’s expense) a new
certificate or certificates in exchange therefor representing in the aggregate the number of Shares
and class of Preferred Stock represented by the surrendered certificate. Each such new
certificate shall be registered in such name and shall represent such number of Shares as is
requested by the holder of the surrendered certificate and shall be substantially identical in form
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to the surrendered certificate, and dividends shall accrue on the Preferred Siock represented by
such new certificatc from the date to which dividends have been fully paid on the Preferred
Stock represented by the surrendered certificate. '

Section 9. Replacement. Upon receipt of evidence reasonably satisfactory to
the Corporation (an affidavit of the registered holder shall be satisfactory) of the ownership and
the loss, theft, destruction or mutilation of any certificate evidencing Shares of Preferred Stock,
and in the case of any such loss, theft or destruction, upon receipt of indemnity reasonably
satisfactory to the Corporation (provided that if the holder is a financial institution or other
institutional investor its own agreement shall be satisfactory), or, in the case of any such
mutilation upon surrender of such certificate, the Corporation shall (at its expense) execute and
dcliver in liew of such certificate a new certificate of like kind representing the number and class
of Shares of Preferred Stock represented by such lost, stolen, destroyed or mutilated certificate
and dated the date of such lost, stolen, destroyed or mutilated certificate, and dividends shall
accrue on the Shares of Preferred Stock represented by such new centificate from the date to
which dividends have bcen fully paid on such lost, stolen, destroyed or mutilated certificate.

Section 10.  Definitions.

“Change in Ownership” means any sale, transfer or issuance or series of sales,
transfers and/or issuances of Common Stock by the Corporation or any holders thereof which
results in any Person or group of Persons (as the term “group™ is used under the Secunties
Exchange Act of 1934), other than GTCR Fund V11, L P., together with its affiliates, owning
more than 50% of the Common Stock outstanding at the time of such sale, transfer or issuance or
series of salcs, transfers and/or issuances.

“Class C Certificate of Designation” means, with respect to each Class C Series,
the certificate of designation filed with the Defawarc Secretary of State (as such centificate may
be amended from time to time pursuant hereto) setting forth for such series of Class C Preferred,
the conversion price thercof, any limitations (including limitation on duration) on the conversion
nghts of such Class C Series, the liquidation value thercof, the redemption rights, including the
amount each share of a Class C Series is entitled to receive upon redemption of such Class C
Series, the number of anthorized sharcs thereof, the dividend rights thercof, and the initial
issuance date of such series (for purposes of the calculation of dividends thereon).

“Common Stock™ means, collectively, the Corporation’s Common Stock and any
capital stock of any class of the Corporation hereafter authorized which is not limited 1o a fixed
sum or percentage of par or stated value in respect to the rights of the holders thereof to
participate in dividends or in the distribution of assets upon any liquidation, dissolution or
winding up of the Corporation.

“Fundamental Change” means (a) any sale or transfer of more than 50% of the
assets of the Corporation and its Subsidiaries on a consolidated basis (measured either by book
value in accordance with generally accepted accounting principles consistently applied or by fair
market value determined in the reasonable good faith judgment of the Corporation’s Board of
Directors) in any transaction or series of transactions (other than sales in the ordinary course of
business) and (b) uniess waived by the holders of a majority of the Preferred Stock voting
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together as a single class, any merger or consolidation to which the Corporation is a party, except
for a merger in which the Corporation is the surviving corporation, the terms of the Class A
Preferred are not changed and the Class A Preferred is not exchanged for cash, securities or other
property, and after giving effect to such merger, the holders of the Corporation’s outstanding
capital stock possessing a majority of the voting power under ordinary circwustances) to clect a
majority of the Corporation’s Board of Directors immediately prior to the merger shall continue
to own the Corporation’s outstanding capital stock possessing the voting power (under ordinary
circumstances) to clect a majority of the Corporation's Board of Directors.

“Junior Securities” means, with respect to the Preferred Stock, any other capital
stock or other equity securitics of the Corporation, except for the Class A Preferred, Class B
Preferred and Class C Preferred.

*Liquidation Value” as of any particular date of any Share of (i) Class A Preferred
shall be equal to §1,000.00; (ii) Class B Prefened shall be equai to $1,000.00; and (ii1) each
Class C Series, the liquidation value specified in the Class C Certificate of Designation
corresponding to such Class C Senes.

“Peison” means an individual, a partnership, a corporation, a limited liability
company, a lunited liability, an association, a joint stock company, a trust, a joint venture, an
unincorporated organization and a govemmental entity or any department, agency or political
subdivision thereol.

“Preferred Stock” means, collectively, the Class A Preferred, the Class B
Preferred and the Class C Preferred.

“Public Offering™ means any offering by the Corporation of its capital stock or
equity sccurities 1o the public pursuant to an effective registration statement under the Securities
Act of 1933, as then in effect, or any comparable statement under any similar federal statute then
in force.

“Redemption Amound™ as of any particular date, has the meaning given to such
term in Section 5D of this Part B of this Article Four.

“Redemption Dale™ as 10 any Share means the date specified in the notice of any
redemption at the Corporation’s option or at the holder’s option or the applicable date specified
herein in the casc of any other redemption; provided that no such datc shall be a Redemption
Date unless the Redemption Amount of such Share js actally paid in full on such date, and if
not so paid in full, the Redemption Date shall be the date on which such amount is fully paid.

"Senior Management Agreements” mean (i) the Senior Management Agreement,
dated Scptember 6, 2000, between the Corporation and Joseph A. Gregori, (ii) the Senior
Management Agreement, datcd Scptember 6, 2000, between the Corporation and Peter F.
Parrinello, (iii) the Senior Management Agreement, dated September 6, 2000, between the
Corporation and Peter Karoczkal, (iv) the Senior Management Agreement, dated September 6,
2000, between the Corporation and Charles N. Garber, (v) the Senior Management Agreemeat,
dated September 6, 2000, between the Corporation and Tony Howlett, (vi) the Senior
Management Agreement, dated March 31, 2001, between the Corporation and Edward
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Seidenberg, (vii) the Senior Management Agreement, dated March 31, 200!, between the
Corporation and Robert lorizzo, (viii) the Senior Management Agreement, dated March 10, 2003
between the Corporation and Michael Kucza and (ix) any other agreement regarding the issuance
of capital stock entered into between the Corpommn and its employees as approved by the
Corporation’s Board of Directors.

“Subsidiary” means, with respect to any Person, any corporation, limited liability
company, partnership, association or other business entity of which (i)if a corporation, a
majority of the total voting power of shares of stock entitled (without regarad 1o the occurrence of
any contingency) to vote in the election of directors, managers or trustees thereof is at the time
owned or controlled, directly or indirecily, by that Person or onc or more of the other
Subsidiaries of that Person or a combination thereof, or (ii) if a Jimited liability company,
partnership, association or other business entity, a majonty of the parmership or other similar
ownership interest thereof is al the time owned or controlled, directly or indirectly, by any
Persan or one or more Subsidiaries of that person or a combination thereof. For purposes hereof,
a Person or Persons shall be deemed to have 2 majority ownership interest in a limited liability
company, partership, association or other business entity if such Person or Persons shall be
allocated a majority of limited [iability company, partnership, association or other business entity
gains or losses or shall be or control the managing general partner of such limited liability
company, parinership, association or other business entity.

Section 11.  Amendment and Waiver. No amendment, modification or waiver
shall be binding or effeclive with respect to any provision hercof without the prior written
consent of the holders of 4 majority of the Preferred Stock outstanding at the time such action is
tuken, provided that no such modification, amendment or waiver that would adversely affect or
atherwise diminish the rights of the holders of one class of Preferred Stock in a manner different
from holders of any other class of Preferred Stock (other than a3 explicitly contemplated herein)
shall be effective without the prior written consent of the holders of at lcast 2 majority of the
class of Preferred Stock adversely affected or otherwise diminished thereby.

Scction 12.  Notices. Except as otherwise expressly provided hereunder, ali
notices referred to herein shall be in writing and shal] be delivered by registered or certified mail,
retumn receipt requested and postage prepaid, or by reputable overnight courier service, charges
prepaid, and shall be deemed to have been given when so mailed or seat (i) to the Corporation, at
its principal executive offices and (ii) to any stockholder, at such holder’s address as it appears in
the stock records of the Corporation (unless otherwise indicated by any such holder).

Part C. Powers, Preferences and Special Rights of the Common Stock.

Section 1. Voting Rights. Except as otherwise provided in this Part C or as
otherwise required by applicable law, the holders of Common Stock shall be entitled to one vote
per share on all matters to be voted on by the Corporation's stockholders.

Section 2. Dividends. As and when dividends are declared or paid with
respect 10 shares of Common Stock, whether in cash, property or securities of the Corporation,
the holders of Common Stock shall be entitled to receive such dividends pro rata. The rights of
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the holders of Common Stock to receive dividends ate subject to the provisions of the Preferred
Stock. '

Section3.  Liquidation. Subject to the provisions of the Preferred Stock, the
holders of the Cornmon Stock shall be entitled to participate pro rata at the same rate per share of
each class of Common Stock in all distbutions to the holders of the Common Stock in any
liquidation, dissolution or winding up of the Corporation.

Section 4. Registration of Transfer. The Corporation shall keep at its
principal office (o1 such other place as the Corporation reasonably designates) a register for the
registration of shares of Common Stock. Upon the surrender of any certificate representing
shares of any class of Common Stock at such place, the Corporation shall, at the request of the
record holder of such certificate, execute and deliver (at the Corporation’s expensc) a new
certificatc or certificates in exchange therefor representing in the aggregate the number of shares
of such class represented by the surrendered certificate and the Corporation shall forthwith
cancel such swrrendered certificate. Each such new cettificate shall be registered in such name
and shall represent such number of shares of such class as is requested by the holder of the
surrendered certificate and shall be substantially identical in form to the surrendered certificate.
The issuance of new certificates shall be made without charge to the holders of the surrendered
certificates for any issuance tax in respect thereof or other cost incurred by the Corporation in
connection with such issuance.

Section 5.  Replacement. Upon receipt of evidence reasonably satisfactory to
the Corporation (provided, thal an affidavit of the registered holder will be satisfactory) of the
ownership and the Joss, theft, destruction or mutilation of any certificate evidencing one or more
shares of any class of Common Stock, and in the case of any such loss, theft or desmruction, upon
receipt of indemnity reasonably satisfactory 1o the Corporation (provided that if the holder is a
financial institution or other institutional investor its own agreement will be satisfactory), or, in
the case of any such mutilation upon surrender of such certificaie, the Corporation shall {al its
cxpense) execute and deliver in liew of such certificate a new certificate of like kind representing
the number of shares of such class represented by such lost, stolen, destroyed or mutilated
centificate and dated the date of such lost, stolen, destroyed or mutilated certificate.

Section 6. Notices. All notices referred to herein shall be in writing, and shall
be delivered by registered or certified mail, retum receipt requested, postage prepaid, and shall
be deemed 10 have been given when s0 mailed (i) to the Corporation at its principal executive
offices and (ii} to any stockholder at such holder’s address as it appears in the stock records of
the Corporation (unless otherwise specified in a2 written notice to the Corporation by such
holder).

Section?.  Amendment and Waiver, No amendment or waiver of any
provision of this Part C shall be effective without the prior approval of the holders of a majority
of the then outstanding shares of Common Stack voting together as a group.

ARTICLE FIVE

The Corporation is to have perpetual existence.
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ARTICLE SIX

In furtherance and not in limitation of the powers conferred by statute, the board
of directors of the Corporation js expressly authorized to make, alter or rcpcal the by=laws of the
corpuration,

ARTICLE SEVEN

Meetmgs of stockholders may be held within or outside of the State of Delaware,
as the by-laws of the Corporation may provide. The books of the Corparation may be kept
outside the Statc of Delaware at such place or places as may be designated from time to time by
the board of directors or in the by-laws of the Corporation. Election of directors need not be by
written ballat unless the by-laws of the Corporation so provide.

ARTICLE EIGHT

To the fullest extent permitted by the General Corporation Law of the State of
Delaware as the same exists or may hereafter be amended, a director of this Corporation shall not
be liable to the Corporation or its stockholders for monetary damages for a breach of fiduciary
duty as a director. Any repeal or modification of this ARTICLE EIGHT shall not adverscly
affect any right o1 protection of a director of the Corporation existing at the timae of such repeal
or modification,

ARTICLE NINE

The Corporation expressly clects not to be governed by §203 of the General
Corparation Law of the State of Delaware.

ARTICLE TEN

The Corporation reserves the right to amend, alter, change or repeal any provision
contained n this certificate of incorporation in the manner now or hereafter prescribed herein
and by the laws of the State of Delaware, and all rights conferred upon stockholders herein are
granted subject to this reservation.

EERE

-15-

CAy S Sand L acal Scrtmp\Tanporary Jstarun FileACowrem LESC 1EFC I INWow ThindR eitatrdChasier- Filed. DOC

/8T. 16:51/NC. 4863623870 P 19

C5.57 NO. 4863618B5Y 1



EXHIBIT 4



Pre-Transfer Corporate Structure

InfoHighway Communications Corporation
(Delaware Corp.)

ARC Networks, Inc.
(Delaware Corp.)

Info-Highway International, Inc.
(Texas Corp.)

A.R.C. Networks, Inc.
(New York Corp.)
Hold Certification for
Regulatory Requirements




EXHIBIT 5



Post-Transfer Corporate

Structure

InfoHighway Communications Corporation
(Delaware Corp.)

ARC Networks, Inc.
(Delaware Corp.)

Info-Highway International, Inc.
(Texas corp.)

A.R.C. Networks, Inc.
(New York Corp.)
Hold Certification for
Regulatory Requirements




VERIFICATION

I, Michael Kucza, being duly sworn according to law, depose and say that I am the Chief
Financial Officer of InfoHighway Communications Corporation; that I am authorized to and do
make this Verification for it, and for its subsidiaries, A.R.C. Networks, Inc. and ARC Networks,
Inc. (together, the “Joint Applicants™); that the facts set forth in the above Application are true
and correct to the best of my knowledge, information and belief, and that I expect the Joint
Applicants to be able to prove the same at any hearing hereof; and that the Joint Applicants
understand that, if the contents of the Application are found to be false or to contain
misrepresentations, any authority granted may be suspended or revoked upon Commission
Order. I further depose and say that the authority to submit the Application has been properly
granted.

S — C A~

ichael Kucza

STATE OF NEW YORK )
) Ss.

COUNTY OF NEW YORK )

SUBSCRIBED AND SWORN to me this 7o day of Z}gfa , 2004

i i YVONNE M. KIELY
Witness my hand and official seal. Notary Pubiic, State Of New York

No. 01KI6083385
Qualified In Suffolk Gounty
Commission Expires Nov. 12, 2008

e B Ol

* Notary Public. /





