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Case Background TC  "
Case Background" \l 1 
On April 8, 2008, in Docket No. 080159-TP, the Commission granted a petition to initiate rulemaking, which was filed on March 14, 2008, by Verizon Florida LLC (Verizon), BellSouth Telecommunications, Inc. d/b/a AT&T Florida (AT&T), Embarq Florida, Inc. (Embarq), Quincy Telephone Company d/b/a TDS Telecom (TDS), and Windstream Florida, Inc. (Windstream) (together referred to herein as Joint Petitioners).  Joint Petitioners are incumbent local exchange companies (ILECs).  As requested by Joint Petitioners, the Commission initiated rulemaking to adopt a new rule, Rule 25-4.008, Streamlined Regulation for Telecommunications Markets and Companies (streamlined regulation rule), and to amend
 or repeal
 18 rules in Chapters 25-4 and 25-9, Florida Administrative Code (F.A.C.).  The streamlined regulation rule set forth a test which, if met, would exempt a telecommunications company from an additional 28 rules in Chapter 25-4, F.A.C., 13 rules in Chapter 25-9, F.A.C., and the 7 rules in Chapter 25-14, F.A.C.
  In addition to the 19 rules requested by Joint Petitioners, staff included 7 additional rules in the notice to initiate rulemaking,
 which staff believed warranted amendment or repeal. 

In their petition to initiate rulemaking (Joint Petition), Joint Petitioners state that the rule adoption, amendment, and repeals are necessary because consumers will be better served by a regulatory environment that fosters continued investment in infrastructure and further development of technological innovations, while preserving important consumer safeguards.  Joint Petitioners assert that with the increasing use of wireless, cable telephony, and Voice over Internet Protocol (VoIP), many of the current rules are no longer warranted.  They further state in their petition that technological innovations have enabled intermodal telecommunications technologies to provide multiple competing services using several different platforms (voice, video and data), resulting in increased choices for customers. 

On September 26, 2008, in Docket No. 080641-TP, staff initiated rulemaking to examine whether 53 telecommunications rules in Chapters 25-4 and 25-9, F.A.C., should be amended, repealed, or no longer applied to telecommunications companies.
  Staff evaluated the rules to identify and correct deficiencies in the rules, clarify and simplify rules as necessary, delete obsolete and unnecessary rules, delete rules that are redundant of statutes, improve efficiency, reduce paperwork, decrease costs to government and the private sector, and to consider the impact of the rules on small business.
  The rulemaking in Docket No. 080641-TP included an examination of the rules that would no longer apply to telecommunications companies if they met the test set forth in Joint Petitioners’ streamlined regulation rule in Docket No. 080159-TP.

The rulemakings in Docket Nos. 080159-TP and 080641-TP examined a combined total of 78 rules.  Two workshops were held in Docket No. 080159-TP – a staff rule development workshop on May 14, 2008, and a Commission rule development workshop on September 10, 2008.  One workshop was held in Docket No. 080641-TP – a staff rule development workshop on October 10, 2008.  Joint Petitioners, Competitive Carriers of the South, Inc. (CompSouth), Sprint Nextel, Florida Cable Telecommunications Association (FCTA), Time Warner Telecom of Florida, the Office of Public Counsel (OPC), AARP, the Florida Office of the Attorney General, and the Communications Workers of America (CWA) participated in these workshops.

The primary focus of the September 10, 2008 Commission rule development workshop was Joint Petitioners’ streamlined regulation rule.  CompSouth commented at the workshop that, instead of adopting the new rule which would require the Commission to examine the state of competition in the telecommunications market, the Commission should determine whether to repeal or amend each of the individual rules that telecommunications companies would be exempt from if the test set forth in the rule was met.

On October 7, 2008, CompSouth, Sprint Nextel and Joint Petitioners reached a stipulation wherein Joint Petitioners agreed to withdraw from Commission consideration the streamlined regulation rule.  In accordance with the stipulation, Joint Petitioners in their post-workshop comments withdrew the streamlined regulation rule from Commission consideration
 and stated that they instead wanted the Commission to examine individually each rule from which a telecommunications company would have been exempt if the streamlined competition test had been met.
  As stated above, Docket No. 080641-TP was already established to examine each of these rules.

Based on information obtained from the workshops in Docket No. 080159-TP and Docket No. 080641-TP, it became apparent that there was agreement among the workshop participants that a number of rules examined in the dockets should be amended or repealed.  The Commission voted to propose the amendment and/or repeal of these agreed upon rules at the September 4, 2008
 and November 13, 2008
 agenda conferences.  Rule 25-14.001, proposed for amendment at the September 4, 2008 agenda conference, was filed for adoption with the Secretary of State on October 30, 2008 and became effective on November 19, 2008.  The remainder of the rules proposed for amendment and/or repeal at the September 4, 2008 agenda conference were filed for adoption with the Secretary of State on October 31, 2008 and became effective on November 20, 2008.  The rules that were proposed for amendment and/or repeal at the November 13, 2008 agenda conference and are expected to be filed for adoption with the Secretary of State in January, 2009.
On November 14, 2008, Joint Petitioners filed a modification of their Joint Petition wherein they withdrew their request that Rules 25-4.0201, 25-4.085 and 25-4.113 be repealed.  Joint Petitioners also withdrew their request for repeal of Rules 25-4.0185, 25-4.066, 25-4.070, 25-4.073, 25-4.107, 25-4.108, 25-4.109, and 25-4.110, and instead submitted suggested amendments for these rules.  In addition, Joint Petitioners submitted specific suggested amendment language for Rule 25-4.083, consistent with their previous comments in these dockets.  Finally, Joint Petitioners modified their suggested amendments to Rule 25-4.067. 

Of the 78 rules examined in Docket Nos. 080159-TP and 080641-TP, the Commission has taken action on 54 rules, and the Joint Petitioners have withdrawn their requests for adoption of the streamlined competition rule and for repeal of 7 rules.
  Sixteen rules remain in Docket Nos. 080159-TP and 080641-TP, which are the subject of this recommendation.  Specifically, this recommendation addresses whether the Commission should propose repeal of Rules 25-4.046,  25-4.071, 25-4.072, and 25-4.108, and amendment of Rules 25-4.002, 25-4.0185, 25-4.023, 25-4.066, 25-4.067, 25-4.070, 25-4.071, 25-4.073, 25-4.074, 25-4.083, 25-4.107, 25-4.109, and 25-4.110.


The Commission has jurisdiction pursuant to Section 120.54 and Chapter 364, F.S.  
Discussion of Issues
Issue 1:1 TC "
" \l 1 
 
  Should the Commission propose the repeal of Rules 25-4.046, 25-4.071, 25-4.072, and 25-4.108?
Recommendation: 
 The Commission should propose repeal of Rules 25-4.046 and 25-4.108 as set forth in Attachment A.  However, the Commission should not propose the repeal of Rules 25-4.071 and 25-4.072.  Staff also recommends that the notice of rulemaking contain language stating that none of the rule repeals are intended to impact in any way wholesale service or the SEEM (Self-Effectuating Enforcement Mechanism) plan, the SEEM metrics or payments, or the type of data that must be collected and analyzed for purposes of the SEEM plan. (Cowdery, Miller, Mailhot, Simmons, Harvey, Moses)

Staff Analysis: 
  Staff recommends that the Commission propose the repeal of Rules 25-4.046 and 25-4.108, as set forth in Attachment A.  However, the Commission should not propose the repeal of Rules 25-4.071 and 25-4.072.  

The primary basis for Joint Petitioners’ petition is that competition is sufficient to ensure that customers receive quality service.  According to Joint Petitioners, the rules are not necessary and are instead a barrier to competition.  Below is a more comprehensive discussion of Joint Petitioners’ competition arguments, responses of rulemaking participants, and staff’s discussion of the competition arguments, as well as a discussion and recommendation on each of the individual rules addressed in Issue 1.

Joint Petitioners’ Competition Arguments


Joint Petitioners submit that Subsections (4) (b), (f), (g), and (h) of Section 364.01, F.S., give the Commission the authority to initiate rulemaking to make needed changes to the Commission’s telecommunications rules in order to encourage competition, to ensure all telecommunications providers are treated fairly, and to eliminate rules delaying or impairing the transition to competition.  Joint Petitioners argue that failing to repeal these service quality rules ignores the competition that they face as ILECs and that this results in harm to the consumer.  Joint Petitioners presented detailed information and argument regarding the competition they experience in Florida from cable telephone service, VoIP, and wireless service.  They state that in the competitive telecommunications market, it is harmful when a rule is applied to some competitors and not others, and that the Commission has a statutory responsibility to eliminate any rules or regulations that will delay or impair the transition to competition.


As support that telecommunications competition is thriving in Florida, Joint Petitioners provided data stating that, from June 2001 to December 2007, residential ILEC access lines declined from 8.3 million to 5.7 million, a decrease of almost one-third.  They point out that this occurred during a time when Florida’s population was growing.  


Joint Petitioners dispute the argument that ILECs’ access line losses have been offset by gains in business lines.  They state that on the basis that those business lines are special access lines used by ILEC competitors to provide residential and business services, any growth in their use is another indicator that other providers are providing service, which is reflected in the business line loss information.


Joint Petitioners state that the number of wireless subscribers has more than doubled since 2001.  They state that it is estimated that over 15 percent of Florida customers have disconnected their wireline service in favor of wireless only.


According to TDS, there are approximately 255 million wireless subscribers nationally, which is about 84% of the population.  TDS states that in Florida, there are approximately 15.5 million subscribers, which equates to a population penetration of about 85%.  Also, they state that it has been reported that there are a little over one million residential VoIP subscribers in Florida.  TDS notes that “[t]he other problem that we have is that the Florida Commission does not have any jurisdiction over our strongest competitors, such as cable telephony and wireless providers.”


Joint Petitioners dispute the suggestion of CWA and AARP that reported line losses were caused by the disconnection of secondary lines.  They state that from 2002 to 2007, AT&T’s line losses were primary residential lines, and 73% of Embarq’s residential access line loss was due to the loss of primary lines. 


Joint Petitioners argue in general that telephone companies know that they must deliver high quality service in order to retain their customers, but that quality of service may not require meeting the standards set forth in Commission rules.  Joint Petitioners assert that the quality of service rules are arbitrary, were adopted in a different environment, and do not make sense in a competitive environment.  They assert that consumers do not value those requirements.  Several ILECs stated during workshops in these dockets that they had conducted surveys or studies regarding what quality of service levels consumers expect, and that customers do not demand the type of customer service levels required by the current rules.  Staff notes, however, that none of the ILECs provided a copy of any surveys or studies to support their claims.

According to Joint Petitioners, customers may change service providers if the lowering of service standards is not acceptable to them.  On the other hand, Joint Petitioners agree that wireless, cable telephone service, and VoIP are not exact substitutes for wireline service, and, this being the case, a customer who does not like the quality of the ILEC’s wireline service may not be able to go somewhere else and get the exact service.  They state that whether a telephone service may be considered an exact substitute for wireline service depends on what type of service a customer is seeking in terms of services, technology, or cost. 


Joint Petitioners state that OPC and AARP have a misplaced concern that, although competition exists in Florida, competitive providers may not offer rates, terms and conditions that are comparable to the ILECs’ basic service.  The concern is misplaced, they state, because there are a sufficient number of low cost comparable offerings in the market from which consumers may choose.  As two examples, they cite to the Commission’s Report on the Status of Competition in the Telecommunications Industry as of December 31, 2007 (Report on Competition), which states that: “customers appear to have access to services at a variety of rates as competitors have developed pricing strategies to gain customers” and that these low price offerings “may include overall discounts and/or matching an ILEC’s price,” while “[o]ther carriers have adopted a strategy of bundling basic local service with discounted toll service or vertical features (call waiting, caller ID, etc.) to compete with ILECs.”  Joint Petitioners quote from the Report on Competition that communication alternatives to ILEC wireline services are being provided by competitive local exchange companies (CLECs), VoIP, and wireless providers, and that “the Commission concludes that many Floridians are obtaining alternative services at rates, terms, and conditions acceptable to consumers.”


AT&T specifically points out that it has a service guarantee program.  The company asserts that the program more than satisfies customer service requirements.


Windstream argues that the quality of service rules should be applied when customer complaints dictate that there is a problem with their service.  Windstream states that many of the rules are antiquated, are no longer applicable, and are not needed to protect the public interest.  The company states that customer choice protects the public in today’s environment and that regulatory parity is needed in Florida.  Windstream argues that it has no opportunity to provide poor service because its customers demand quality service and it is in the business of giving customers what they demand. 


Verizon filed workshop comments in order to provide more detailed information about Verizon and its Tampa Bay service territory.  Verizon first argues that by any measure, competition in its service territory is intense.  It states that cable telephone companies, VoIP and wireless carriers have engaged in aggressive marketing campaigns.  Verizon points to the Report on Competition, showing that from 2004 to 2007, Verizon’s residential switched access lines decreased from 1.58 to 1.07 million.  Second, Verizon argues that competition drives Verizon to satisfy its customers.  Third, Verizon argues that it complies with the Commission’s service quality rules, specifically 25-4.070, and that those rules no longer provide an accurate gauge of customer demands and expectations.  Verizon provided a chart showing the percentage of customers each year from 2001 to 2007 (82.5% - 85.6%, respectively) who stated that they were satisfied or more than satisfied with Verizon’s performance.  
OPC, AARP, Attorney General’s Response


OPC believes that the service rules largely define what people have received and expect to receive from telephone service and that consumers today pay for, expect, and demand quality service.  No changes to the quality of service rules should be made that would give consumers something less than what they should be receiving today.  OPC states that Florida enjoys a high standard of quality of service because of regulations.  Further, OPC believes that quality of service in the telecommunications industry is decreasing, and has not been up to the standards set by rule.  In its opinion, companies in 2001 were largely meeting or surpassing all the Commission’s repair service rules on a statewide basis, but by 2007, companies were almost uniformly failing the requirements of these rules.  OPC is concerned about degradation of the quality of the service that is being provided today.  OPC states that no compelling evidence or convincing arguments were presented for elimination of the quality of service rules, and that the ILECs must carry the burden of going forward to show why any particular rule should be eliminated or changed.


OPC is concerned that the competitive alternatives to wireline service are not being offered at comparable rates, terms, and conditions.  OPC states that, for instance, competitive alternatives such as Vonage require a customer to pay for a broadband connection.  OPC points to the Report on Competition, which states that 63.3 percent of wireline subscribers in Florida also subscribe to broadband, leaving about 40 percent of wireline customers without broadband service.


AARP believes that modifying the quality of service requirements for ILECs would result in a diminished level of efforts by ILECs to maintain the quality of service at existing levels.  Not only would it reduce the impetus for ILECs to meet those requirements, but, given that these rules represent the only regulatory bar for all providers of telecommunications services, it could result in the unintended consequence of impacting customers throughout Florida by lowering the bar for all providers.  AARP rejects the notion of adopting the lowest common denominator of service standards in the name of efficiency.  Finally, AARP disagrees with the ILECs’ argument that quality of service rules should not apply to a competitive market because that argument presumes a finding of a competitive market. 


The Office of the Attorney General cautions that many people do not consider broadband, VoIP, or cable as competition to wireline phones because the services provided are not comparable.  The Office of the Attorney General states that there is a segment of Florida’s population that relies on landline phones whether or not wireless or cable telephone service is available, and that there is a segment of Florida’s population that does not have available to it alternatives to landlines due to location or cost considerations.  The Office of the Attorney General believes that substituting competition for regulation would be premature at this point in time, and would result in a decline in service quality. 

CWA’s Response


CWA takes the general position that landline telephone service is the backbone of the telecommunications industry.  CWA states that the maintenance of this backbone, attention to correct billing, and customer service are of vital importance to Florida citizens.  CWA believes that the Commission’s service quality and other public reporting rules continue to be necessary to serve the public interest in encouraging affordable, quality, universal telephone service.  In its post-workshop comments, CWA states that competition alone does not always serve to protect consumers.  CWA states:

In fact, providers frequently respond to growing competition in local telecommunications markets by directing capital and human resources precisely to those markets where competition is most intense -- the market for high-end business and residential customers.  At the same time, these same providers neglect customers that generate less revenue and where there is little if any competitive choice.  In these markets and for these customers, market forces alone do not provide sufficient discipline over price and service.  Further, even in competitive markets, public disclosure and reporting is an important consumer safeguard.  Markets function best when consumers have access to comprehensive information about the goods and services they are purchasing, including the quality of service and price of those services.
Additionally, CWA quotes from the Federal Communications Commission (FCC)
:  “[W]e believe that even in a robustly competitive environment, public disclosure of quality of service information can be an important way to safeguard consumer interest.” 

CWA does not dispute that rule amendments might be appropriate, but argues that the service rules should not be repealed and the Commission should not do away with oversight of maintenance. 

Staff Analysis


While it is correct, as argued by Joint Petitioners, that Section 364.01(4), F.S., states that the Commission should encourage competition, Section 364.01(4), F.S., also requires the Commission to protect the public health, safety, and welfare by ensuring that adequate basic local telecommunications services are available to all consumers in the state at reasonable and affordable prices.  Thus, Section 364.01 requires the Commission to balance the policy of encouraging the development of competition with customer protection considerations.


There is no statute which exempts ILECs from Commission regulation due to the presence of competition in the telecommunications market, however competition may be defined.  Moreover, rulemaking is not a matter of agency discretion, and Section 120.54(1)(a), F.S., requires that each agency statement defined as a rule by Section 120.52, F.S.,
 must be adopted as a rule. 

Staff believes that the question before the Commission in reviewing these rules for repeal should not be solely whether the rule is needed because competition exists in the telecommunications market, but whether a statutory responsibility of the Commission is being implemented by a particular rule, and whether the rule is necessary for the proper implementation of that statute.  The purpose of the rules in Chapter 25-4 is to define reasonable service standards that will promote the furnishing of adequate and satisfactory local and long distance service to the public and establish the rights and responsibilities of both the utility and customers.
  As discussed more specifically below, staff recommends that the Commission should propose the repeal of Rules 25-4.046 and 25-4.108, and that the Commission should not propose the repeal of Rules 25-4.071 and 25-4.072.

a.  Rule 25-4.046, Incremental Cost Data Submitted by Local Exchange Companies 


Rule 25-4.046 (p. 46) sets forth requirements for incremental cost data submitted to the Commission by local exchange telecommunications companies (LECs).  This rule implements, in part, Section 364.3381, F.S., Cross-subsidization.


Joint Petitioners argue that Rule 25-4.046 should be repealed, and any issues should be addressed on a complaint basis or when requested by the Commission.  Joint Petitioners argue that staff may request incremental cost data pursuant to Section 364.3381(3), F.S., which states:

The commission shall have continuing oversight jurisdiction over cross-subsidization, predatory pricing, or other similar anticompetitive behavior and may investigate, upon complaint or its own motion, allegations of such practices.

Joint Petitioners state that the statute gives the Commission the ability to address cross-subsidization and discrimination as it relates to the pricing of services.  Joint Petitioners argue that this rule is unnecessary since Section 364.3381, F.S., gives the Commission authority to request the incremental cost data.


Joint Petitioners state that they are not aware of any instance where cost information has not been provided when requested by staff.  Joint Petitioners state that cost data is provided when the staff asks for such data to complete its review of a tariff filing.  Staff notes that this data is evaluated to determine whether the rates appear to be compensatory.  Joint Petitioners contend that in these cases, Rule 25-4.046 does not apply because the Commission established by order what information should be included with nonbasic service tariff filings by price cap LECs.
  Joint Petitioners also state that cost data is provided when there is a complaint or other proceeding before the Commission, usually as part of the normal discovery process.


Sprint Nextel argues that the Commission should not exempt ILECs from Rule 25-4.046.  The company asserts that this rule is necessary because it was promulgated to implement Section 364.3381, F.S., which prohibits ILECs from subsidizing nonbasic services with revenues received from basic services.


CompSouth states in its June 20, 2008 post-workshop comments that it does not object to repeal of Rule 25-4.046, which implements Section 364.3381, F.S., so long as ILECs provide the cost information the rule currently requires in the event that there is a carrier complaint or a Commission investigation alleging cross-subsidization, predatory pricing, or other anticompetitive behavior without precondition.  CompSouth states that neither the Commission nor CompSouth should be put in the position of having to argue with an ILEC, after a complaint has been filed or an investigation initiated, that incremental cost information has not been retained, that it is not relevant, or that the complainant or staff is not entitled to it.  


FCTA contends that Rule 25-4.046 exists to promote fair competition, to prohibit predatory pricing, and is in the nature of an antitrust prohibition.  It contends that this rule implements a statute and contains a methodology, i.e., incremental cost, for creating a price floor for individual services, and sets forth a format to help staff understand the cost information.  FCTA argues that, although the ILECs identified this rule as one that should be repealed irrespective of whether competition exists, they did not quantify the burdens the rule placed on the ILECs or explain the legal basis for repealing a rule that implements a statute.  FCTA states that Rule 25-4.046 expresses the Legislature’s intent to ensure fair competition.  FCTA states that no incentive exists to price below cost unless competition exists, and thus, the existence of competition heightens this rule’s importance. 


FCTA also contends that the ILECs’ proposal to repeal Rule 25-4.046 and permit competitors to seek the same information through a complaint proceeding would accomplish nothing other than shifting the burden of proof from the ILEC to the competitor to demonstrate whether the rates were above cost and not predatory, and would be contrary to the legislative purpose for this provision.  FCTA argues that the alternative proposed by Joint Petitioners which would require a competitor to file a complaint to challenge an alleged below cost rate after the fact would accomplish very little, as litigating an antitrust case is notoriously difficult and time consuming.  Accordingly, FCTA believes that Rule 25-4.046 should be retained.


Staff recommends repeal of Rule 25-4.046, F.A.C., primarily because the rule is unnecessary since Chapter 364, F.S., specifies the fundamental controls on pricing nonbasic services.  Subsection (5)(b) of 364.051, F.S., and Subsection (2) of 364.3381, F.S., both state that the cost standard for determining cross-subsidization is whether the total revenue from a nonbasic service is less than the total long-run incremental cost of the service, and define total long-run incremental cost as “service-specific volume and nonvolume sensitive costs.”


In addition, staff has had few, if any, practical issues in obtaining the necessary cost data to complete its review of tariff filings, which lessens the importance of employing the standard template provided by the current rule.  On those occasions when incremental cost data is needed to test for cross-subsidization, this data may be requested through information requests or formal discovery, as the situation dictates.  In the case of an information request, the LEC would have 15 days to respond pursuant to Rule 25-4.043, F.A.C., which staff believes provides adequate turnaround.  Formal discovery procedures are employed in any docketed matter set for hearing.


For these reasons, staff believes that Rule 25-4.046, F.A.C., is not necessary for the Commission to exercise its jurisdiction over the pricing of nonbasic services and cross-subsidization.  Accordingly, staff recommends that Rule 25-4.046, F.A.C., be repealed.

b.  Rule 25-4.071, Adequacy of Service


Rule 25-4.071 (p. 47) requires each telecommunications company to take certain action such that during the average busy season, busy hour at least 97 percent of all calls offered to any trunk group shall not encounter an all-trunk busy condition (that is, a fast busy signal of 120 interruptions per minute).  Ninety-five (95) percent call completion standards are set for certain categories of calls, and certain requirements are set for telephone calls to invalid telephone numbers, intercept service, and line busy signals.


Joint Petitioners argue that Rule 25-4.071 is unnecessary due to the presence of competition in the telecommunications market.  They state that companies must provide an acceptable level of service in a competitive environment, otherwise customers can and will switch to competitors.  Joint Petitioners point out that competitors of wireline providers do not have to meet a similar requirement.  Finally, they state that even without this rule, if an issue arises that needs to be addressed, the Commission could address it in a specific review or when a complaint is raised. 


OPC, the Office of the Attorney General, and AARP take the position that the ILECs have presented no reason to modify or change this rule.  They state that, absent such justification, the rule should be retained. 


FCTA and CompSouth state that if the Commission votes to repeal this rule, the Commission should include language in the Notice of Rulemaking ensuring that no action taken in this docket will have any adverse effect on SEEM plan metrics.


Rule 25-4.071 implements Section 364.15, F.S., which requires the Commission to direct any repairs, improvements, changes, additions, or extensions to be made to any telecommunications facilities whenever it finds such action necessary in order to secure adequate service.  The language in Subsection (2) of the rule that requires completed calls to valid numbers to encounter a ring-back tone, line busy signal, or non-working number intercept facility, and Subsection (5) of the rule regarding a line busy signal are important to retain in order to assure consistency in the use of busy signals.  For these reasons, staff recommends that Rule 25-4.071 should not be repealed.  However, it should be noted that in Issue 2, staff is recommending that this rule be amended.

c.  Rule 25-4.072, Transmission Requirements


Rule 25-4.072 (p. 48) provides, in part, that telecommunications companies shall furnish and maintain necessary plant and facilities to provide efficient communications transmission.  The rule requires companies to conform to ANSI/IEE Standard 820 Telephone Loop Performance Characteristics (Adopted 1984).


Joint Petitioners argue that Rule 25-4.072 should be repealed because it is unnecessary due to the presence of competition in the telecommunications market.  They point out that competitors of wireline providers do not have to meet a similar requirement.  Joint Petitioners argue that several forums exist to establish standards regarding transmission requirements, including numerous committees of the Alliance for Telecommunications Industry Solutions (ATIS), and that, therefore, state rules on transmission quality are not needed.  They state that Rule 25-4.072 requires the ILECs to comply with specific ANSI/IEEE standards that were adopted in 1984.  They assert that while provision of service has changed, the ILECs continue to comply with existing industry standards.  Finally, Joint Petitioners argue that even without this rule, if an issue arises that needs to be addressed, the Commission could address it in a specific review or when a complaint is raised.  


OPC, the Office of the Attorney General and AARP take no position on Rule 25-4.072.  FCTA and CompSouth state that if the Commission votes to repeal the rule, the Commission should include language in the Notice of Rulemaking ensuring that no action taken in this docket will have any adverse effect on SEEM plan metrics.


Rule 25-4.072 implements Section 364.15, F.S., which requires that, whenever the Commission finds that repairs, improvements, or changes in any telecommunications facilities ought to be made in order to secure adequate service or facilities for telecommunications services, the Commission shall make and serve an order directing such repairs, improvements, changes, additions, or extensions.  Rule 25-4.072 was last amended in 2005 in Docket No. 991473-TP in order to require compliance with ANSI/IEEE Standard 820, the industry standard that defines the transmission requirements the companies should meet.  The reason for making this amendment was that the previous language was considered too broad, difficult to interpret, and difficult to enforce.
 


Staff recommends that this rule not be repealed because it sets the standard for transmission requirements which is necessary for the interconnection with other networks for adequate end to end volume.  Moreover, in order to properly implement Section 364.15, F.S., staff believes that the specific language included in Rule 25-4.072 should be retained.  Because staff applies the requirements contained in Rule 25-4.072 to all companies, it meets the definition of a rule.  Setting these requirements by rule ensures uniform enforcement of the Commission’s exercise of its regulatory responsibilities pursuant to Section 364.15, F.S.  Staff notes that the workshop participants did not provide any suggested amendments to this rule.

d.  25-4.108, Initiation of Service
Rule 25-4.108 (p. 49) sets forth requirements concerning application for telephone service.  The rule provides that any applicant for telephone service may be required to make application in writing in accordance with standard practices and forms, provided that the utility’s service initiation policy is set forth in its tariff and has uniform application.  The rule also requires companies to permit residential customers to pay service connection charges in equal monthly installments over a period of at least 3 months and allows a company to charge a $1.00 monthly service fee. 


Staff recommends that Rule 25-4.108 be repealed.  Staff believes that the language requiring uniform application of any service initiation policy is unnecessary because it is duplicative of the requirements of Section 364.08, F.S.  Staff believes that the general language in Rule 25-4.108 that service be initiated without unreasonable delay is unnecessary because Rule 25-4.066 contains more specific and detailed requirements concerning service initiation.  It should be noted that in Issue 2, staff is recommending that the service connection charge installment plan requirements from Rule 25-4.108 be moved to Rule 25-4.107. 
Statement on SEEM
At the October 10, 2008, rule development workshop, CompSouth requested that the following language be included in any notice of rulemaking:

None of the rule amendments or repeals are intended to impact in any way wholesale service or the SEEM (Self-Effectuating Enforcement Mechanism) plan, the SEEM metrics or payments, or the type of data that must be collected and analyzed for purposes of the SEEM plan.

It is staff’s opinion that the repeal of the rules addressed above are not intended to impact wholesale service or the SEEM plan.  Thus, staff has no objection to including the proposed language in any notice of rulemaking issued in this docket.  

Statement of Estimated Regulatory Cost (SERC)


The SERC (Attachment C) notes that the proposed repeals are intended to simplify, streamline, and clarify the rules.  The SERC also notes that the rule repeals would benefit the Commission and customers by having more simple, streamlined, and clarified rules, and that utilities’ administrative costs would likely decrease.

Based upon the above, staff recommends that the Commission propose the repeal of Rules 25-4.046 and 25-4.108, F.A.C., as set forth in Attachment A.  Staff also recommends that the notice of rulemaking contain language stating that none of the rule repeals are intended to impact in any way wholesale service or the SEEM (Self-Effectuating Enforcement Mechanism) plan, the SEEM metrics or payments, or the type of data that must be collected and analyzed for purposes of the SEEM plan.

Issue 2:2 TC "
" \l 1 
 
  Should the Commission propose the amendment of Rules 25-4.002, 25-4.0185, 25-4.023, 25-4.066, 25-4.067, 25-4.070, 25-4.071, 25-4.073, 25-4.074, 25-4.083, 25-4.107, 25-4.109, and 25-4.110?

Recommendation: 
 The Commission should propose the amendment of Rules 25-4.002, 25-4.0185, 25-4.023, 25-4.066, 25-4.067, 25-4.070, 25-4.071, 25-4.073, 25-4.074, 25-4.083, 25-4.107, 25-4.109, and 25-4.110, as set forth in Attachment B.  Staff recommends that the notice of rulemaking contain language stating that none of the rule amendments are intended to impact the type of data that must be collected and analyzed for purposes of the SEEM (Self-Effectuating Enforcement Mechanism) plan.  Staff recommends that the notice of rulemaking also contain language stating that the amendments to Rules 25-4.002, 25-4.0185, 25-4.023, 25-4.067, 25-4.071, 25-4.074, 25-4.083, 25-4.107, 25-4.109, and 25-4.110 are not intended to impact wholesale service or the SEEM  plan, or the SEEM metrics or payments.  (Cowdery, Miller, Salak, Mailhot, Simmons, Moses, Kennedy, Harvey) 

Staff Analysis: 
 Staff recommends the amendment of Rules 25-4.002, 25-4.0185, 25-4.023, 25-4.066, 25-4.067, 25-4.070, 25-4.071, 25-4.073, 25-4.074, 25-4.083, 25-4.107, 25-4.109, and 25-4.110, as set forth in Attachment B.  Below is staff’s analysis and recommendation on each of these rules.

a. Rule 25-4.002, Application and Scope


Rule 25-4.002 (p. 50), states that the rules in Chapter 25-4 are intended to define reasonable service standards that will promote the furnishing of adequate and satisfactory local and long distance service to the public, and to establish the rights and responsibilities of both the utility and the customer.  This rule implements Sections 364.01, 364.335, 364.337, 364.3375, and 364.3376, F.S.  


Staff recommends that Rule 25-4.002 should be amended to delete language which states: “The rules contained in Part II and Part V apply only to residential service.”  This is because, although not expressly stated, certain rules in Parts II (Rules 25-4.0161 – 25-4.024) and V (Rules 25-4.066 – 25-4.085) of Chapter 25-4 currently are applied to both residential and business service.
  


b.  Rule 25-4.0185, Periodic Reports, and Form PSC/CMP 28 (4/05)

Rule 25-4.0185 (p. 50) requires each LEC to file certain engineering data requirements pursuant to Commission Form PSC/CMP 28 (4/05) (p. 82),
 which is incorporated into the rule by reference.  This rule and form require the small ILECs and large ILECs to file Summary of Completed Service Orders (Schedule 2), Summary of Held Applications (Schedule 3), Access Line Data (Schedule 8), Repair Service – Trouble Reports (Schedule 11), Answer Time – Repair Service (Schedule 15), Answer Time – Business Office (Schedule 16), and Central Office NXX Data (Schedule 19).  Schedule 19 consists of a list of telephone numbers, some of which are used for field testing by staff when it conducts service evaluations.  Information required by Schedules 2, 3, 8, 11, 15, and 16 of the form must be reported on a quarterly basis by the large LECs and semiannually by the small LECs, and information required by Schedule 19 of the form must be reported on a semiannual basis.


Staff recommends that Rule 25-4.0185 be amended to specifically identify which rule provisions apply to residential service only.  The rule should be amended to add language to clarify that Schedules 2, 3, 11, and 15 of Form PSC/CMP 28 shall apply to residential service only because staff is recommending that the rules upon which the reports are based should be amended to apply to residential service only.  These schedules are currently required by Rules 25-4.066(8), 25-4.070(7), and 25-4.073(4).  Schedule 8, which addresses access line counts information, will continue to apply to both business and residential service.  Joint Petitioners agree with this amendment.

Joint Petitioners suggest that Subsection (2) of Rule 25-4.0185 be amended to delete the requirement for filing Schedule 19.  Staff agrees and recommends that Rule 25-4.0185 and Form PSC/CMP 28 be amended to delete reference to Schedule 19.  Staff does not believe that Schedule 19 is a necessary filing.  Staff has access to all of the telephone numbers provided in Schedule 19 filings in a Commission database.  Staff will be able to use the telephone numbers from this database for its service evaluations.  Before field testing, staff will verify with the company that the telephone numbers to be tested are still correct.  The Commission has authority to request this information pursuant to Section 364.183(1), F.S. 

Staff recommends that Rule 25-4.0185 be amended to delete reference to Schedule 16 and that Form PSC/CMP 28 be amended to delete Schedule 16 as a result of staff’s recommended amendment to Subsection (1) of Rule 25-4.073, which is discussed below.  Staff’s recommended amendment to Rule 25-4.073(1) results in the reporting requirements for answer time for business offices and answer time for repair services being combined so that only one reporting schedule, Schedule 15, rather than both Schedules 15 and 16, will be required.  Staff also recommends that Schedule 15 of Form PSC/CMP 28 be amended to reflect staff’s recommended amendments to Rule 25-4.073.

Staff also recommends that Schedules 2, 8, and 11 of Form PSC/CMP 28 be amended.  Staff recommends that Schedule 2, filed pursuant to Rule 25-4.066, be amended to reflect corresponding recommended amendments to Rule 25-4.066, as discussed below.  Staff recommends that Schedule 8 be amended to clarify that reporting is done on a quarterly basis, consistent with Rule 25-4.0185.  Staff recommends that Schedule 11 be amended to reflect staff’s recommended amendments to Rule 25-4.070, as discussed below.

c.  Rule 25-4.023, Report of Interruptions

Subsection (1) of Rule 25-4.023 (p. 51) provides that the Commission shall be informed of any major interruptions to service that affect 1,000 or more subscribers for a period of 30 minutes or more as soon as it comes to the attention of the company, and provides for information to be provided with reports of interruptions.  Subsection (2) of the rule requires filing with the Commission a copy of all Florida service interruption reports made to the FCC in accordance with Part 63 of Chapter 1 of Title 47, C.F.R.  


Joint Petitioners had originally requested that this rule be repealed.  The Office of the Attorney General states that the rules regarding service interruption and service repairs are vital.  It states that, to a lot of people, interruption of service is a very serious thing, cutting off their link to the outside world and their connection to vital services.  The Office of the Attorney General states that it sees a steady decrease by some companies in compliance with the rules, which would indicate compliance would be worse without rules since there would be no penalties or fines.  The Office of the Attorney General encourages the Commission to preserve the rules which provide such an important benefit to customers and ensure that there is compliance with the quality of service that customers deserve.


Staff recommends that Rule 25-4.023 be amended to require reports only during times of named tropical systems.  Staff believes that during times of tropical storms, the Commission is more likely to receive customer inquiries about outages.  Further, staff recommends that Rule 25-4.023 be amended to require that the location, the number of subscribers affected, and the estimated duration of the outage be reported on a daily basis.  Finally, staff recommends the deletion of Subsection (2).  Staff has generally not made use of the reports filed pursuant to this subsection and believes that the reports are not necessary to monitor service interruptions and protect the public interest.  In addition, the FCC requires companies to file information when traffic is rerouted due to an outage in the network.  Staff does not have an ongoing need for this type of information.  Furthermore, the Commission may still request this information on an outage specific basis. 


On October 22, 2008, Joint Petitioners filed a statement in support of staff’s recommended amendment to Rule 25-4.023.  No workshop participants filed a response to Joint Petitioners’ filing.  

d.  Rule 25-4.066, Availability of Service


Rule 25-4.066 (p. 52) pertains to telecommunications companies having sufficient facilities to provide service.  The rule also concerns service installations, including the requirement that each company file reports as required by Rule 25-4.0185, which addresses the performance of the company with respect to the availability of service requirements.  Rule 25-4.066 includes the provision that each telecommunications company shall establish as its objective the satisfaction of at least 95 percent of all applications for new service in each exchange within a 30 day maximum interval and the furnishing of service within each of its exchanges to applications within 60 days after the date of application, subject to certain specified exceptions.  The rule contains specific requirements that the telecommunications company must follow in order to notify a service applicant about installation delay and circumstances and conditions under which service will be provided.


In its post-workshop comments filed October 7, 2008, Joint Petitioners state that this rule is unnecessary due to the presence of competition in the telecommunications market.  Instead, they believe that the focus should be on what satisfies customers, not artificial standards.  Joint Petitioners state that companies must provide acceptable and efficient arrangements to provide service, otherwise customers can and will switch to competitors.  They point out that competitors of wireline providers do not have to meet a similar requirement.  Joint Petitioners contend that if an availability of service issue arises that the Commission believes needs to be addressed, it may do so on a case-by-case basis. 

CWA expresses very strong concern that the Commission retain the rules which assure that telecommunications infrastructure is properly installed, maintained, and repaired.  CWA believes that it is essential that the Commission retain rules that require reporting which keeps the Commission advised of the state of telecommunications infrastructure.  At the September 4, 2008 agenda conference in Docket 080159-TP, CWA expressed concern over the repeal of Rule 25-4.024, Held Applications, because it believes that the Commission needs the companies to provide information giving a clear picture of the infrastructure that needs repair.  Staff explained at the agenda conference that companies are required to report this information pursuant to Rule 25-4.066.  CWA agreed that Rule 25-4.066 contains more detailed reporting requirements than Rule 25-4.024, and takes the position that it should not be repealed.

OPC, the Office of the Attorney General, and AARP contend that Rule 25-4.066 should not be repealed.  They argue that as with most telecommunications services, the mechanization of the installation process over the years has improved the speed and efficiency of installations and has enabled the companies to more easily comply with this rule than when it was first adopted.  They point out that more recently, the Commission has revised this rule to make it easier for the companies to comply in their smaller exchanges.  Finally, they take the position that customers care about the speed of installation of their basic service. 


In its November 14, 2008, letter modifying its Joint Petition, Joint Petitioners suggest that Rule 25-4.066 be amended instead of repealed.  They state that Rule 25-4.066 should be limited to residential service, and that it should be amended to delete all provisions except portions of Subsections (1) and (8) of the rule. 

Staff agrees that Subsection (1) of Rule 25-4.066 should be amended in order to clarify that it applies to residential service only, and is recommending this change.  OPC, the Office of the Attorney General, and AARP agree with this recommendation. 


Joint Petitioners suggest retaining the portion of Subsection (1) that requires each telecommunications company to provide central office equipment and outside plant facilities designed and engineered in accordance with realistic anticipated customer demands for basic local telecommunications service in accordance with its filed tariffs.  However, they suggest deleting the remainder of the language that requires that facilities be designed and engineered in accordance with orders of the Commission, subject to the company’s ability to secure and provide, for reasonable expense, suitable facilities and rights for construction and maintenance of such facilities.  Staff recommends that this change should be made to the rule and believes that it is sufficient that these standards and conditions are required to be set forth in tariffs filed with the Commission.


Staff does not believe that Subsections (2) through (4) of Rule 25-4.066 should be deleted.  Subsections (2) and (3) of Rule 25-4.066 require that persons receive initial residential service within 3 days unless the customer requests a later date or if construction is required to provide service.  Staff believes customers expect service to be installed in a timely manner.  However, staff recommends that Subsections (2) and (3) be amended to allow companies 5 working days’ time for primary service installation.  Staff believes that 5 days is a reasonable and adequate timeframe for initial primary service installation where facilities are available, and should not cause a hardship for consumers.  It is true that other competitors do not have this requirement.  However, by retaining this installation time requirement, competitors may be encouraged to use a similar standard, resulting in a minimum installation time that consumers could expect from all providers.  Staff notes that companies have the ability to initiate a service guarantee program in lieu of this rule under Rule 25-4.085, and that AT&T and Embarq have Commission-approved service guarantee plans in lieu of Rule 25-4.066.

Staff also recommends amending Subsection (2) of Rule 25-4.066 to clarify that adding special equipment or services, for example, call waiting, does not exempt a company from the requirements of this rule.  However, staff also recommends that if an applicant requests broadband (Internet) and/or video service at the same time as residential phone service is ordered, the rule would not apply.  This is because installation of phone service plus broadband and/or video service may take a longer amount of time than installation of solely phone service, depending on the facilities required.  Because of this, staff believes that an applicant requesting these additional, nonregulated services is not requesting service under the same or substantially the same circumstances and conditions as an applicant requesting solely residential phone service.  For this reason, staff believes the two situations warrant different regulatory treatment. 


Staff recommends amending Subsection (4) to delete timeframe language which is covered by Subsection (2).  Moreover, the provision requiring the company to leave a notice if it is unable to gain admittance to a customer’s premises during a scheduled appointment period should be deleted because it is unnecessary to include this established business practice in a rule.  The Commission does not receive complaints and is unaware of any customer problems in this regard.

Staff recommends deleting Subsections (5) through (7) of Rule 25-4.066 because staff is recommending a change to the companies’ reporting method, as described on Schedule 2 of Form PSC/CMP 28, from exchange based to access line based (50,000 or more access lines and 50,000 or fewer access lines).  Staff believes that this reporting method gives the companies more flexibility in dispatching outside technicians to reduce travel time. 

Subsection (8) of Rule 25-4.066 specifies that each company is required to report the performance of the company with respect to the availability of service requirements as outlined in Form PSC/CMP 28 (4/05).  Joint Petitioners suggest amending Subsection (8) to delete the requirement that each company explain the reasons for all service orders that are not completed within 30 calendar days.  Staff agrees that this language should be deleted because it is duplicative of the Rule 25-4.0185 reporting requirement set forth in Schedule 3, Summary of Held Application, of Form PSC/CMP 28. 

Rule 25-4.066 implements Section 364.15, F.S., Compelling Repairs, Improvements, Changes, Additions, or Extensions, which requires the Commission to make and serve an order directing that such repairs, improvements, changes, additions, or extensions be made as the Commission determines reasonably ought to be made, in order to secure adequate service or facilities for telecommunications services.  In implementing Section 364.15, F.S., Rule 25-4.066 sets parameters that ILECs are required to meet in providing service.  Setting such standards by rule ensures uniform enforcement of the Commission’s regulatory responsibilities exercised under Section 364.15, F.S.
e. Rule 25-4.067, Extension of Facilities – Contributions in Aid of Construction


Rule 25-4.067 (p. 54) sets forth requirements for line and service extension policy.  Joint Petitioners suggest that Subsections (2) through (7) of Rule 25-4.067 should be deleted, and that Subsection (1) should be amended to delete the requirement that companies make reasonable extensions to lines and service.  Joint Petitioners’ suggested amendments would result in the rule stating, in total, that each telecommunications company shall include in its tariffs a statement of its standard extension policy setting forth the terms and conditions under which its facilities will be extended to serve applicants for service within its certificated area. 

Subsection (1) of Rule 25-4.067 requires each telecommunications company to make reasonable extensions to its lines and service and to include in its tariffs a statement of its standard extension policy setting forth the terms and conditions of service extension.  Staff recommends that the Subsection (1) requirement that tariffs include the statement of terms and conditions of its standard extension policy be deleted as unnecessary because it is covered by Rule 25-4.034.  Section (1) of Rule 25-4.034, as proposed for amendment by the Commission at its November 13, 2008 agenda conference, provides that, except to the extent otherwise permitted by Section 364.051(5)(a), F.S., each telecommunications company shall maintain on file with the Commission tariffs which set forth all rates and charges for customer services, the conditions and circumstances under which service will be furnished, and all general rules and regulations governing the relation of customer and company.  Pursuant to Section 364.051(5)(a), F.S., each price regulated LEC shall at its option maintain tariffs with the Commission or otherwise publicly publish the terms, conditions, and rates of each of its nonbasic services.  Staff believes that these requirements are appropriate to assure publication of a company’s standard extension policy.

Staff also recommends deleting as unnecessary the Rule 25-4.067(1) requirement that companies make reasonable extensions to their lines and service.  The requirement that telecommunications companies must make reasonable extensions exists pursuant to Section 364.15, F.S., which gives the Commission authority to compel any additions or extensions which should reasonably be made to any telecommunications facility in order to secure adequate service or facilities for telecommunications services.

Subsection (2) of Rule 25-4.067 provides that the proportion of construction expenses borne by the utility in serving an applicant shall be not be less than 5 times the annual exchange revenue of the applicants.  Joint Petitioners suggest deleting this subsection of the rule. 

While staff does not recommend deleting Subsection (2) in its entirety, staff recommends that Subsection (2) be amended to delete the phrase “shall have uniform application” because it is unnecessary.  Section 364.08, F.S, prohibits telecommunications companies from taking action to refund or remit, directly or indirectly, any portion of the rate or charge specified in its schedule on file and in effect at that time, or extend to any person any advantage of contract or agreement or the benefit of any rule or regulation or any privilege or facility not regularly and uniformly extended to all persons under like circumstances for like or substantially similar service.

Staff also recommends amending Subsection (2) so that the proportion of construction expense to be borne by the company shall be not less than five times the annual local telecommunications service revenue of the applicants, instead of not less than five times the annual exchange revenue of the applicants.  Staff recommends that this change should be made because at the time Rule 25-4.067 was written, the “annual exchange revenue” encompassed all monthly recurring, regulated revenue received by the company for providing service.  Staff’s proposed change updates the rule to reflect more current terminology to include all monthly recurring, regulated revenue received by the company.

Staff believes that it is important not to delete the remainder of Subsection (2).  The remainder of the rule limits the amount of contributions in aid of construction (CIAC) that the company may charge the subscriber by requiring the company to include in its calculation a specific amount of recurring revenue which it may reasonably expect to receive from the subscriber.

Subsection (3) of Rule 25-4.067 sets forth the requirements which the utility must follow in the event that the utility’s cost equals or exceeds the estimated cost of the proposed extension, sets forth requirements to be followed if the estimated cost of the proposed extension exceeds the amount which the utility is required to bear, provides for the circumstance under which no portion of construction shall be assessed to the applicant for the provision of new plant, and requires the company’s tariffs to provide that such excess may be paid in cash in a lump sum or as a surcharge over a period of 5 years, or such lesser period as agreed upon. Subsection (4) requires that line extension tariffs contain provisions designed to require all subscribers served by a line extension during the first five years after it is constructed to pay their pro rata share of costs assignable to them.


Joint Petitioners suggest the deletion of Subsections (3) and (4).  Joint Petitioners state in their post-workshop comments to the September 10, 2008, workshop that the requirements of Subsections (3) and (4) should be deleted because they are more properly covered in tariffs or in published terms and conditions.  They state that they propose elimination of some details about application of the line extension policy which are administratively burdensome, such as spreading a pro rata share of costs to new customers over a five year period.  Joint Petitioners argue that these changes would allow them to continue to have an extension policy, but to streamline requirements that are not critical in today’s competitive environment.  They state that the idea is to focus on the provision of basic service versus ancillary services that a customer may want and desire. 


Staff does not recommend the deletion of Subsection (3) in its entirety.  However, staff recommends deleting the first two sentences of Subsection (3), which require that if the cost to the utility of a line extension as determined under Subsection (2) of Rule 25-4.067 or as provided in the company’s tariffs equals or exceeds the estimated cost of the proposed extension, the utility shall construct it without cost to the subscribers initially served.  Staff believes that this requirement is covered by the language of Subsection (2) of Rule 25-4.067.  Staff recommends deleting as unnecessary the statement in Subsection (3) as to how excess cost may be distributed by the company if the estimated cost of the proposed extension exceeds the amount which the utility is required to bear.  This language is non-compulsory and  does not impose a requirement upon companies. 

Staff does not recommend deleting the remaining provisions of Subsection (3) of Rule 25-4.067, which provide that no portion of construction shall be assessed to the applicant for the provision of new plant where the new plant parallels and reinforces existing plant or is constructed along a road and is to be used to serve subscribers in general.  These  provisions should be retained because staff believes it is not reasonable to charge an individual subscriber for a plant extension which is designed to serve or benefit many other subscribers.

Staff recommends amending that portion of Subsection (3) that states that “[t]he company’s tariff shall provide that such excess may be paid in cash in a lump sum or as a surcharge over a period of five years or such lesser period as the subscriber and company may mutually agree upon.”  Staff recommends that this language be changed to require that the portion of construction costs paid by the subscriber may be paid in cash in a lump sum or as a surcharge over a period of three years or such other period as agreed upon.  It is not necessary to state in Rule 25-4.067 that this information shall be provided in the company’s tariff because Rule 25-4.034(1), as proposed for amendment by the Commission pursuant to its November 13, 2008 agenda conference, would require that any language concerning payment of construction costs and terms be set forth in tariffs filed with the Commission, or, pursuant to Section 364.051(5)(a), F.S., otherwise publicly published.  Staff believes that these requirements are appropriate to assure publication of a company’s policy in this regard.

Staff recommends decreasing the surcharge payment period in Subsection (3) from five to three years, or such other period as agreed upon, in recognition of changed market conditions.  Unlike 40 years ago, staff believes that customers often do not remain with a provider as long as they used to, and a three-year payment period is more realistic than a five-year payment period. 

Staff  recommends that Subsection (4) of Rule 25-4.067 should be deleted because it is obsolete.  Staff believes that this subsection is seldom, if ever, used for residential telephone service applicants because it is extremely rare that a residential customer requires a line extension which would result in additional subscribers requiring use of that line extension over the next five years.  


Joint Petitioners suggest deletion of Subsections (5) through (7) of Rule 25-4.067.  Subsection (5) provides that no company shall be required to extend facilities for new service without the necessary right-of-way, and that the company may charge for pole attachments in lieu of new construction costs provided that the applicant may elect to pay excess construction costs as though the service were provided without the use of attachment.  Subsection (6) pertains to the ownership of all constructed facilities and states that no portion of the expense assessed against the applicant shall be refundable by the company.  Subsection (7) allows the utility to establish an extension policy more favorable to customers as long as no undue discrimination is practiced.  Staff believes that these three sections are primarily for the benefit of telecommunications companies.  Therefore, since the ILECs request that these sections be deleted, staff sees no reason to retain them, and recommends that they be deleted.  In addition, it is unnecessary to prohibit discriminatory treatment between customers in Rule 25-4.067 since this practice is prohibited by Section 364.08, F.S.

Subsection (8) provides that in the event that a company and applicant are unable to agree in regard to an extension, either party may appeal to the Commission for a review.  Staff does not recommend that this provision be deleted because it is an important customer protection provision which implements Section 364.15, F.S. 


Joint Petitioners believe that Rule 25-4.067 should be applied to residential service only.  Joint Petitioners state that, typically, business customers have not been adversely impacted since the intent of the rule is to provide service where the cost to provide service is high, “such as in the middle of a forest.”  They state that, because businesses are generally established in a more populous area, the need for a line extension policy is unnecessary since the potential revenue would already warrant a company providing services.


Staff agrees with Joint Petitioners that typically it is unnecessary for business customers to make use of an ILEC’s line extension policy.  Staff also notes that Rule 25-4.067 is rarely used for business service.  For these reasons, staff recommends that this rule be amended to apply to residential service only.

In addition, staff recommends adding language to Rule 25-4.067 to state that the rule shall not apply to line extensions when the applicant has requested broadband or video service in addition to telecommunications service.  The reason for adding this language is that revenues and costs for line extensions capable of providing broadband or video services may be significantly different from revenues and costs for a line extension solely to provide telecommunications. service.  This rule does not contemplate or address the more economically complex situation of an ILEC providing broadband or video services in conjunction with telecommunications service.  Because of this, staff believes that an applicant requesting these additional, nonregulated services is not requesting service under the same or substantially the same circumstances and conditions as an applicant requesting solely residential telephone service.  For this reason, staff believes the two situations warrant different regulatory treatment, and the rule should not be applied to line extensions when the applicant has also requested either broadband or video service.

Staff believes that the provisions of Rule 25-4.067, amended as recommended by staff, give protection to the consumer so that excessive CIAC charges may not be imposed.  Staff notes that the protections of Rule 25-4.067 extend to consumers in remote areas that require special construction to build facilities in order to provide service.  Because these requirements are applicable to all telecommunications companies, they meet the statutory definition of a rule and, therefore, should remain part of Rule 25-4.067, F.A.C.  Staff believes that these provisions are an important part of the Commission’s responsibility in protecting the public interest. 


f.  Rule 25-4.070, Customer Trouble Reports

Rule 25-4.070 (p. 55) pertains to trouble reports.
  The rule establishes requirements for telecommunications companies when service needs to be restored, identifies circumstances under which a customer must be given a refund or adjustment, and requires reports to be filed with the Commission.  

Joint Petitioners argued in their post-workshop comments that this rule should be repealed due to the presence of competition in the telecommunications market.  However, Joint Petitioners changed their position in their November 14, 2008, modification to their Joint Petition, requesting amendments to the rule instead of repeal.


OPC, the Office of the Attorney General, and AARP argue that Rule 25-4.070 should not be repealed.  They state that reliable telephone service is crucial to health and personal welfare.  They assert that the ability to contact police, fire, medical and other services in times of emergency is critical to all telecommunications customers.  They state that the loss of any of these services could have devastating consequences.  They contend that competition should not be used as an excuse to provide less reliable telephone service.  OPC states that to the contrary, competition should bring better, more reliable service. 

CWA states that trouble reports are linked to maintenance.  CWA believes that it is important for the Commission to continue to receive these reports. 

Subsection (1) of Rule 25-4.070 states that each telecommunications company shall make all reasonable efforts to minimize the extent and duration of trouble conditions that disrupt or affect customer service.  Joint Petitioners suggest amending this requirement so that it applies to basic residential telecommunications service only.  Joint Petitioners believe that application of Rule 25-4.070 to business services would burden this most highly competitive segment of the markets.  Staff believes that Rule 25-4.070 should be amended to reflect that it is applicable to residential service only.  OPC, the Office of the Attorney General, and AARP agree with this recommendation.

Staff does not recommend limiting application of Rule 25-4.070 to only customers with no bundled service.  Under Joint Petitioners’ proposal, this rule would not apply to trouble conditions that affect or disrupt customers who have basic telecommunications service
 bundled with vertical telecommunications services, such as call-waiting or call forwarding.  Under Joint Petitioner’s proposal, the service standard of correcting 95% of trouble reports for residential customer service within 48 hours would apply to customers who have only basic telecommunications service.  Customers who have basic service bundled with other services, however, would not be afforded the protection of this service standard.  Section 364.08, F.S., prohibits a telecommunications company from extending to any person any advantage or benefit of any rule or regulation not regularly and uniformly extended to all persons under like circumstances for like or substantially similar service.  Staff believes that all customers who receive basic telecommunications services, whether or not they are bundled with other services, should be treated the same under Rule 25-4.070.  Furthermore, the Commission is charged by Section 364.01(4) with protecting the availability of adequate basic local telecommunications service to all citizens of the state.  For these reasons, staff recommends that service standard of Rule 25-4.070 should continue to apply all customers’ telephone services, and not be limited to basic service only.  


Subsection (1) further requires that trouble reports be classified as to their severity on a “service interruption” or “service affecting” basis, and that service interruption reports shall not be downgraded to a service affecting report, but that, however, a service affecting report shall be upgraded to a service interruption if changing trouble conditions so indicate.  Joint Petitioners suggest amending Subsection (1) to delete this requirement.  Instead, Joint Petitioners suggest adding language to state that trouble reports “will be handled on a trouble is a trouble basis and there will be no distinction between service affecting and out of service troubles.” 

Staff recommends that Subsection (1) should be amended to delete the provisions regarding classification of trouble reports and regarding service interruption reports.  Staff also recommends combining the service interruption and service affecting classifications into one category.  Staff believes that this change allows the companies flexibility in dispatching outside workforces for the purpose of reducing driving time between trouble repairs. 

As a result of amending Subsection (1) to combine the service affecting and service interruption trouble categories into one category, staff recommends that Subparagraph (1)(b) be amended to increase the amount of time that the company has for repair or customer notification from 24 to 48 hours.  The change to 48 hours is the average of the 72 hour (service interruption trouble) and 24 hour (service affecting) service objectives contained in Subsection (3) of this rule, which are being deleted from Subsection (3) due to staff’s recommended change from two service trouble categories to one service trouble category.  As a result of these changes, staff recommends that Subparagraph (1)(c), which requires that service restoration be made “without undue delay,” be deleted as unnecessary.

Subsection (2) of Rule 25-4.070 sets forth the requirements for providing repair service on Sundays and holidays.  Joint Petitioners suggest, consistent with their suggested amendments to Subsection (1), that the term “service interruptions” be used instead of the synonymous term “out of service (OOS) conditions.”
  Staff agrees and recommends this change.

Subsection (3) of Rule 25-4.070 contains service objectives for “service interruption” and “service affecting” trouble conditions.  The restoration of interrupted service shall be scheduled to ensure that at least 95 percent of service interruptions shall be cleared within 24 hours of report in each exchange that contains at least 50,000 lines, as measured on a monthly basis.  For service affecting trouble conditions, clearing of service affecting trouble reports shall be scheduled to ensure that at least 95 percent of such reports are cleared within 72 hours of the report in each exchange which contains at least 50,000 lines, as measured on a monthly basis.

Joint Petitioners, consistent with their suggestion to amend Subsection (1) to delete the distinction between service affecting and service interruption trouble categories, suggest deleting the language in Subsection (3).  Instead, Joint Petitioners suggest adding language to Subsection (3) to provide that the service objectives for trouble reports for customers with basic residential telecommunications service will be corrected 80 percent of the time within 48 hours on a statewide average basis unless customer requests an alterative restoration.  Joint Petitioners also suggest adding to Subsection (3) language which states that, for companies that do not have systems enabling them to report results on an automated basis according to service type, performance will be measured and reported based on results for all residential customers, and that upon request, the Commission may authorize a company to measure and report results on an alternative basis.

Staff  recommends, consistent with the amendment of Subsection (1), deleting the language of Subparagraphs (3)(a) and (b) regarding the distinction between service affecting and service interruption trouble categories.  Instead, staff recommends changing the manner in which the trouble reports are reported from exchange based to rural (that is, fewer than 50,000 access lines per exchange) and urban (that is, 50,000 or more access lines per exchange).  In addition, companies may combine all rural together and may combine all urban together for the purposes of reporting in Rule 25-4.0185.  Staff believes that this change will still give the Commission the ability to monitor problem areas through the reporting requirements.

In addition staff recommends that Subsection (3) be amended to state that trouble reports for residential customer service shall be corrected 95 percent of the time within 48 hours, as referenced in Subsection (1) above.  The change to 48 hours is the average of the 72 hour clearing time for service interruption trouble reports and the 24 hour clearing time for service affecting trouble reports contained in Subsection (3), which are being deleted due to staff’s recommended change from two service trouble categories to one service trouble category.

Staff also recommends that Rule 25-4.070 be amended to properly characterize the service restoration requirements as “service standards” instead of “service objectives,” consistent with Commission practice.
  Rule 25-4.070(3) is being amended to state:  “Trouble reports for residential customer service shall be correct 95 percent of the time within 48 hours.”  This is a requirement which companies are expected to meet as representative of adequate service, and therefore meets the definition of a service standard. 

Subsection (5) of Rule 25-4.070 requires that each telephone company shall establish procedures to insure the prompt investigation and correction of repeat trouble reports.  Joint Petitioners suggest deleting the provisions of Subsection (5), which require that the percentage of repeat troubles will not exceed 20 percent of the total initial customer reports in each exchange when measured on a monthly basis, and defining a repeat trouble report as another report involving the same item of plant within 30 days of the initial report.  Staff recommends deleting Subsection (5) because a person experiencing multiple problems with the same repair will probably file a complaint with the company and possibly with the Commission.  Staff can monitor the repeat troubles through the complaint process or periodically through a data request if necessary.  In addition, because staff recommends that Subsection (5) concerning repeat trouble reports be deleted, staff is also recommending deletion of  the provision in Subsection (6) referencing repeat trouble reports.

Rule 25-4.070 implements Section 364.15, F.S., Compelling Repairs, Improvements, Changes, Additions, or Extensions.  Section 364.15 requires the Commission to make and serve an order directing that such repairs, improvements, changes, additions, or extensions be made as it determines reasonably ought to be made, in order to secure adequate service or facilities for telecommunications services.  Rule 25-4.070 implements Section 364.15, F.S., by providing specific requirements regarding restoration of interrupted service, repairs on Sundays and holidays, and service interruptions that affect the public health and safety.  These specific requirements, as recommended for amendment by staff, are important and necessary to implement Section 364.15, F.S.  Setting such requirements by rule ensures uniform enforcement of the exercise of the Commission’s regulatory responsibilities under Section 364.15, F.S. 


g.  Rule 25-4.071, Adequacy of Service

Staff recommends that Rule 25-4.071 (p. 58) be amended.  Rule 25-4.071 implements Section 364.15, F.S., which requires the Commission to direct any repairs, improvements, changes, additions, or extensions to be made to any telecommunications facilities whenever it finds such action necessary in order to secure adequate service.  Subsection (1) of Rule 25-4.071 requires that, during the average busy season busy hour, at least 97 percent of all calls offered to any trunk group shall not encounter an all trunk busy condition.  Subsection (2) of the rule establishes 95 percent call completion standards.  Staff recommends that these provisions should be deleted as obsolete due to industry technology changes from analog to digital switching.  These rule provisions were important when the network was an analog network, but the network has since been redesigned to digital, and adding additional trunking is quickly done when necessary.

However, staff recommends retaining the requirement in Subsection (2) of Rule 25-4.071 that telephone calls to valid numbers should encounter a ring-back tone, line busy signal, or non-working number intercept facility after completion of dialing.  Staff believes that it is important to require that customers not terminate with “dead air” but that there is a response of the type listed.


Staff recommends deleting the language in Subsections (3) and (4) regarding intercept service as unnecessary and duplicative.  Subsection (3) should be deleted based on staff’s recommendation that its language be incorporated into Rule 25-4.074, as set forth below. Subsection (4) should be deleted as unnecessary because it adds no regulatory requirements to Rule 25-4.071, stating only that intercept services shall be as outlined in Rule 25-4.074.

Finally, staff recommends retaining Subsection (5) of Rule 25-4.071.  Subsection (5) requires that a line busy signal (60 impulse per minute tone) shall not be used for any signaling purpose except to denote that a subscriber’s line or other listed equipment is in use where the quantity is controlled by the customer.  As discussed above, this subsection should be retained because it is important to have consistency in the use of busy signals in order to avoid customer confusion. 

h.  Rule 25-4.073, Answering Time


Rule 25-4.073 (p. 59) contains provisions concerning a company’s responsibilities in answering calls to their offices.  Each company is required to submit a report to the Commission with respect to answer time.  Joint Petitioners originally requested that Rule 25-4.073 be repealed.  In their November 14, 2008 modification to their Joint Petition, Joint Petitioners changed their request to ask for amendment of this rule.

Joint Petitioners believe that this rule should remain applicable to residential service only because application of these rules to business services would burden what they describe as the most highly competitive segment of the markets.  Staff recommends that this rule be amended to clarify that it applies to residential service only.  Businesses have larger contracts that should force the companies to respond or they may lose the contract to another provider.  OPC agrees with the staff proposal to clarify that the rule applies to residential service only.

OPC states in its post-workshop comments that when the previous standard was adopted, it was assumed that all customer calls to a company’s repair and the business office would be answered by live representatives.  OPC notes that the present rule provides significant incentives for the continued mechanization of incoming calls from customers that has allowed the companies to convert the majority of their incoming calling load from live answering to automated answering.

Subparagraph (1)(a) of Rule 25-4.073 requires that each company under normal operating conditions answer at least 90 percent of all calls directed to repair services and 80 percent of all calls to business offices within 30 seconds after the last digit is dialed when no menu driven system is utilized.  Joint Petitioners recommend deleting this requirement.  They suggest that, instead, answer time for calls directed to repair services and calls directed to business offices for residential basic service customers be measured and reported based on the average speed of answer (ASA) which shall not exceed 120 seconds.  They suggest amending the rule to state that the measurement of ASA begins when the call leaves the automated, interactive answering system, referred to as an Integrated Voice Response Unit (IVRU), and ends when a service representative answers the call or the caller abandons the call.  Further, they suggest language that, where an IVRU is not used, measurement of ASA begins as soon as the call is received and ends when a service representative answers the call or the caller abandons the call.


Staff recommends amending Subparagraph (1)(a) to require that at least 90 percent of all calls directed to both business and repair offices for residential service be answered within 90 seconds instead of 30 seconds where no menu driven system is utilized.  Staff believes that this change will allow the companies flexibility in managing their call centers.  Staff believes that 90 seconds is a reasonable amount of time for a person to wait for a live attendant when compared to answer times in other industries.

Subparagraphs (1)(b) and (c) of Rule 25-4.073 state that when a company uses an IVRU, at least 95 percent of the calls offered shall be answered within 15 seconds after the last digit is dialed, and the initial recorded message presented by the system to the customer shall include the option of transferring to a live attendant within the first 30 seconds of the message.  The call is required to be transferred by the system to a live attendant when a subscriber selects that option or does not interact with the system for 20 seconds, and at least 90 percent of the calls shall be answered by the live attendant prepared to give immediate assistance within 55 seconds of being transferred to the attendant.  Joint Petitioners suggest deleting this language in the rule and replacing it with the statement that for calls initially routed to an automated menu and handled without the intervention of a live business office representative, the answer time for these calls should be counted as one second.

Staff  recommends that Subparagraph (1)(b) be amended to increase the answer time of the IVRU from 15 to 30 seconds in order to give companies the ability to reduce the number of trunks.  This change should result in cost savings to the companies.  Staff also recommends changing the time within which the option to transfer to a live attendant is presented to the caller from 30 to 60 seconds from the message.  Staff believes that 60 seconds is an acceptable amount of time to give callers to listen to options in the IVRU before receiving the option to transfer to a live attendant.

Staff recommends amending rather than deleting Subparagraph (1)(c) of Rule 25-4.073.  Staff recommends deleting as obsolete the portion of this rule requiring that subscribers who do not interact with the IVRU for 20 seconds be transferred to a live attendant.  This part of the rule was initially included to assure that persons using a rotary dial phone could reach a live attendant by not responding.  However, touch-tone service is virtually universal in Florida, making this provision of the rule obsolete.  Staff also recommends increasing the answer time for live attendants from 55 to 90 seconds.  Staff believes that a 90 second answer time is acceptable compared to other industries.


Section (1)(d) defines the term “answered” as used in Subsection (1) to mean more than an acknowledgment that the customer is waiting on the line and that the service representative is ready to render assistance.  Joint Petitioners suggest amending this language to limit this definition to calls in which the customer elects to speak to a service representative.  Staff believes that this provision should be retained as an important customer service protection.

Joint Petitioners suggest deleting Subsection (2) of Rule 25-4.073, which requires that answering time studies using actual data or any statistically valid substitute for actual data be made to the extent and frequency necessary to determine compliance with Rule 25-4.073.  Staff recommends that Subsection (2) be deleted because it is unnecessary.  Large LECs are required by Rule 25-4.0185(1) to file with the Commission on a quarterly basis, Schedule 15, Answer Time, of Form PSC/CMP 28.  Schedule 15 requires companies to enter, by category, the total number of calls to business and repair offices which are answered within the service standards required by Rule 25-4.073, the percent answered within the service standards, and whether the service standards are met.  The data submitted on Schedule 15 are sufficient for use in determining a company's compliance with Rule 25-4.073.  If there is a need for additional information to clarify compliance with the rule, it may be obtained through an information request or formal discovery, as the situation dictates.

i.  Rules 25-4.074, Intercept Service


Subsection (1) of Rule 25-4.074 (p. 61) requires that intercept service
 shall be engineered to provide a 90 percent completion for changed numbers, subject to exception, and for vacant or non-working numbers.  Subsection (2) of the rule requires subscriber lines which are temporarily disconnected for nonpayment of bills to be placed on intercept.  Subsection (3) of the rule requires that all private branch exchanges and In-Dial Paging Systems meet the service requirements of the rule prior to the assignment of a number block by the telephone company.


The Joint Petitioners had originally requested that this rule be repealed.  In response to that request, CWA argues that Rule 25-4.074 should be retained.  CWA points out that when customers move to a new residence, intercept service is very important to them. 


OPC, the Office of the Attorney General, and AARP state that intercept service is important to the efficient operation of the basic backbone network which continues to be a monopoly service provided by regulated telecommunications companies.  They assert that there is no substitute for the universal service provided by the backbone public switched telecommunications network, and even the small number of remaining CLECs, wireless companies and other competitors rely on the backbone network for call completions that include notification to incoming callers that a number has been changed, disconnected, or is vacant.  They state that the intercept standards are part of the basic telecommunications service components that constitute basic service.  They further state that customers who subscribe to basic service have done so to purchase service that includes the intercept of changed, disconnected and vacant numbers.  Intercept service works for the benefit of basic service customers and there is nothing in the competitive process that would ensure its continued availability if the rule requirements were abandoned.  They conclude that this rule constitutes the industry standard for intercept and it should be retained for all companies. 


Staff is recommending amendments to Rule 25-4.074 meant to clarify requirements and delete obsolete or unnecessary provisions.  Staff recommends retaining the portion of Subsection (1) of Rule 25-4.074 that requires intercept service to be provided for non-working, non-assigned (“vacant”) and changed numbers, and deleting the 90 percent completion requirement.  Providing this intercept service does not require outside personnel to be dispatched, and is instead accomplished via a computer terminal.  For this reason, the requirement that the intercept service be provided for these numbers does not need to be limited to 90 percent and is not a burden to companies.  Staff recommends renumbering this provision to new Subsection (2) of Rule 25-4.074.


Staff recommends deleting Subsection (3) as obsolete.  The Commission no longer regulates private branch exchanges and In-Dial Paging Systems.  Staff recommends a new Subsection (3) to incorporate language from current Subsection (2), and to clarify that an intercept message is required for subscriber lines temporarily disconnected for nonpayment of bills.  Staff recommends a new Subsection (4) which would incorporate language being transferred from Rule 25-4.071(3), and which would ensure that intercept messages are provided for any invalid number dialed by the consumer, such as only dialing 6 digits instead of 7.  Staff also recommends deleting the reference to 911 in Subsection (4)(b) because it is obsolete and, instead, providing for an alternative routing to a predetermined default number which is capable of handling emergency calls in the event that 911 service is impaired.  


In their October 31, 2008 post-workshop comments modifying their Joint Petition, Joint Petitioners state that they have no objection to staff’s recommended amendment to Rule 25-4.074.  No workshop participants filed a response to Joint Petitioners’ filing regarding this rule.  

j.  Rule 25-4.083, Preferred Carrier Freeze


Rule 25-4.083 (p. 62) is a detailed rule that imposes requirements upon local exchange providers concerning imposition and removal of a Preferred Carrier Freeze (PC-Freeze)
 on a subscriber’s account, including information which must be contained on written authorizations to impose a PC-Freeze on a preferred provider selection.  Rule 25-4.083 implements Section 364.603, F.S., Methodology for Changing Telecommunications Provider, which requires the Commission to adopt rules to prevent the unauthorized change of a subscriber’s telecommunications service, to provide for specific verification methodologies, to provide for the notification to subscribers of the ability to freeze the subscriber’s choice of carriers at no charge, to allow for a subscriber’s change to be considered valid if verification was performed consistent with the Commission’s rules, to provide for remedies for violations of the rules, and to allow for the imposition of other penalties available in Chapter 364, F.S. 

Joint Petitioners recognize that Section 364.603, F.S., requires the Commission to adopt rules to prevent the unauthorized changing of a subscriber’s telecommunication service.  They suggest that the Commission should amend Rule 25-4.083 to state that each telecommunications carrier will comply with the FCC PC-Freeze requirements and that a PC-Freeze shall be implemented or removed at no charge to the subscriber. 


FCTA states that important distinctions exist between the state and federal PC-Freeze rules that argue in favor of keeping Florida’s current PC-Freeze rule.  FCTA states that Rule 25-4.083 offers more stringent and specific safeguards against anticompetitive activity than exist under the federal rule.  For instance, the federal rule allows ILECs to solicit customers to install a PC-Freeze and to charge for placing and removing the PC-Freeze.  They point out that Rule 25-4.083 does not permit soliciting customers to obtain a PC-Freeze.

Staff recommends that Rule 25-4.083 be amended to incorporate by reference the federal PC-Freeze requirements of 47 C.F.R. 64.1190.  Staff notes that compliance with 47 C.F.R. 64.1190 requires compliance with the FCC’s verification rules, 47 C.F.R. 64.1130 and 47 C.F.R. 64.1120.
  Staff recommends that Rule 25-4.083 be amended to delete the rule requirements which are duplicative of the provisions of 47 C.F.R. 64.1190.  Staff believes that these suggested amendments to Rule 25-4.083 meet the rulemaking requirements of Section 364.603, F.S.

The federal regulations do not preempt states from developing their own regulations regarding PC-Freezes.  Although Rule 25-4.083 and 47 C.F.R. 64.1190 are similar, there are some important differences.
Staff recommends that Rule 25-4.083 be amended to add a new Subsection (1) to state that a local provider shall make available a PC-Freeze upon a subscriber’s request.  Section 64.1190 applies only to LECs who offer PC-Freezes.
  Thus, if a LEC elects not to offer this service, customers would not be able to obtain a PC-Freeze to protect themselves from an unauthorized carrier change.  In contrast, Section 364.603, F.S., requires telecommunications companies to offer PC-Freezes, and Rule 25-4.083, F.A.C., applies to ILECs, CLECs, and IXCs.
Staff recommends retaining that portion of the language from Subsection (1) of Rule 25-4.083 that states that a PC-Freeze shall not be required as a condition for obtaining service.  The federal and state rules differ in that Rule 25-4.083(1) prohibits a telecommunications provider from placing a PC-Freeze on an account as a condition to obtain service.  Even though Section 64.1190 requires a LEC to obtain a customer’s authorization before placing a PC-Freeze on an account, it does not specifically preclude the company from requiring a customer to accept a PC-Freeze as a condition for obtaining service.

Staff recommends that Subsection (2) of Rule 25-4.083 be retained.  This subsection states that a PC-Freeze shall be implemented or removed at no charge to the subscriber.  This provision is necessary to clarify that removal of a PC-Freeze shall be at no charge to the subscriber.  Section 364.603, F.S., requires telecommunications companies to offer PC-Freezes to customers at no charge.  Rule 25-4.083(2), F.A.C., precludes a telecommunications company from charging for both the implementation and removal of a PC-Freeze.  This rule language is necessary because 47 C.F.R. 64.1190 allows LECs to charge for both implementing and removing a PC-Freeze.
  


Staff recommends that Subsection (5) of Rule 25-4.083 should be deleted.  This subsection prohibits a local provider from soliciting, marketing, or inducing subscribers to request a PC-Freeze, but states that a local provider is not prohibited from informing an existing or potential new subscriber who expresses concerns about slamming about the availability of a PC-Freeze.  Staff believes that Subsection (5) should be deleted because there will be sufficient consumer protections remaining in Rule 25-4.083, Rule 25-4.110(16), and 47 C.F.R. 64.1190 to prevent companies from misleading customers about PC-Freezes.  Section 64.1190 provides that all carrier-provided solicitation must include an explanation, in clear and neutral language, of what a PC-Freeze is and what services may be subject to a freeze.  Rule 25-4.110(16), as recommended for amendment by staff, requires that companies billing for local service must provide notification to customers about the availability of a PC-Freeze at no charge.  Rule 25-4.083(2), if retained as recommended by staff, prevents a company from forcing a customer to take a PC-Freeze as a condition for obtaining service.


Staff recommends that Rule 25-4.083 be amended to delete Subsections (3), (6), and (8), which staff believes are covered by the requirements of the 47 C.F.R. 64.1190(c), (d)(2), and (e), respectively.  Staff recommends that Subparagraphs (4)(a) and (b) of Rule 25-4.083 should be deleted because they are covered by the requirements of 47 C.F.R 64.1190(d)(1).  Likewise, staff believes that Subparagraphs (7)(a) through (c) of Rule 25-4.083 should be deleted because they are covered by the requirements of 47 C.F.R 64.1190(d)(3).


Staff recommends that Subsection (9) of Rule 25-4.083 should be deleted because it is unnecessary.  This subsection requires a local provider to retain authorization documentation or recordings for a period of one year as proof that a customer requested implementing or lifting a PC-Freeze.  Staff notes that the Commission receives few, if any, complaints involving the issue of proof that a customer requested implementing or lifting a PC-Freeze.  Staff believes that normal business practice sufficiently addresses any need for records retention, and a Commission regulation is not required.

Staff recommends that Subsections (10), (11), and (12) should be deleted.  These subsections were originally adopted in 2004 at the request of several telecommunications companies that participated in the rule development workshops in Docket No. 040167-TP, In Re: Proposed adoption of Rules 25-4.082, F.A.C., Number Portability, and 25-4.083, F.A.C., Preferred Carrier Freeze; and proposed amendment of Rules 25-4.003, F.A.C., Definitions; 25-24.490, F.A.C., Customer Relations; Rules Incorporated; and 25-24.845, F.A.C., Customer Relations; Rules Incorporated.  Two paragraphs below, taken from staff’s recommendation in Docket No. 040167-TP, explain why these sections were included in Rule 25-4.083.
A few of the requirements set forth in Rule 25-4.083 were added at the request of the industry.  Specifically, the rule requires that a PC Freeze shall not prohibit a local provider from changing wholesale services when serving the same end user.  Providers may change the types of wholesale services used to ultimately provide service to the end user, e.g., resale versus UNE-P, or the provider may select a different wholesale provider because of lower cost or better service.  In these cases, the change in how the service is delivered to the end user is transparent to the end user.  The rule will allow providers to change wholesale services whenever there is a PC Freeze on the account.


The proposed rule requires a local provider to place an indicator on the customer service record that a PC Freeze is in place.  The industry requested this aspect of the rule as it helps their operations by alerting them to the PC Freeze.  With this knowledge, the soliciting provider will be able to advise the prospective customer that a PC Freeze exists, and explain to the prospective customer the need to contact the current provider and have the PC Freeze lifted.  In addition, the rule requires that the local provider make available the ability for a subscriber’s new local provider to initiate a local PC Freeze using the local service request.  Here again, this is an operations matter that certain industry participants requested to be codified in this rulemaking proceeding.  The proposed rule will provide the acquiring provider the ability to place a service request and affect a PC Freeze on the same order.

Because the industry requests elimination of Subsections (10), (11), and (12) of Rule 25-4.083, staff surmises that the industry has changed its operational practices such that the issues addressed by these rules no longer exist as impairments to the competitive market.
Staff believes that there is no additional burden on the ILECs, CLECs, or IXCs if Rule 25-4.083 is amended as staff recommends.

k.  Rule 25-4.107,  Information to Customers

Subsection (1) of Rule 25-4.107 (p. 65) requires each company to provide disclosures of such information and assistance as is reasonable to assist any customer or applicant in obtaining adequate telephone service, including specified information on rates, residential installment plans for service connection charges payment, and “no sales solicitation” list information upon request.  Subsection (2) requires the company to provide, at the earliest time practicable, the billing cycle and approximate date the customer may expect to receive monthly billing.  Rule 25-4.107 implements, in part, Section 364.0252, F.S., which provides that the Commission may specify by rule the types of information to be developed by telecommunications companies and the manner by which the information will be provided to the customers.  Section 364.0252 states that the Commission shall undertake a comprehensive and ongoing effort to inform consumers regarding how to protect themselves in a competitive telecommunications market.


Staff recommends that Rule 25-4.107 be rewritten into 4 sections, that certain provisions be deleted, and that the rule’s application be limited to residential service.  Staff also recommends service connection installment plan language be transferred into this rule from Rule 25-4.108, Initiation of Service.  Staff is recommending repeal of Rule 25-4.108 in Issue 1.


Staff recommends that Subsection (1) of Rule 25-4.107 be amended to delete the statement that each company shall provide such information and assistance as is reasonable to assist any customer or applicant in obtaining telephone service adequate to his communication needs.  This general language adds nothing to the provisions of this rule and is unnecessary.  The specific types of information required to be provided by companies to persons applying for residential service are set forth in the other provisions of the rule.


Staff also recommends that Subsection (1) of Rule 25-4.107 be amended to delete the requirement that LECs advise persons applying for service of the rate for the least expensive one party basic local exchange telephone service, unless specific equipment or services are being requested.  This language is unnecessary because it is repetitive of Section 364.3382, F.S.  In addition, Section 364.3382, F.S., requires each LEC to provide an annual bill insert to advise each residential customer of the price of each service option selected by the customer.


Staff recommends deleting from Subsection (1) of Rule 25-4.107 the language requiring that the information provided to applicants include rate amounts and installment time periods and procedures.  Staff believes that requiring disclosure of rate amounts and installment information is unnecessary because this information would be disclosed at the customer’s request in discussing the installment plan. 


Staff also recommends adding to Subsection (1) of Rule 25-4.107 the language from Rule 25-4.108 that requires companies to permit residential customers to pay service connection charges in equal monthly installments over a period of at least 3 months and allows a company to charge a $1.00 monthly service fee.  Joint Petitioners, however, suggested deletion of this language in Rule 25-4.108 in their November 14, 2008 comments.


Staff disagrees with Joint Petitioners’ suggested deletion of the installment plan language.  The purpose of Rule 25-4.107, as of all rules in Chapter 25-4, is to define reasonable service standards that will promote the furnishing of adequate and satisfactory local and long distance service to the public and establish the rights and responsibilities of both the utility and customers.
  The requirement to allow residential customers to pay service connection charges over a period of at least 3 months provides a more affordable alternative for low income consumers.  From a consumer welfare perspective, staff believes that it is important to retain the current requirement to offer installment billing of connection charges for a monthly service fee.

The Commission has the authority to regulate the terms of telecommunications contracts pursuant to Section 364.19, F.S.  Additionally, Section 364.01(4), F.S., requires the Commission to protect the public health, safety, and welfare by ensuring that adequate basic local telecommunications services are available to all consumers in the state at reasonable and affordable prices.  The service connection charge installment plan is a requirement that helps ensure that basic local telecommunications services are made available to all consumers in Florida at reasonable and affordable prices, consistent with the legislative intent of Section 364.01(4), F.S.

Joint Petitioners suggest in their November 14, 2008 filing that the Commission delete the provision of Subsection (1) of Rule 25-4.107, which requires that, in any discussion of enhanced or optional service, each service shall be identified specifically and the price of each service shall be given.  Staff recommends retaining this provision.  Staff believes that in order for residential customers to understand their options, they need to be provided with the price for each separately tariffed service.  Like the disclosure requirements for connection charge installment plans, this requirement is consistent with the legislative intent of Section 364.01(4)(a), F.S.  Additionally, this rule provision implements the Commission’s responsibilities under Section 364.0252, F.S. 


Staff further recommends that Rule 25-4.107(1) be amended to delete the requirement that a LEC inform a person of the availability of and rates for local measured service, if offered, and that copies of the information be provided for prior approval to the customer service representatives of the Division of Competitive Markets and Enforcement.  The requirement that copies be provided to the Commission for prior approval is unnecessary because it is duplicative of the language in Section 364.3382(2), F.S.  In addition, staff believes that it is not necessary for residential service applicants to be given information concerning local measured service, if offered, and that this provision is obsolete.  Local measured service is only offered on a very limited basis by 2 companies in Florida.  It was originally introduced as a low cost, limited service alternative to unlimited, basic local telecommunications service.  If this service is available as the least-cost service alternative, it is required to be disclosed pursuant to Section 364.3382(1), F.S.


Joint Petitioners suggest in their November 14, 2008 filing that the Commission delete Subsection (2) of Rule 25-4.107, which states that, at the earliest time practicable, the company shall provide to a customer the billing cycle and approximate date monthly billing may be expected to be received.  Staff agrees that this section should be deleted because it is unnecessary and does not add any meaningful regulatory requirement.  The earliest time practicable may be at the time of billing, at which time the billing cycle information and date of billing are shown on the customer’s bill. 


Finally, staff recommends that Rule 25-4.107 should be amended to apply to residential customers only.  Staff believes that business customers generally have more choices for service than residential customers and are more informed, so it is not necessary to require companies by rule to provide business customers with the “No Sales Solicitation” list, or to give the price for and identify specifically any enhanced or optional services which are discussed.  Finally, the provisions of Rule 25-4.107 concerning service connection charge installment plans are already limited to residential service.

l.  Rule 25-4.109, Customer Deposits


Rule 25-4.109 (p. 66) provides detailed requirements for LECs concerning customer deposits.  The rule requires that each LEC’s tariff contain the specific criteria for determining the amount of initial deposit.


Joint Petitioners stated in their post-workshop comments filed October 7, 2008, that Rule 25-4.109 is unnecessary in Florida due to the presence of competition in the telecommunications market.  Joint Petitioners stated that they believe that customer deposits should be governed by tariffs rather than by rule, and that those ILECs that currently collect deposits would need to work with staff on a transition plan to move from the rule to tariffs and how to handle deposits that have already been collected.  They stated that if an issue arises that needs to be addressed, the Commission could address it in a specific review or when a complaint is raised.


However, in their November 14, 2008 letter, Joint Petitioners suggest deleting Subparagraphs (1)(a) through (d) and Subsections (2) through (8) of Rule 25-4.109, instead of repealing this rule.  They suggest retaining the portions of Subsection (1) that require each LEC’s tariff to contain specific criteria for determining the amount of the initial deposit and provide for a LEC’s ability to require an applicant for service to satisfactorily establish credit.


OPC, the Office of the Attorney General, and AARP believe that the ILECs have presented no reason to modify or change Rule 25-4.109.  They assert that, absent such justification, the rule should be retained. 


Rule 25-4.109 implements Section 364.19, F.S., which authorizes the Commission to regulate by rule the terms of telecommunications service contracts between companies and their patrons.  By virtue of being a condition of service, a company’s customer deposit policy would be contained in the ILEC tariffs.  However, reliance on tariffs does not provide any level of assurance that a company’s customer deposit policy would be subject to reasonable limitations if Rule 25-4.109 is repealed.  Customers could experience problems in receiving timely refunds with interest, despite a good bill payment history.  Staff believes that the requirements of Rule 25-4.109 are important and should continue to be applied on a uniform basis.  This being the case, Section 120.54(1), F.S., mandates that these requirements be implemented by rule.  For these reasons, staff does not recommend that this rule be amended as suggested by Joint Petitioners.


However, staff is recommending that Rule 25-4.109 be amended to apply to residential customers only.  Staff believes that business customers have more options in that there are more CLECs offering services to business customers than to residential customers.  For this reason, staff recommends that Rule 25-4.109 be amended to delete those provisions in Subsections (3), (4) and (5) relating to nonresidential customer service, and to specify that the rule applies to residential customer service only. 

m.  Rule 25-4.110, Customer Billing for Local Exchange Companies


Rule 25-4.110 (p. 69) is a very extensive rule which contains specific and detailed requirements concerning billing.  Rule 25-4.110 implements Section 364.19, F.S., which grants the Commission the authority to regulate by rule the terms of telecommunications service contracts between telecommunications companies and their patrons.  The rule also implements Section 364.604, F.S., which contains certain requirements on billing practices and specifies that the Commission may adopt rules to implement that section.


In their November 14, 2008 letter modifying their Joint Petition, Joint Petitioners suggest deleting the rule as written and instead substituting the language that “[e]ach company shall comply with the Federal Communications Commission’s Truth-In-Billing requirements.”  They state that the FCC’s Truth-in-Billing requirements, 47 C.F.R. 64.2400-64.2401, together with Section 364.604, adequately address customer billing such that Rule 25-4.110 is not needed.  Joint Petitioners allege that many states now have rules that simply refer to the FCC’s rule, that mirror the FCC’s rule, or that have only minimal additional requirements.  Additionally, they argue that Rule 25-4.110 not only adds another unnecessary level of regulation, but also results in unduly lengthy and complex bills, which can be confusing to customers.  Finally, Joint Petitioners argue that their competitors do not have to comply with this rule, giving their competitors the advantage of a more understandable and straightforward bill. 


In its post-workshop comments, OPC states that it believes that billing rules should apply to all companies to ensure that consumers have adequate explanations of their billing and equitable treatment from telecommunications companies engaged in the billing and collection process.  OPC states that the FCC Truth-in-Billing rules are essentially just statements of principles.  It suggests that, if the ILECs wish to amend this rule, they should suggest specific amendments rather than wholesale elimination of the rule.  The Office of the Attorney General and AARP agreed with OPC.

Staff recommends amending Rule 25-4.110 such that local providers be required to meet the requirements of the FCC Truth-in-Billing Requirements for Common Carriers.  Staff recommends deleting the provisions of Rule 25-4.110 that are duplicative of Section 364.604(1), F.S., or 47 C.F.R. 64.2401(a), (b) and (d).  The rule provisions which staff recommends be deleted on this basis are Subparagraphs (2)(a)(b), and (c), concerning billing requirements, the provision in Subsection (4) requiring itemized bills to be in easily understood language, Subsection (14), concerning billing information requirements, and Subsection (17), concerning notice of change to the customer’s presubscribed provider of local, local toll, or toll service. 

Staff recommends deleting the language of Subsection (2)(d) of Rule 25-4.110 which states that each billing party shall set forth on the bill all charges, fees, and taxes which are due and payable, because this language is duplicative of the language of Section 364.604, F.S.  However, staff recommends amending Subparagraph (2)(e) to add language stating that the billing party will provide a plain language explanation to any customer who contacts the billing party.  This language replaces the language staff recommends deleting in Subparagraph (2)(d)2.b. of this rule.

In addition, staff recommends amending Rule 25-4.110 to delete or amend provisions which are obsolete, duplicative or unnecessary.  Staff recommends deleting as obsolete Subparagraph (4)(c), which requires a bill to itemize touch tone service charges, because companies no longer have these charges in their tariffs. 


Staff recommends deleting Subsection (7), except for the requirements that bills shall not be considered delinquent prior to the expiration of 15 days from the date of mailing or delivery by the company.  The remainder of Subsection (7) does not contain requirements placed upon companies, rather, the provisions set forth optional provisions which a company may follow if demanding payment under certain circumstances, and are not prohibitory in nature.  These provisions are, therefore, unnecessary and should be deleted.


Staff recommends deleting Subsection (11) of Rule 25-4.110, Local Communications Services Tax.  Chapter 202, F.S., Communications Services Tax Simplification Law, authorizes and addresses local communications services tax.  Subparagraph (11)(a), which defines the Local Communications Services Tax, and Subparagraph (11)(b), which states that a LEC may collect that tax only from its subscribers receiving service within that municipality or county, are duplicative of the provisions in Chapter 202, including Section 202.19, F.S., and do not need to be repeated in Rule 25-4.110.  Subparagraph (11)(c) of Rule 25-4.110 prohibits a LEC from incorporating any portion of that tax into its other rates for service.  Section 364.604, F.S., requires each billing party to clearly identify on its bill the specific charges, taxes, and fees associated with each telecommunications or information service.  Staff believes that Section 364.604 adequately addresses the requirement that taxes be identified on customer bills.  For this reason, staff recommends that Subparagraph (11)(c) should be deleted.

Staff recommends deleting Subsection (12), State Communications Services Tax.  Subparagraph (12)(a) defines the state communications services tax, and Subparagraph (12)(b) states that a LEC may not incorporate any portion of that tax into its other rates for service.  Subparagraph (12)(a) repeats definitions found in the Chapters 202 and 203, F.S., and therefore is not necessary to include in Rule 25-4.110.  Subparagraph (12)(b) is not necessary because staff believes that Section 364.604 adequately addresses the requirement that taxes be identified on customer bills.  For these reasons staff recommends that Subsection (12) should be deleted.

Subsection (15) of Rule 25-4.110 addresses requirements concerning charges for Pay Per Call service (900 or 976).  Staff recommends amending this section to delete provisions which are obsolete due to the substantial decline in reported problems with Pay Per Call services.  However, staff recommends retaining and renumbering that portion of Subsection (5)(c) which requires a LEC or IXC to adjust the first bill containing Pay Per Call charges upon the customer’s stated lack of knowledge that such calls have a charge, and to make a second adjustment if necessary as described in the rule.  Further, staff recommends that the language of this provision be amended to require that at the time the charge is removed, the end user/customer must be notified of the availability of free blocking of Pay Per Call service.  Staff believes that these provisions are required in order to provide customers with protection. Staff notes that Section 364.604(3) provides additional protection to customers by requiring that every billing party provide a free blocking option to a customer to block 900 or 976 telephone calls.

While staff believes that the FCC Truth-in-Billing regulations and state statutes allow deletion of the rule provisions discussed above because of duplication of language, and that some provisions are obsolete and unnecessary, certain provisions of Rule 25-4.110 should be retained because they are not duplicative of the law, and are not obsolete or unnecessary.  Subsections (1), (3), (4), (5), (6), (7), (8), (9), (10), (13), (16),  (18) and (19), or provisions thereof, address an option for monthly billing, an annual itemized bill with explanation, bill credits for out-of-service conditions, minimum time for bill payment, annual notice regarding directory closing date and listing updates/additions, annual notice regarding “no sales solicitation” list, a 12-month limit on backbilling, application of partial payments, removal of unauthorized charges, notification of PC Freeze availability, and requests from customers for a billing party to restrict charges in its bills.  These provisions of Rule 25-4.110 provide important consumer safeguards and information to customers.  Staff believes that these requirements contained in Rule 25-4.110 are necessary and important to the Commission’s implementation of Sections 364.19 and 364.604, F.S., and that they should be retained and renumbered in the rule.

Subsection (4) requires that an annual itemized bill shall be accompanied by a bill stuffer which explains the itemization and advises the customer to verify the items and charges on the itemized bill.  The subsection also includes the minimum requirements as to what information shall be included on an itemized bill.  In addition to the amendments previously suggested to Subsection (4) in this issue, staff recommends that the language of Subsection (4) be amended such that the annual itemized bill shall be accompanied by a bill insert or bill message, rather than by solely a bill stuffer.  This gives LECs the flexibility of choosing to disclose the required information either on the bill itself or by separate insert.  Subsection (4) implements Section 364.3382, F.S., Disclosure, and provides for important customer safeguards.  For this reason, staff recommends that Subsection (4) be retained with the amendments suggested by staff.

Likewise, staff recommends that Subsection (5) be retained.  Subsection (5) lists items which are required to be on all bills rendered by a LEC:  Discount or penalty, past due balance, items for which nonpayment will result in disconnection of basic local service, long-distance monthly or minimum charges and usage charges, usage–based local charges, telecommunications access system surcharge, 911 fee, and delinquent date.  Staff believes that this information is important for customers and that this subsection should, therefore, be retained.  However, staff believes that the companies may be given more flexibility in their bill presentation by amending Subparagraph (5)(c) to allow the statement on bills of either amounts or items, rather than solely items, for which nonpayment will result in disconnection. 

Staff also recommends that Subsection (6) of the Rule 25-4.110 be retained.  Subsection (6) requires each company to make appropriate adjustments or refunds where the subscriber’s service is interrupted through no fault of the subscriber, and remains out of order in excess of 24 hours after the subscriber notifies the company of the interruption.  However, staff recommends amending this language to read 48 hours instead of 24 in order to conform to staff’s recommended amendment to Rule 25-4.070, which changes the service standards and reporting requirements for trouble reports from two categories of reports with 24 and 72-hour response timeframes to one report category requiring a 48-hour response time.


Staff recommends retaining that portion of Subsection (10) requiring that the company may not backbill in excess of 12 months where any undercharge in billing of a customer is the result of a company mistake.  However, staff recommends that the provision of Subsection (10) referencing ratemaking proceedings should be deleted because it is obsolete since such proceedings do not apply to  price regulated LECs.

In addition, staff recommends amending the language of Subsection (16) to specify that customers must be notified that a PC-Freeze is available “at no charge,” and to require that notification shall conform to the requirements of Rule 25-4.083.  Staff notes that it has recommended that Rule 25-4.083 be amended to delete the requirement that all notification material regarding PC-Freezes include an explanation that there are no charges for implementing or removing a PC-Freeze, and to delete the requirement that authorization to impose a PC-Freeze confirm that there will be no charge to the subscriber for a PC Freeze.  Staff believes that the suggested amendments to Subsection (16) of Rule 25-4.110 are required by Section 364.603, F.S., which requires the Commission to adopt rules which “provide for the notification to subscribers of the ability to freeze the subscriber’s choice of carriers at no charge.”
Statement on SEEM
At the October 10, 2008, rule development workshop, CompSouth requested that the following language be included in any notice of rulemaking in this docket:

None of the rule amendments are intended to impact in any way wholesale service or the SEEM (Self-Effectuating Enforcement Mechanism) plan, the SEEM metrics or payments, or the type of data that must be collected and analyzed for purposes of the SEEM plan.

Staff believes that none of the rule amendments are intended to impact the type of data that must be collected and analyzed for purposes of the SEEM (Self-Effectuating Enforcement Mechanism) plan.  Further, staff believes that the amendments to Rules 25-4.002, 25-4.0185, 25-4.023, 25-4.067, 25-4.071, 25-4.074, 25-4.083, 25-4.107, 25-4.109, and 25-4.110 are not intended to impact wholesale service or the SEEM (Self-Effectuating Enforcement Mechanism) plan, or the SEEM metrics or payments.


However, it is staff’s opinion that the amendments to Rules 25-4.066, Availability of Residential Service, 25-4.070, Customer Trouble Reports for Residential Service, and 25-4.073, Answering Time for Residential Service, may impact wholesale service and the SEEM plan.


The Commission adopted wholesale performance measurement plans for AT&T (formerly BellSouth) in August 2001, for Embarq in January 2003, and for Verizon in June 2003. AT&T’s  measurement plan also includes a Self-Effectuating Enforcement Mechanism (SEEM) Administrative Plan.  Under the SEEM Plan, payments are made to CLECs and/or the State of Florida by AT&T if the company fails to meet performance standards for key measurements. 

The Commission approved wholesale performance measurement plans to ensure that CLECs receive nondiscriminatory access to ILECs’ operations support systems, and consequently, to foster the continued development of competition in Florida’s telecommunications market.  The wholesale performance measurement plans identify measures that are used to detect and correct any degradation of service provided to CLECs.  A critical component of assessing the quality of service provided to CLECs is the level of performance that ILECs provide to retail customers.
Specific performance measurement standards established within the plans are used by CLECs and the Commission to measure the level of service an ILEC provides to its wholesale customers versus the level of performance an ILEC provides to its retail customers.  These performance standards are known as retail analogs and are critical to the monitoring of retail-wholesale relationships.  ILECs are required to provide, at a minimum, the same level of service to CLECs as they provide to their retail customers.
Staff believes that the suggested amendments to Rules 25-4.066, 25-4.070, and 25-4.073 may result in changes to retail quality of service.  Consequently, CLEC customers may also experience changes in service quality.  However, the rule amendments would not affect the requirement that ILECs provide the same level of service to both their retail customers and CLECs.  Moreover, the recommended amendments to Rules 25-4.066, 25-4.070, and 25-4.073 will not change the type of data that must be collected and analyzed for purposes of the SEEM plan.

Staff does not recommend including the language proposed by CompSouth in any notice of rulemaking with regard to the amendment of Rules 25-4.066, 25-4.070, and 25-4.073 because the amendments may result in change to wholesale service quality obligations.  However, staff does recommend including the following language in any notice of rulemaking:

None of the rule amendments are intended to impact the type of data that must be collected and analyzed for purposes of the SEEM (Self-Effectuating Enforcement Mechanism) plan.  The amendments to Rules 25-4.002, 25-4.0185, 25-4.023, 25-4.067, 25-4.071, 25-4.074, 25-4.083, 25-4.107, 25-4.109, and 25-4.110 are not intended to impact wholesale service or the SEEM  plan, or the SEEM metrics or payments. 

Statement of Estimated Regulatory Cost (SERC)


The SERC (Attachment C) notes that the proposed amendments are intended to simplify, streamline, and clarify the rules.  The SERC also notes that the rule amendments would benefit the Commission and customers by having more simple, streamlined, and clarified rules, and that utilities’ administrative costs would likely decrease.  However, the amendments could possibly have negative impacts on customers due to longer answering times with the ILEC, more dropped calls, longer time for repairs to be made, and longer time for installation of new service.

Based upon the above, staff recommends that the Commission propose the amendment of Rules 25-4.002, 25-4.0185, 25-4.023, 25-4.066, 25-4.067, 25-4.070, 25-4.071, 25-4.073, 25-4.074, 25-4.083, 25-4.107, 25-4.109, and 25-4.110, F.A.C., as set forth in Attachment B.  Staff recommends that the notice of rulemaking contain language stating that none of the rule amendments are intended to impact the type of data that must be collected and analyzed for purposes of the SEEM (Self-Effectuating Enforcement Mechanism) plan.  Staff recommends that the notice of rulemaking also contain language stating that the amendments to Rules 25-4.002, 25-4.0185, 25-4.023, 25-4.067, 25-4.071, 25-4.074, 25-4.083, 25-4.107, 25-4.109, and 25-4.110 are not intended to impact wholesale service or the SEEM plan, or the SEEM metrics or payments.
Issue 3:3 TC "
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 Should these dockets be closed? (Cowdery, Miller)
Recommendation: 
 Yes.  Docket No. 080159-TP should be closed for administrative efficiency.  If no requests for hearing or comments are filed, the rules proposed by the Commission may be filed with the Department of State, and Docket No. 080641-TP may be closed.  

Staff Analysis: 
  All 16 of the rules addressed in this staff recommendation were noticed for proposed rule development in the Florida Administrative Weekly on September 26, 2008 in what became Docket No. 080641-TP.  Three of the rules in this staff recommendation were also noticed for proposed rule development in the Florida Administrative Weekly on April 25, 2008 in Docket No. 080159-TP.  Because the 16 rules addressed in this staff recommendation were noticed for proposed rule development in Docket No. 080641-TP, staff believes that for administrative efficiency, Docket No. 080159-TP should be closed.

Any requests for hearing or comments on the rules proposed by the Commission as a result of the Commission’s vote at the January 6, 2009, agenda conference should be filed in Docket No. 080641-TP.  If no requests for hearing or comments are filed, the rules proposed by the Commission may be filed with the Department of State, and Docket No. 080641-TP may be closed.









� Those rules are: Rules 25-4.017, Uniform System of Accounts; 25-4.0174, Uniform System and Classification of Accounts – Depreciation; 25-4.0175, Depreciation; 25-4.0178, Retirement Units; 25-4.022, Complaint – Trouble Reports, Etc.; 25-4.034, Tariffs; 25-4.040, Telephone Directories; Directory Assistance; 25-4.067, Extension of Facilities – Contributions in Aid of Construction; 25-4.079, Hearing/Speech Impaired Persons; 25-9.034, Contracts and Agreements; and 25-9.044, Change of Ownership.


� Those rules are: Rules 25-4.006, Issuance of Certificate in the Event of Failure to Furnish Adequate Service; 25-4.007, Reference to Commission; 25-4.019; Records and Reports in General; 25-4.024, Held Applications for Service; 25-4.039, Traffic; 25-4.046, Incremental Cost Data Submitted by Local Exchange Companies; and 25-4.116, Telephone Number Assignment Procedure. 


� Those rules are: Rules 25-4.0185, Periodic Reports; 25-4.0201, Audit Access to Records; 25-4.021, System Maps and Records; 25-4.023, Report of Interruptions; 25-4.066, Availability of Service; 25-4.069, Maintenance of Plant and Equipment; 25-4.070, Customer Trouble Reports; 25-4.071, Adequacy of Service; 25-4.072, Transmission Requirements; 25-4.073, Answering Time; 25-4.074, Intercept Service; 25-4.077, Metering and Recording Equipment; 25-4.083, Preferred Carrier Freeze; 25-4.085, Service Guarantee Program; 25-4.107, Information to Customers; 25-4.108, Initiation of Service; 25-4.109, Customer Deposits; 25-4.110, Customer Billing for Local Exchange Telecommunications Companies; 25-4.112, Termination of Service by Customer; 25-4.113, Refusal or Discontinuance of Service by Company; 25-4.114, Refunds; 25-4.115, Directory Assistance; 25-4.117, 800 Service; 25-4.200, Application and Scope; 25-4.202, Construction; 25-4.210, Service Evaluation and Investigation; 25-4.214, Tariff Filings; 25-4.215, Limited Scope Proceedings; 25-9.005, Information to Accompany Filings; 25-9.020, Front Cover; 25-9.022, Table of Contents; 25-9.022, Table of Contents; 25-9.023, Description of Territory Served; 25-9.024, Miscellaneous; 25-9.025, Technical Terms and Abbreviations; 25-9.026, Index of Rules and Regulations; 25-9.027, Rules and Regulations; 25-9.029, Index of Rate or Exchange Schedules; 25-9.030, Rate Schedules, General; 25-9.032, Telephone Utility Exchange Schedules; and 25-9.045, Withdrawal of Tariffs; 25-14.001, General; 25-14.004, Effect of Parent Debt on Federal Corporate Income Tax; 25-14.010, Accounting for Deferred Taxes from Intercompany Profits for Telecommunications Companies; 25-14.011, Procedures for Processing Ruling Requests to be Filed with the Internal Revenue Service; 25-14.012, Accounting for Postretirement Benefits Other Than Pensions; 25-14.013, Accounting for Deferred Income Taxes Under SFAS 109; and 25-14.014, Accounting for Asset Retirement Obligations Under SFAS 143. 


� Those rules are: Rules 25-4.002, Application and Scope; 25-4.003, Definitions; 25-4.021, System Maps and Records; 25-4.077, Metering and Recording Equipment; 25-4.215, Limited Scope Proceedings; 25-9.001, Application and Scope; and 25-14.001, General.


� The 53 rules addressed in Docket No. 080641-TP are: Rules 25-4.002, Application and Scope; 25-4.0185, Periodic Report; 25-4.019, Records and Reports in General; 25-4.020, Location and Preservation of Records; 25-4.0201, Audit Access to Records; 25-4.022, Complaint - Trouble Reports, Etc.; 25-4.023, Report of Interruptions; 25-4.034, Tariffs; 25-4.046, Incremental Cost Data Submitted by Local Exchange Companies; 25-4.066, Availability of Service; 25-4.067, Extension of Facilities - Contributions in Aid of Construction; 25-4.069, Maintenance of Plant and Equipment; 25-4.070, Customer Trouble Reports; 25-4.071, Adequacy of Service; 25-4.072, Transmission Requirements; 25-4.073, Answering Time; 25-4.074, Intercept Service; 25-4.083, Preferred Carrier Freeze; 25-4.085, Service Guarantee Program; 25-4.107, Information to Customers; 25-4.108, Initiation of Service; 25-4.109, Customer Deposits; 25-4.110, Customer Billing for Local Exchange Telecommunications Companies; 25-4.112, Termination of Service by Customer; 25-4.113, Refusal or Discontinuance of Service by Company; 25-4.115, Directory Assistance; 25-4.117, 800 Service; 25-4.200, Application and Scope; 25-4.202, Construction; 25-4.210, Service Evaluations and Investigations; 25-9.001, Application and Scope; 25-9.002, Definitions; 25-9.003, Information to Public; 25-9.004, General Filing Instructions; 25-9.005, Information to Accompany Filings; 25-9.006, Size and Form of Tariffs; 25-9.008, Telephone Utility Tariffs; 25-9.009, Numbering and General Data Required for Each Sheet; 25-9.010, Numbering of Supplements and Additions; 25-9.020, Front Cover; 25-9.021, Title Page; 25-9.022, Table of Contents; 25-9.023, Description of Territory Serviced; 25-9.024, Miscellaneous; 25-9.025, Technical Terms and Abbreviations; 25-9.026, Index of Rules and Regulations; 25-9.027, Rules and Regulations; 25-9.029, Index of Rate or Exchange Schedules; 25-9.030, Rate Schedules – General; 25-9.032, Telephone Utility Exchange Schedules; 25-9.034, Contracts and Agreements; 25-9.044, Change of Ownership; 25-9.045, Withdrawal of Tariffs. The notices of propose rule development for rules being proposed for amendment or repeal was published in Vol. 34, No. 39, Florida Administrative Weekly, September 26, 2008.


� Staff notes that Section 120.74, Florida Statutes (F.S.), requires each agency to review and revise its rules as often as necessary to ensure that its rules are correct and comply with statutory requirements.


� Staff notes that the Commission need not take any action under Section 120.54, F.S., on the withdrawal of the streamlined regulation rule because the rule had not yet been proposed for adoption by the Commission. By contrast, if the Commission had proposed the adoption of the new rule, Section 120.54(3)(d)1, F.S., would have required that the Commission withdraw the rule prior to adoption.


� Pursuant to their post-workshop comments, settlement discussions and the October 7, 2008 Stipulation with Joint Petitioners, CompSouth and Sprint Nextel Corporation agreed, because of changes to the marketplace, to support the Joint Petitioners’ requested repeal of Rules 25-4.0185, 25-4.0201, 25-4.023, 25-4.066, 25-4.069, 25-4.070, 25-4.071, 25-4.072, 25-4.073, 25-4.074, 25-4.085, 25-4.107, 25-4.108, 25-4.109, 25-4.110, 25-4.112, 25-4.113, 25-4.115, 25-4.200, 25-4.202, 25-4.210, 25-4.214, and requested amendment to Rule 25- 4.083, F.A.C.


� At the September 4, 2008 agenda conference, the Commission voted to propose the amendment of Rules 25-4.003, 25-4.017, 25-4.0174, 25-4.0175, 25-4.0178, 25-4.040, 25-4.079, 25-4.215, and 25-14.001, and the repeal of Rules 25-4.006, 25-4.007, 25-4.021, 25-4.024, 25-4.039, 25-4.077, and 25-4.116, F.A.C.  Amendment of Rule 25-14.001 resulted in an additional 6 rules in Chapter 25-14 no longer being applicable to price regulated ILECS, however, no amendment to the text of those rules was required. These rules are: Rules 25-14.004, 25-14.010, 25-14.011, 25-14.012, 25-14.013, 25-14.014.


� At the November 13, 2008 agenda conference, the Commission voted to propose the amendment of Rules 25-4.020, 25-4.022, 25-4.034, 25-4.115, 25-4.117, 25-9.001, 25-9.002, 25-9.005, 25-9.009, 25-9.022, 25-9.027, 25-9.029, and the repeal of Rules 25-4.019, 25-4.069, 25-4.112, 25-4.200, 25-9.008, and 25-9.032, F.A.C.  Amendment of Rule 25-9.001 resulted in 14 additional rules in Chapter 25-9, F.A.C., no longer being applicable to ILECs, however, no change to the text of these rules was required.  These rules are:  Rules 25-9.003, 25-9.004, 25-9.006, 25-9.010, 25-9.020, 25-9.021, 25-9.023, 25-9.024, 25-9.025, 25-9.026, 25-9.030, 25-9.034, 25-9.044, and 25-9.045.


� Joint Petitioners have withdrawn their requests for repeal of Rules 25-4.0201, 25-4.085, 25-4.113, 25-4.114, 25-4.202, 25-4.210, and 25-4.214.


� FCC, NPRM, In the Matter of 2000 Biennial Review – Telecommunications Service Quality Reporting Requirements, CC Docket No. 00-229, page 11.


� Subsection 120.52(16) defines “rule” as “each agency statement of general applicability that implements, interprets, or prescribes law or policy or describes the procedure or practice requirements of an agency or solicits any information not specifically required by statute or by the existing rule.”


� Rule 25-4.002, Application and Scope, F.A.C.


� See Order No. PSC-96-0012-FOF-TL, Docket No. 951159-TL, issued Jan. 4, 1996, In re: Investigation to determine categories of non-basic services provided by local exchange telephone companies pursuant to Chapter 364.051(6), F.S. 


� Rule 25-4.046, F.A.C., was not included in the October 7, 2008, Stipulation wherein CompSouth, and Sprint Nextel agreed to support Joint Petitioners’ proposed repeal or modification of certain listed rules.


� Staff notes that the current ANSI/IEEE Standard 820 was adopted in 2005, and Rule 25-4.072 will be amended in a separate docket to incorporate by reference the 2005 version of the standard.


� Joint Petitioners stated at the October 10, 2008 staff workshop that they agree that the following rules in Parts II and V apply to both residential and business service: Rules 25-4.0161, 25-4.017, 25-4.0171, 25-4.0174, 15-4.0175, 25-4.0178, 25-4.020, 25-4.0201, 25-4.022, 25-4.078, and 25-4.081. 


� This form designation will be changed to Form PSC/SSC 28 (x/xx) to reflect the name change of the Division of Service, Safety and Consumer Assistance.


� Rule 25-4.003 defines a “trouble report” as “[a]ny oral or written report from a subscriber or user of telephone service to the telephone company indicating improper function or defective conditions with respect to the operation of telephone facilities over which the telephone company has control.”


� Section 364.02(1), F.S., states that basic local telecommunications service means voice-grade, flat-rate residential, and flat-rate single-line business local exchange services which provide dial tone, local usage necessary to place unlimited calls within a local exchange area, dual tone multifrequency dialing, and access to other services as listed in the definition.


� “out of service,” synonymous with “service interruption,” is defined in Rule 25-4.003(40) as the inability, as reported by the customer, to complete either incoming or outgoing calls over the subscriber’s line, subject to certain exceptions.  


� See, e.g.,  Docket No. 991376-TL, In re: Initiation of show cause proceedings against GTE Florida Incorporated for violation of service standards (concerning, inter alia, violation of the Rule 25-4.070(3)(a), F.A.C., service standard); Docket No. 991377-TL, In re:  Initiation of show cause proceedings against Sprint-Florida, Incorporated for violation of service standards (concerning, inter alia, violation of the Rule 25-4.070(1)(c) and (d) and (3)(a), F.A.C., service standards); and Docket No. 991378-TL, In re:  Initiation of show cause proceedings against BellSouth Telecommunications, Inc. for violation of service standards (concerning violation of the Rule 25-4.070(1)(d) and (3)(a), F.A.C., service standards).  





� Intercept service is defined in Rule 25-4.003, in part, as “A service arrangement provided by the telecommunications company whereby calls placed to an unequipped non-working, disconnected, or discontinued telephone number are intercepted by operator, recorder, or audio response computer and the calling party informed that the called telephone number is not in service, has been disconnected, discontinued, or changed to another number, or that calls are received by another telephone.” 


� A PC-Freeze is defined in Rule 25-4.003 as “A service offered that restricts the customer’s carrier selection until further notice from the customer.”


� In addition, compliance with 47 C.F.R. 64.1120(e)(3), concerning acquisition through sale or transfer of a telecommunications carrier’s subscriber base, requires that advance subscriber notice shall be provided in a manner consistent with 47 U.S.C. 255 and the FCC’s rules regarding accessibility to blind and visually-impaired consumers, 47 C.F.R. 6.3, 6.5.


� 47 C.F.R. 64.1190(a)


� 47 C.F.R. 64.1190(d)(2) and (3)


� 47 C.F.R. 64.1190 (d)(1)(iii) requires LECs to provide an explanation of charges associated with a PC-Freeze in any carrier-provided solicitation or other materials regarding PC-Freezes.


� Rule 25-4.002, Application and Scope, F.A.C.
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