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 SEQ CHAPTER \h \r 1NOTICE OF PROPOSED AGENCY ACTION

ORDER APPROVING AMENDED NEGOTIATED CONTRACT

BY THE COMMISSION:


NOTICE is hereby given by the Florida Public Service Commission that the action discussed herein is preliminary in nature and will become final unless a person whose interests are substantially affected files a petition for a formal proceeding, pursuant to Rule 25-22.029, Florida Administrative Code.

BACKGROUND

Progress Energy Florida, Inc. (PEF) has an existing contract for the purchase of firm capacity with Vision / FL, LLC (Vision).  The original contract between PEF and Vision was approved by the Commission in Order No. PSC-08-0707-PAA-EQ, issued October 23, 2008.
  The original contract provides for Vision to construct and own a steam boiler power production generating facility located in Osceola County, Florida.  The facility will generate approximately 40 megawatts (MW) of power with the use of a gasified sweet sorghum bagasse product as its primary fuel.  The term of the original contract is January 1, 2010, through December 31, 2034.

On July 16, 2009, PEF filed a petition requesting approval of a modified negotiated purchase power contract with Vision.  The modifications to the contract include: a change in the original estimated in-service date and term of the contract to January 1, 2011, through December 31, 2035, and a change in the pricing  of the contract.  PEF states that besides minor modifications in language and wording, all other aspects of the contract remain the same.

This Order addresses PEF’s petition for approval of the amended negotiated contract with Vision.  We have jurisdiction over this matter pursuant to Sections 366.051, 366.81, and 366.91, Florida Statutes (F.S.).

AMENDED NEGOTIATED CONTRACT

In November 2008, Vision requested a 120-day extension from PEF regarding the original project timelines.  In December 2008, Vision followed up with a request for a 180-day extension of the project timelines.  Vision stated that because of the nature of the current economy, it was having difficulty obtaining financing for its proposed project.  In January 2009, Vision requested a cash price floor concept which was believed to assist in obtaining financing.  In March 2009, the companies continued negotiations as Vision requested additional contract changes and alternate pricing concepts for PEF to consider.  After the request, the parties discussed and agreed upon a fixed price.  The two companies continued to negotiate through May 2009, when PEF received from Vision internal approvals of the contract amendments.  The term of the original contract was valid beginning January 1, 2010, through December 31, 2034. PEF stated that it did not terminate the original agreement with Vision because, as mentioned above, Vision approached PEF before it had cause to terminate the contract.  As a result of the new negotiations, the term of the contract was changed to January 1, 2011, through December 31, 2035.

The companies negotiated to include fixed energy payments instead of the fluctuating fuel forecasted payments from the original negotiated contract.  In the analysis submitted by PEF, the fixed energy payments were lower than fluctuating energy payments each month over the life of the contract.  As such, ratepayers should not be adversely affected unless the fluctuating energy payments become lower than the fixed energy payments.  If this occurred, PEF would remain obligated to pay the contracted amount which could be recovered from ratepayers through the fuel costs recovery clause, subject our review.  Finally, other minor amendments were made to accommodate the necessary language changes in the contract as a result of the revisions.  Other aspects of the contract contained in the original contract remained the same in the modified contract.

Rule 25-17.0832(3), Florida Administrative Code (F.A.C.), provides that in our review of a negotiated contract, we must consider the following: the need for power, the cost-effectiveness of the contract, security provisions for capacity payments, and performance guarantees.  We have evaluated each of these factors and provided a discussion below.

Need for Power

Rule 25-17.001(5)(d), F.A.C., encourages electric utilities to:

Aggressively integrate nontraditional sources of power generation including cogenerators with high thermal efficiency and small power producers using renewable fuels into the various utility service areas near utility load centers to the extent cost effective and reliable.

The renewable facility is projected to have a maximum nominal capacity of 50 MW.  After serving internal loads, the facility will provide firm capacity of approximately 40 MW of committed capacity to PEF.  The expected total annual energy generated from the facility amounts to 311,853 MWH.   In its 2009 Ten Year Site Plan, PEF identified a Suwannee Peaker Unit 4, a 178 MW Combustion Turbine (CT), as its avoided unit.  The in-service date of the unit is identified as June 1, 2014.  PEF’s 2009 Ten Year Site Plan demonstrates that the company will not need any additional generating units to meet capacity needs through 2018.  From a reserve margin standpoint, the addition of the Vision facility is not needed.  The facility’s in-service date is January 1, 2011.  The reserve margin during that period is projected to be 22 percent, without the capacity from the Vision facility.  In addition, the 2009 Ten Year Site Plan illustrates that the PEF is expected to shut down or place in stand-by less efficient generating units, while still maintaining a reserve margin over the 20 percent criterion.  In the event of excess capacity, utilities are encouraged to sell any excess capacity not needed for generation.  The capacity from the Vision facility could defer the addition of future units while also adding to PEF’s fuel diversity.

Cost-Effectiveness

Traditional payments to qualified facilities (QFs) are divided into capacity and energy and are based on the cost of capacity and energy from the avoided unit.  Under the original contract, PEF assumed a 2013 Suwannee County combined cycle (CC) unit as the avoided unit.  The traditional payment for avoided capacity is a monthly payment in $/kilowatt-month.  The traditional payment for energy costs is based on the forecasted energy price of the avoided unit in $/megawatt hours (MWh), but is adjusted as actual fuel costs become known.  As mentioned previously, because of the current state of the economy, Vision was having difficulty obtaining financing for its project.  In order to ease the complexity of finding finance, Vision approached PEF to change the fluctuating energy payment which was approved in the original contract, into a fixed energy payment.  The terms of the contract calculate payments for avoided energy and capacity based on a projected committed capacity of 40 MW.  In the contract, Vision’s energy payment has been fixed and combined with the capacity payment; therefore, the contract rate includes both capacity and energy payments.  Payments of this nature can encourage the development of renewable generation and provide a predictable revenue stream that removes the risk of fuel cost fluctuations.  Removing the risk of fuel cost fluctuations does shift cost obligation to the ratepayer.  PEF must show that expenses for purchased power are reasonable and prudently incurred as a provision to recovering those costs through the fuel clause.  We believe the fuel forecasts assumed by PEF are reasonable.  The fuel forecasts results showed that PEF’s ratepayers would continue to experience annual savings over the term of the contract.

In the original contract, both the Vision facility and the 2013 Suwannee unit were modeled at 89 percent capacity factors for the capacity and energy payments.  An analysis provided by PEF showed projected payments to Vision for the capacity and energy to be equal to avoided costs over the term of the contract.  As a result, the original contract had no projected savings to ratepayers over the term of the contract.  In the proposed modified contract, staff asked PEF to provide payment streams based on updated fuel forecasts using the 2008 standard offer contract and the 2009 standard offer contract.  The 2008 standard offer contract was based on the 2013 Suwannee County CC.  The 2009 standard offer contract was based on a 2014 Suwannee Peaker CT.  The results showed that comparing the modified contract to the 2008 standard offer contract resulted in savings of $28.6 million over the life of the contract, compared to using the updated 2009 standard offer contract which revealed that PEF’s customers could experience even higher savings up to $70.2 million.  (See Attachment A, attached hereto)

Rule 25-17.240, F.A.C., encourages investor-owned utilities and renewable generating facilities to:

... negotiate contracts for the purchase of firm capacity and energy to avoid or defer construction of planned utility generating units and provide fuel diversity, fuel price stability and energy security.


As previously mentioned, the original contract projected no savings.  The modified contract is expected to produce annual savings with cumulative total savings between $28.6 million to $70.2 million.

Security for Capacity Payments

Rule 25-17.0832(3)(c), F.A.C., requires the contract to include some form of security to provide for reimbursement to PEF in the event Vision defaults on the contract.

Upon Vision’s request, the parties have agreed to extend the delivery of collateral from 60 days in the original contract to 90 days in the proposed modified contract.  Within 90 days of the contract being executed, Vision must establish, fund, and deliver to PEF a performance security in the amount of at least $45,000 per MW of committed capacity.  The required amount may be more dependent on Vision’s credit rating and must be maintained through the first five years of the contract.  In the event of termination, Vision must supply the termination fee through an unconditional, irrevocable, direct pay letter(s) of credit.  The committed capacity amount has not changed from what was proposed in the original contract.

In the event of a contract termination after delivery of capacity, Vision will be responsible for termination fees.  Once delivery of capacity reconvenes, the termination fee will be calculated monthly by PEF.  Vision then must have letters of credit sufficient enough to cover the required balance.

We believe the security provisions contained in the contract are reasonable and will protect PEF’s ratepayers in the event that Vision defaults from its obligation pertaining to the contract.


Performance Guarantees

Pursuant to the contract, in order to receive full capacity payments, the Vision facility must have an Annual Capacity Billing Factor (ACBF) of 89 percent.  Reduced capacity payments are due between 69 and 89 percent, and no capacity payment is due if the ACBF is less than 69 percent.  If the capacity factor drops below 69 percent for 12 consecutive months, the contract may be terminated by PEF.  These are the same performance guarantee conditions that were contained in the original contract between Vision and PEF.  Finally, it should be noted that such performance guarantees of the Vision biomass facility are higher than that of a typical CT unit, which is normally around 10 percent.




















































































































In the event of default by either Vision or PEF, the non-defaulting party may terminate the agreement immediately upon written notice to the defaulting party.  The contract describes events of default as pertaining to any of the following: payment default, inability to deliver, and misrepresentation.


We believe the performance provisions contained in the contract are reasonable and will protect PEF’s ratepayers if Vision fails to deliver the firm capacity and energy as specified by the contract.


Conclusion

Based on the foregoing, we hereby approve the contract between Vision and PEF.  The term of the modified contract shall be January 1, 2011, through December 31, 2035.  The modification of the Vision and PEF contract changes energy pricing from a floating price based on natural gas prices to a fixed price.  PEF’s analysis shows that the modified contract could save PEF’s ratepayers between $28.6 million and $70.2 million.  If the renewable generation cannot be delivered as stated in the contract, the contract contains security provisions and performance guarantees that would mitigate any risks to ratepayers.  Upon a showing by PEF that expenses for the purchased power contract under the negotiated renewable energy contract were reasonable and prudently incurred, PEF shall be permitted to recover those costs through the fuel clause.


Based on the foregoing, it is


ORDERED by the Florida Public Service Commission that the amended negotiated contract between Progress Energy Florida, Inc. and Vision / FL, LLC (Vision) is hereby approved as set forth herein.  It is further


ORDERED that all attachments appended hereto are incorporated herein by reference.  It is further


ORDERED that the provisions of this Order, issued as proposed agency action, shall become final and effective upon the issuance of a Consummating Order unless an appropriate petition, in the form provided by Rule 28-106.201, Florida Administrative Code, is received by the Commission Clerk, 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399-0850, by the close of business on the date set forth in the "Notice of Further Proceedings" attached hereto.  It is further


ORDERED that in the event this Order becomes final, this docket shall be closed.


By ORDER of the Florida Public Service Commission this 30th day of December, 2009.

	
	/s/ Ann Cole

	
	ANN COLE

Commission Clerk


This is an electronic transmission.  A copy of the original signature is available from the Commission's website, www.floridapsc.com, or by faxing a request to the Office of Commission Clerk at 1-850-413-7118.

( S E A L ) 

JSB

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW


The Florida Public Service Commission is required by Section 120.569(1), Florida Statutes, to notify parties of any administrative hearing that is available under Section 120.57, Florida Statutes, as well as the procedures and time limits that apply.  This notice should not be construed to mean all requests for an administrative hearing will be granted or result in the relief sought.


Mediation may be available on a case-by-case basis.  If mediation is conducted, it does not affect a substantially interested person's right to a hearing.


The action proposed herein is preliminary in nature. Any person whose substantial interests are affected by the action proposed by this order may file a petition for a formal proceeding, in the form provided by Rule 28-106.201, Florida Administrative Code.  This petition must be received by the Office of Commission Clerk, 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399-0850, by the close of business on January 20, 2010.


In the absence of such a petition, this order shall become final and effective upon the issuance of a Consummating Order.


Any objection or protest filed in this/these docket(s) before the issuance date of this order is considered abandoned unless it satisfies the foregoing conditions and is renewed within the specified protest period.
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Attachment A
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� See Docket No. 080512-EQ, In re: Petition for approval of a negotiated purchase power contract for purchase of firm capacity and energy with Vision / FL, LLC, by Progress Energy Florida, Inc.






