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 Case Background TC  "
Case Background" \l 1 
On November 4, 2011, Mr. Edward McDonald (Mr. McDonald or Petitioner) filed a formal complaint against Tampa Electric Company (TECO) asserting that TECO owes him $3,500 in alleged overpayments and $5,000 in alleged attorneys’ fees he incurred in circuit court.  He also stated that the $915.94 currently outstanding on his electric bill was already paid.  On February 7, 2012, the Commission issued Proposed Agency Action (PAA) Order No. PSC-12-0053-PAA-EI denying the request for relief against TECO and finding that TECO complied with its tariff with regards to the $915.94 outstanding balance. 
On February 29, 2012, Petitioner filed a pleading entitled Initiation of Formal Proceedings protesting the PAA Order (petition or initial petition).  On March 6, 2012, TECO filed its Motion to Dismiss the petition.  On March 26, 2012, Petitioner filed his response to TECO’s Motion to Dismiss.  

On May 23, 2012, the Commission issued Order No. PSC-12-0252-FOF-EI, dismissing without prejudice the petition for failure to state a cause of action and for its nonconformance with Rule 28-106.201, Florida Administrative Code (F.A.C.).

On June 12, 2012, the Petitioner filed an amended petition for a formal hearing in response to the Commission’s order dismissing his pleading.  The amended petition outlined the material facts in dispute as (1) whether the alleged outstanding bill of $915.94 was paid; and (2) whether TECO owed him $3,500 in alleged overpayment.  His requested relief included: (1) TECO awarding the Petitioner $915.94 as a credit on his account; (2) TECO refunding the $3,500 in alleged overpayment at an interest of 1.5 percent per month beginning in 2004; and (3) that the case be assigned to the Division of Administrative Hearings for further proceedings.  The Petitioner further asserted that: (1) “the petition pertains to a billing dispute and not an action for damages;” and (2) it is irrelevant that TECO returned the $3,500 he allegedly overpaid to the bank, as TECO returned the $3,500 the Petitioner allegedly overpaid on TECO’s own volition based on a lack of due diligence.
On June 14, 2012, TECO filed its Motion to Dismiss with Prejudice requesting dismissal of the amended petition.  The Petitioner did not file a response to TECO’s motion to dismiss.  
Neither party requested oral argument; however, pursuant to Rule 25-22.0022, F.A.C., the Commission has the discretion to hear from the parties, if it so desires.  

The Commission has jurisdiction over this matter pursuant to Chapters 120 and 366, Florida Statutes (F.S.), and Chapter 28-106.201, F.A.C.
Discussion of Issues

Issue 1:1 TC "
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 Should the Commission grant TECO’s Motion to Dismiss with Prejudice?

Recommendation: 
 Yes.  The amended petition should be dismissed with prejudice because it fails to state a cause of action, does not substantially comply with Rule 28-106.201, F.A.C., and fails to cure the deficiencies identified in the initial petition.  (Robinson, Draper, Forsman) 

Staff Analysis: 
 


Standard of Review for a Motion to Dismiss
A motion to dismiss questions the legal sufficiency of a complaint.
  In order to sustain a motion to dismiss, the moving party must show that, accepting all allegations as true and in favor of the complainant, the petition still fails to state a cause of action for which relief may be granted.
  When making this determination, only the petition and documents attached to or incorporated therein by reference can be reviewed and all reasonable inferences drawn from the petition must be made in favor of the petitioner.
  A court may not look beyond the four corners of the complaint in considering its legal sufficiency.
  However, the attachment of a document to the complaint that conclusively negates the complaint is sufficient grounds for dismissal.
  Pursuant to Section 120.569(2)(c), F.S., the Commission shall dismiss the petition for failure to substantially comply with the uniform rules or if filed untimely, and in accordance with Section 120.569(2)(c), F.S., a petition shall be dismissed at least once without prejudice, unless it conclusively appears from the face of the petition that the defect cannot be cured.
  

Rule 28-106.201(3), F.A.C., states, in part,  that upon receipt of a petition involving disputed issues of material fact, the agency shall grant or deny the petition, and if granted shall, unless otherwise provided by law, refer the matter to the Division of Administrative Hearings with a request that an administrative law judge be assigned to conduct the hearing.  

TECO’s Motion to Dismiss with Prejudice
In its Motion, TECO requested a dismissal with prejudice as the Petitioner failed to cure the defects of his original petition for a formal hearing.  TECO stated that it adopted and incorporated by reference its arguments and authority for the Motion to Dismiss filed on March 6, 2012, since the amended petition restated the arguments of the original petition.  In its March 6, 2012, Motion to Dismiss, TECO asserted, in part, that:

(
Chapter 95, F.S., is not applicable to administrative proceedings as seen in Sarasota County v. National City Bank of Cleveland, Ohio, 902 So. 2d 233 (Fla. 2nd DCA 2005), and TECO has not commenced a civil action or proceeding against Mr. McDonald.
(
The $915.94 and $3,500 Mr. McDonald claimed are in dispute were fully investigated, and Mr. McDonald’s petition failed to offer any new or different evidence or argument from that previously presented.  

(
Mr. McDonald completely omitted reference to Account No. 1501-000031-5 with the outstanding balance of $1,095.20, a separate account than the account with the $915.94 outstanding balance.  

(
Mr. McDonald acknowledged that TECO returned the $3,500 to the Bank of America at the Bank’s request and is now seeking damages against TECO with interest, which the Commission has no jurisdiction to award.  

Analysis

The amended petition fails to cure the deficiencies of the original petition as the amended petition does not substantially comply with Rule 28-106.201, F.A.C., and fails to state a cause of action.  In addition to requiring a statement of the disputed issues of material fact, Rule 28-106.201(2)(f), F.A.C., requires that a petition state the specific rules or statutes that require reversal of the PAA order and provide an explanation of the relationship between the alleged facts and the statutes or rules.  Here, the amended petition asserts as material facts in dispute whether the outstanding $915.94 was paid and whether TECO owed petitioner $3,500 and interest for an alleged overpayment.  However, there were no allegations of statutory violations regarding the $915.94 or the $3,500, no reference to any applicable statutes, or any explanation of the relationship between the alleged facts in the amended petition and the relevant statutes or rules that would require reversal of the PAA order.  Section 120.569(2)(c), F.S., states, in part, that the Commission shall dismiss the petition for failure to substantially comply with the uniform rules.
  Since the amended petition did not demonstrate the requisite relationship between facts and law that would require reversal or modification of the PAA Order, then it fails to substantially comply with Rule 28-106.201, F.A.C., and should be dismissed. 
Additionally, allegations of TECO’s lack of due diligence in returning the $3,500 to the bank were made in the amended petition; however, there were no cited statutes or rules that required reversal of the PAA order or an explanation of the relationship between the alleged facts and any applicable statutes or rules as required by Rule 28-106.201, F.A.C.  Moreover, the amended petition acknowledges that the alleged overpayment of $3,500 was returned to the bank.  Therefore, the petitioner’s statement that TECO is liable for the $3,500 because TECO failed to use due diligence in returning the money to the bank and his requested relief of reimbursement of the $3,500 plus interest satisfies elements in a claim for damages.  The Commission’s regulatory oversight of TECO does not include the awarding of damages,
 and the Petitioner’s assertion of TECO’s liability does not constitute a cause of action, as it does not allege the violation of any applicable statute, rule, or order.  Therefore, the amended petition should be dismissed as it fails to state a cause of action.
The original petition was dismissed without prejudice for failure to state a cause of action and for its nonconformance with Rule 28-106.201, F.A.C.  The amended petition fails to cure the deficiencies of the original petition, and the deficiencies are incurable as the Commission lacks jurisdiction to award the requested damages, the Petitioner has not alleged the violation of any applicable statutes or rules, and the amended petition fails to substantially conform to the pleading requirements of Rule 28-106.201, F.A.C.  

Since the amended petition fails to cure the deficiencies identified in the original petition, it should be dismissed, and Petitioner’s request to assign the case to the Division of Administrative Hearing should be denied.  Rule 28-106.201(3), F.A.C., states, in part, that upon receipt of a petition involving disputed issues of material fact, the agency shall grant or deny the petition, and if granted shall, unless otherwise provided by law, refer the matter to the Division of Administrative Hearings with a request that an administrative law judge be assigned to conduct the hearing.  The recommended dismissal of the amended petition for failure to cure the deficiencies of the original petition necessitates the denial of the petitioner’s request to refer the matter to the Division of Administrative Hearings.
Conclusion


Section 120.569(2)(c), F.S., dictates that the dismissal of a petition should, at least once, be without prejudice to petitioner’s filing a timely amended petition curing the defect, unless it conclusively appears from the face of the petition that the defect cannot be cured.  Here, the original petition was dismissed without prejudice for failure to state a cause of action and for noncompliance with Rule 28-106.201, F.A.C.  The amended petition fails to cure the deficiencies of the original petition, and the deficiencies are incurable as the Commission lacks jurisdiction to award the requested damages, the Petitioner has not alleged the violation of any applicable statutes or rules, and the amended petition fails to substantially conform to the pleading requirements of Rule 28-106.201, F.A.C.  Therefore, the amended petition should be dismissed with prejudice in accordance with Section 120.569(2)(c), F.S.  
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 Should the docket be closed?
Recommendation: 
 Yes.  If the Commission approves staff regarding Issue 1, then the amended petition requesting the initiation of formal proceedings for Proposed Agency Action Order No. PSC-12-0053-PAA-EI should be dismissed with prejudice, the docket should be closed, and a Consummating Order should be issued reviving Order No. PSC-12-0053-PAA-EI, making it final and effective. (Robinson) 

Staff Analysis: 
 If the Commission approves staff regarding Issue 1, then the amended petition requesting the initiation of formal proceedings for Proposed Agency Action Order No. PSC-12-0053-PAA-EI should be dismissed with prejudice, the docket should be closed, and a Consummating Order should be issued reviving Order No. PSC-12-0053-PAA-EI, making it final and effective. 
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