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COMMISSIONERS ASSIGNED: All Commissioners 

PREHEARING OFFICER: Brown 

RULE STATUS: Proposal May Be Defen ed 

SPECIAL INSTRUCTIONS: None 

Case Background 

Rule 25-30.433, Florida Administrative Code (F.A.C), addresses the procedures that apply in 

water and wastewater rate case proceedings. Pursuant to Rule 25-30.433(1 ), F.A.C., the 

Commission shall make a determination on the quality of service provided by the uti li ty in every 

rate case proceeding. In making its determination, the Commission evaluates three components 

of water and wastewater utility operations: ( I) the quality of the utility's product (water and 

wastewater); (2) the operational conditions of the utility's plant and facilities; and (3) the uti lity's 

attempt to address customer satisfaction. 

Following discussion at the September 7, 201 7, Internal Affairs Meeting, the Commission 
directed staff to explore whether Rule 25-30.433, F.A.C., should be amended to move the second 

component used to evaluate the uti lity's quality of service - the infrastructure and operational 
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conditions of the plant and facilities – to a separate section of the rule. The rationale for this 
amendment to the rule was that operating conditions of the plant do not always affect the quality 
of service provided by the utility, so it should not be a required component in the Commission’s 
evaluation of quality of service. 

The notice of rule development for Rule 25-30.433, F.A.C., appeared in the November 30, 2017, 
edition of the Florida Administrative Register, Volume 43, Number 230. A staff rule 
development workshop was held on December 14, 2017. The Office of Public Counsel, Utilities, 
Inc. of Florida, U.S. Water Services Corp., and Black Bear Waterworks, Inc., Brendenwood 
Waterworks, Inc., Brevard Waterworks, Inc., Country Walk Utilities, Inc., Harbor Waterworks, 
Inc. HC Waterworks, Inc., Jumper Creek Utility Company, Lake Idlewild Utility Company, 
Lakeside Waterworks, Inc. LP Waterworks, Inc., Merritt Island Utility Company, North 
Charlotte Waterworks, Inc., Pine Harbour Waterworks, Inc., Raintree Waterworks, Inc., 
Seminole Waterworks, Inc., Sunny Hills Utility Company, and the Woods Utility Company 
(hereafter referred to as the “Collective Utilities”) participated in the workshop and filed written 
post-workshop comments. 

This recommendation addresses whether the Commission should propose the amendment of 
Rule 25-30.433, F.A.C. The Commission has jurisdiction pursuant to Sections 120.54, 
350.127(2), 367.0812(5), 367.0814, 367.121, and 367.1213, Florida Statutes (F.S.).  
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Discussion of Issues 

Issue 1:  Should the Commission propose the amendment of Rule 25-30.433, Rate Case 
Proceedings, F.A.C? 

Recommendation:  Yes, the Commission should propose the amendment of Rule 25-30.433, 
F.A.C., as set forth in Attachment A. Staff recommends that the Commission certify proposed 
amended Rule 25-30.433, F.A.C., as a minor violation rule. (Cowdery, King, Graves, Fletcher, 
Draper, Guffey) 

Staff Analysis:  Staff recommends that the Commission propose the amendment of Rule 25-
30.433, F.A.C., as set forth in Attachment A. Staff is recommending amendments to the rule for 
three reasons: (1) to move the Commission’s consideration of the infrastructure and operational 
conditions of the plant and facilities from the Commission’s evaluation of quality of service to a 
separate section of the rule; (2) to codify the information the Commission considers when 
evaluating the utility’s quality of service and the infrastructure and operational conditions of the 
utility’s plant and facilities; and (3) to delete language from the rule that conflicts with statutory 
requirements.  

Introductory Paragraph – Deletion of Rule Waiver Language 
The first unnumbered paragraph of Rule 25-30.433, F.A.C., contains a general statement that the 
rule applies to rate case proceedings unless the applicant or any intervenor demonstrates that the 
rule requirements create an unreasonable burden. If the applicant demonstrates an unreasonable 
burden, the rule states that the Commission will consider alternatives to the rule requirements 
and that any proposed alternatives must be filed with the minimum filing requirements.  
 
Staff recommends that the language allowing an applicant to propose an alternative to the rule 
requirements if the applicant demonstrates that the requirements are unreasonably burdensome 
should be deleted from the rule. Section 120.542, F.S., governs the procedure by which a person 
subject to an agency rule may obtain a variance or waiver from a rule. The procedure currently 
set forth in Rule 25-30.433, F.A.C., conflicts with Section 120.542, F.S., and should be deleted. 

Amendment of Subsection (1) - Quality of Service 

Removal of Operational Conditions of the Utility’s Plant and Facilities From 
Quality of Service Evaluation 

Subsection (1) of Rule 25-30.433, F.A.C., states that the Commission will make a determination 
on the quality of service provided by the utility in every rate case. The rule states that this 
determination will be based on an evaluation of three separate components of water and 
wastewater utility operations: (1) quality of the utility’s product (water and wastewater); (2) 
operational conditions of the utility’s plant and facilities; and (3) the utility’s attempt to address 
customer satisfaction. 

Staff recommends that the operational conditions of the utility’s plant and facilities component 
should be removed from this section of the rule as one of the factors the Commission considers 
in its evaluation of a utility’s quality of service. Staff believes that this factor should be moved to 
a separate section of the rule, new Subsection (2), because operating conditions of the plant do 
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not always affect the quality of service provided to customers by the utility. In those instances 
where it does affect the quality of service provided to customers, it will be reflected in the quality 
of the utility’s product (water) or in the utility’s attempt to address customer satisfaction (water 
and wastewater), both of which will remain components in the Commission’s quality of service 
evaluation under the amended rule. 

 Codification of Information Used To Evaluate Quality of Service 
Staff also recommends that new paragraphs (1)(a) through (e) of Rule 25-30.433, F.A.C., be 
added to the rule to codify the information that the Commission currently considers when 
evaluating the quality of the utility’s product (water) and the utility’s attempt to address customer 
satisfaction (water and wastewater). This information ranges from the most recent chemical 
analyses for each water system to any testimony, complaints, and comments from the utility’s 
customers and others with knowledge of quality of service.  
 
The rule currently states that the Commission will consider sanitary surveys, outstanding 
citations, violations and consent orders on file with the Department of Environmental Protection 
(DEP) and county health departments or lack thereof over the preceding three year period. Staff 
recommends that the three year time period be removed from the rule. In evaluating quality of 
service, the Commission considers all information properly presented to it up until the close of 
the record of the hearing, not just information from the preceding three years.  The amended rule 
language would codify existing agency practice. 
 
In its post-workshop comments, OPC stated the rule should be “implemented with the 
customers’ interests in mind.” It expressed a concern that the rule language should capture both 
the oral and written methods that customers communicate with the Commission. Staff believes 
that the recommended rule language in paragraph (1)(d) – that the Commission will consider any 
testimony, complaints and comments of the utility’s customers and others with knowledge of 
quality service – is broad enough to sufficiently cover the many ways that customer complaints 
and comments are provided to the Commission (e.g., both oral and written statements directly 
from customers, OPC testimony in its representation of customers, Commission staff testimony 
regarding customer complaints). 
 
 Definition of Rate Case Proceeding Under the Rule 
In its post-workshop comments, OPC suggested that the terms “rate case” and “rate case 
proceeding” are not defined in the rule and should apply to all docketed proceedings in which the 
Commission sets a utility’s rates, including grandfather certificate proceedings and original 
certificate proceedings with existing rates. In response to OPC’s comments, the Collective 
Utilities state that the rule should not apply to grandfather certificate proceedings or original 
certificate proceedings with existing rates for three reasons: (1) the Commission typically 
approves the existing rates for such utilities unless there is a concern or finding of potential 
overearnings; (2) the Commission typically does not establish rate base and/or audit the 
operating expenses of the utilities during certificate dockets; and (3) certificate cases are under 
different statutory authority than rate cases.  

Staff believes that expanding the rule to certificate dockets could create confusion and result in 
unintended consequences.  For instance, it may mean that customer service hearings would need 



Docket No. 20180029-WS Issue 1 
Date: February 16, 2018 

 - 5 - 

to be held in certificate dockets and MFRs would need to be filed with certificate applications. 
Thus, staff does not recommend that the rule be expanded to grandfather certificate proceedings 
and original certificate proceedings with existing rates, as suggested by OPC. 

Staff, however, agrees with OPC to the extent that the rule is currently unclear as to whether it 
applies to staff assisted rate cases and limited proceeding rate cases and recommends that the 
Commission amend the Law Implemented section of the rule to include Section 367.0814, F.S., 
(staff assisted rate cases) and Section 367.0822, F.S., (limited proceeding rate cases) to reflect 
that the rule applies to these rate case proceedings in addition to general rate cases filed under 
Section 367.0812, F.S. 

New Subsection (2) – The Commission’s Evaluation of the Infrastructure and 
Operational Conditions of the Utility’s Plant and Facilities 
As discussed above, staff recommends that the Commission’s evaluation of the operational 
conditions of the utility’s plant and facilities should be deleted from Subsection (1) of Rule 25-
30.433, F.A.C., and a new Subsection (2) should be created to address this aspect of utility 
service. Staff recommends this amendment to the rule because, as discussed above, operating 
conditions of the plant do not always affect the quality of service provided by the utility.  
 
At the workshop, OPC initially expressed concern with moving the operational conditions of the 
utility’s plant and facilities to a separate section of the rule, stating that it is a component of the 
utility’s quality of service. OPC did not address this concern in its post-workshop comments.  

Staff does not believe that moving this component to a separate section of the rule will impact 
the Commission’s ability to review the infrastructure and operational conditions of the plant and 
facilities to ensure the safe, efficient, and sufficient service to utility customers, as mandated by 
Section 367.111, F.S. As discussed above, in those instances where the operational condition of 
the utility’s plant and facilities affects quality of service provided to customers, it will be 
reflected in the quality of the utility’s product (water) or in the utility’s attempt to address 
customer satisfaction (water and wastewater), both of which will remain components in the 
Commission’s quality of service evaluation under the amended rule. If the operational conditions 
of the plant have not resulted in customer complaints or adversely affected the quality of the 
utility’s product, it will not impact the Commission’s evaluation of the quality of service 
provided by the utility. 

Nonetheless, the Commission will continue to have the authority under new Subsection (2) of the 
rule to evaluate the utility’s management of the utility’s operations and facilities. If the 
Commission finds that the utility’s infrastructure and operational conditions of the plant and 
facilities do not meet the requirements with Commission Rule 25-30.225, F.A.C., which sets 
forth the standard for a utility’s plant and facilities, the Commission could, pursuant to Section 
367.111, F.S., reduce the utility’s return on equity until the standards are met or institute other 
remedial measures, such as reducing the utility president’s salary or imposing a fine on the 
utility, pursuant to Section 367.161, F.S., to bring the utility into compliance with Commission 
statutes, rules, and orders. 
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Renumbered Subsection (3) – Working Capital 
This subsection addresses working capital. OPC commented that this subsection should be 
amended to exclude deferred rate case expense in the balance sheet method of working capital 
and to exclude rate case expense amortization from O&M expenses for purposes of calculating 
the formula method of working capital for Class B and C utilities. OPC noted that the 
Commission follows Section 367.081(9), F.S., which stated:  “A utility may not earn a return on 
the unamortized balance of the rate case expense.  Any unamortized balance of rate case expense 
shall be excluded in calculating the utility’s rate base.”  OPC believes that the rule should be 
amended accordingly to be in compliance with this statute and Commission practice and policy.   
 
OPC is correct that the Commission in complying with Section 367.081(9), F.S., excludes 
deferred rate case expense in the balance sheet method of working capital for Class A utilities 
and excludes rate case expense amortization from O&M expenses for purposes of calculating the 
formula method of working capital for Class B and C utilities.  However, adding the language 
suggested by OPC to the rule would not be required for implementation of the statute, because it 
is already required by the language of Section 367.081(9), F.S.  In adopting rules, agencies are 
not to reiterate or paraphrase statutory material as part of the rule language. See Section 
120.545(1)(c), F.S. For this reason, staff does not recommend that renumbered subsection (3) be 
amended. 
 
Renumbered Subsection (11) – Right of Access and Continued Use of Land 
Section 367.1213, F.S., requires a utility to own the land or possess the right to continued use of 
the land upon which treatment facilities are located. This section provides the Commission with 
the authority to adopt rules to implement this statute. 
  
In renumbered subsection (11), staff recommends that the rule language be amended to reflect 
the language used in the statute. Staff further recommends that the Commission add language to 
the rule, consistent with Commission rules addressing applications for original certificates (Rule 
25-30.034(1)(m), F.A.C.), applications for amendment of certificates (Rule 25-30.036(1)(e), 
F.A.C.), and applications for transfer of certificates (Rule 25-30.037(2)(s), F.A.C.), that 
documentation demonstrating continued use of the land shall be in the form of a recorded deed, 
recorded quit claim deed accompanied by title insurance, recorded lease, such as a 99-year lease, 
or recorded easement. 

In its post-workshop comments, OPC questioned why the rule is limited to only treatment 
facilities, stating that a utility should be required to have the right of access and continued use of 
land upon which all of its facilities and equipment are located. OPC states that this should 
include the utility’s water source of supply plant, wastewater disposal, wastewater reuse, water 
transmission and distribution, and wastewater collection lines. 

In response to OPC’s comments, Utilities, Inc. of Florida states that it is unaware of “any 
problem that would compel or justify a change in the status quo.” It further states that obtaining 
such documentation would have a “monumental” impact on a utility the size of Utilities, Inc. of 
Florida and would result in “substantial additional rate case expense.” 
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The Collective Utilities also disagreed with OPC’s comments. They stated that OPC’s suggestion 
would expand the rule beyond the statutory authority of Section 367.1213, F.S., and that it 
appears to be a “solution in search of a problem that does not exist.” 

Section 367.1213, F.S., only requires that a utility own the land or possess the right to continued 
use of the land upon which treatment facilities are located. Staff recommends that the 
Commission not adopt OPC’s suggested rule language, as it would expand the rule beyond its 
statutory authority. 

Statement of Estimated Regulatory Costs 
Pursuant to Section 120.54(3)(b)1., F.S., agencies are encouraged to prepare a statement of 
estimated regulatory costs (SERC) before the adoption, amendment, or repeal of any rule.  A 
SERC was prepared for this rulemaking and is appended as Attachment B. As required by 
Section 120.541(2)(a)1., F.S., the SERC analysis includes whether the rule amendments are 
likely to have an adverse impact on economic growth, private sector job creation or employment, 
or private sector investment in excess of $1 million in the aggregate within 5 years after 
implementation. Section 120.541(2)(a)1., F.S. None of the impact/cost criteria will be exceeded 
as a result of the recommended revisions. 
 
The SERC concludes that the rule amendments will likely not directly or indirectly increase 
regulatory costs in excess of $200,000 in the aggregate in Florida within 1 year after 
implementation. Further, the SERC concludes that the rule amendments will not likely increase 
regulatory costs, including any transactional costs or have an adverse impact on business 
competitiveness, productivity, or innovation in excess of $1 million in the aggregate within 5 
years of implementation. Thus, the rule amendments do not require legislative ratification, 
pursuant to Section 120.541(3), F.S.  In addition, the SERC states that the rule amendments 
would have no impact on small businesses, would have no implementation or enforcement cost 
on the Commission or any other state and local government entity, and would have no impact on 
small cities or small counties.  The SERC states that transactional costs likely to be incurred by 
individuals and entities required to comply with the requirements of the rule are expected to be 
minimal.  
 
Minor Violation Rules Certification 
Pursuant to Section 120.695, F.S., beginning July 1, 2017, for each rule filed for adoption, the 
Commission is required to certify whether any part of the rule is designated as a rule the 
violation of which would be a minor violation. A list of the Commission rules designated as 
minor violation rules is published on the Commission’s website, as required by Section 
120.695(2), F.S. Currently, Rule 25-30.433, F.A.C., is on the Commission’s list of rules 
designated as minor violations. If the Commission proposes the amendment of Rule 25-30.433, 
F.A.C., the rule would continue to be considered a minor violation rule. Therefore, for purposes 
of filing the amended rule for adoption with the Department of State, staff recommends that the 
Commission certify proposed amended Rule 25-30.433, as minor violation rules. 
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Conclusion 
The Commission should propose the amendment of Rule 25-30.433, F.A.C., as set forth in 
Attachment A. Staff recommends that the Commission certify proposed amended Rule 25-
30.433, F.A.C., as a minor violation rule.    



Docket No. 20180029-WS Issue 2 
Date: February 16, 2018 

 - 9 - 

Issue 2: Should this docket be closed? 

Recommendation:  Yes. If no requests for hearing or comments are filed, the rule should be 
filed with the Department of State, and the docket should be closed.  

Staff Analysis:  If no requests for hearing or comments are filed, the rule should be filed with 
the Department of State, and the docket should be closed. 
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 25-30.433 Rate Case Proceedings. 

 In a rate case proceeding, the following provisions shall apply., unless the applicant or any 

intervenor demonstrates that these rules result in an unreasonable burden. In these instances, 

fully supported alternatives will be considered by the Commission. Any alternatives proposed 

by the utility must be filed with the minimum filing requirements. 

(1)The Commission in every rate case shall make a determination of the quality of service 

provided by the utility. This shall be derived from an evaluation of three separate components 

of water and wastewater utility operations: quality of utility’s product (water and wastewater); 

operational conditions of utility’s plant and facilities; and the utility’s attempt to address 

customer satisfaction.  Sanitary surveys, outstanding citations, violations and consent orders 

on file with the Department of Environmental Protection (DEP) and county health 

departments or lack thereof over the preceding 3-year period shall also be considered.  DEP 

and county health department officials’ testimony concerning quality of service as well as the 

testimony of utility’s customers shall be considered. 

 (1) The Commission in every rate case shall make a determination of the quality of service 

provided by the utility by evaluating the quality of the utility’s product (water) and the utility’s 

attempt to address customer satisfaction (water and wastewater).  In making this 

determination, the Commission shall consider: 

 (a) The most recent chemical analyses for each water system as described in Rule 25-

30.440(3), F.A.C.; 

 (b) Any Department of Environmental Protection (DEP) and county health department 

citations, violations and consent orders that address quality of service;  

 (c) Any DEP and county health department officials’ testimony concerning quality of 

service;  

 (d) Any testimony, complaints and comments of the utility’s customers and others with 
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knowledge of the utility’s quality of service; and  

 (e) Any utility testimony and responses to the information provided in paragraphs (1)(a) – 

(d) above. 

 (2)  In order to ensure safe, efficient, and sufficient service to utility customers, the 

Commission shall consider whether the infrastructure and operational conditions of the plant 

and facilities are in compliance with Rule 25-30.225, F.A.C.  In making this determination, 

the Commission shall consider: 

 (a) Any testimony of  DEP and county health department officials;  

 (b) Inspections, including sanitary surveys for water systems and compliance evaluation 

inspections for wastewater systems; citations, violations and consent orders issued to the 

utility; 

 (c)  Any testimony, complaints and comments of the utility’s customers and others with 

knowledge of the infrastructure and operational conditions of the utility’s plant and facilities; 

and 

 (d)  Any utility testimony and responses to the information provided in paragraphs (2)(a) – 

(c) above. 

 (3)(2) Working capital for Class A utilities shall be calculated using the balance sheet 

approach. Working capital for Class B and C utilities shall be calculated using the formula 

method (one-eighth of operation and maintenance expenses). 

 (4)(3) Used and useful debit deferred taxes shall be offset against used and useful credit 

deferred taxes in the capital structure. Any resulting net debit deferred taxes shall be included 

as a separate line item in the rate base calculation. Any resulting net credit deferred taxes shall 

be included in the capital structure calculation. No other deferred debits shall be considered in 

rate base when the formula method of working capital is used. 

 (5)(4) The averaging method used by the Commission to calculate rate base and cost of 
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capital shall be a 13-month average for Class A utilities and the simple beginning and end-of-

year average for Class B and C utilities. 

 (6)(5) Non-used and useful adjustments shall be applied to the applicable depreciation 

expense. Property tax expense on non-used and useful plant shall not be allowed. 

 (7)(6) Charitable contributions shall not be recovered through rates. 

 (8)(7) Income tax expense shall not be allowed for subchapter S corporations, partnerships 

or sole proprietorships. 

 (9)(8) Non-recurring expenses shall be amortized over a 5-year period unless a shorter or 

longer period of time can be justified. 

 (10)(9) The amortization period for forced abandonment or the prudent retirement, in 

accordance with the National Association of Regulatory Utility Commissioners Uniform 

System of Accounts, of plant assets prior to the end of their depreciable life shall be calculated 

by taking the ratio of the net loss (original cost less accumulated depreciation and 

contributions-in-aid-of-construction (CIAC) plus accumulated amortization of CIAC plus any 

costs incurred to remove the asset less any salvage value) to the sum of the annual 

depreciation expense, net of amortization of CIAC, plus an amount equal to the rate of return 

that would have been allowed on the net invested plant that would have been included in rate 

base before the abandonment or retirement. This formula shall be used unless the specific 

circumstances surrounding the abandonment or retirement demonstrate a more appropriate 

amortization period. 

 (11)(10) A utility is required to have the right of access and continued use of own the land 

upon which the utility treatment facilities are located, or possess the right to the continued use 

of the land, such as a 99-year lease. Documentation of continued use shall be in the form of a 

recorded warranty deed, recorded quit claim deed accompanied by title insurance, recorded 

lease such as a 99-year lease, or recorded easement.  The Commission may consider a written 
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easement or other cost-effective alternative. 

 (12)(11) In establishing an authorized rate of return on common equity, a utility, in lieu of 

presenting evidence, may use the current leverage formula adopted by Commission order. The 

equity return established shall be based on the equity leverage order in effect at the time the 

Commission decides the case. 

 (13)(12) Nonutility investment should be removed directly from equity when reconciling 

the capital structure to rate base unless the utility can show, through competent evidence, that 

to do otherwise would result in a more equitable determination of the cost of capital for 

regulatory purposes. 

 (14)(13) Interest expense to be included in the calculation of income tax expense shall be 

the amount derived by multiplying the amount of the debt components of the reconciled 

capital structure times the average weighted cost of the respective debt components. Interest 

expense shall include an amount for the parent debt adjustment in those cases covered by Rule 

25-14.004, F.A.C. Interest shall also be imputed on deferred investment tax credits in those 

cases covered by 26 CFR Part 1, s. 1.46-6(b)(2)(i), (3) and (4)(ii) issued May 22, 1986 and 

effective for property constructed or acquired on or after August 15, 1971. 

Rulemaking Authority 350.127(2), 367.0812(5), 367.0814, 367.121, 367.1213 FS. Law 

Implemented 367.081, 367.0812(1), 367.0814, 367.0822, 367.1213, 376.1213 FS. History–

New 11-30-93, Amended 12-14-93 ____________. 
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State of Florida 
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TO: 
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RE: 

Public Service Commission 
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February 13, 2018 

Kathryn Gale Winter Cowdery, Senior Attorney, Office of the General Counsel 

Sevini K. Guffey, Public Utility Analyst I, Division of Economi~Jf·k g . 
Statement of Estimated Regulatory Costs (SERC) for Proposed Amendments to 
Rule 25-30.433, Flolida Administrative Code (F.A.C.) 

The purpose of this rulemaking initiative is to: (I) delete language from the rule that conflicts 

with statutory requirements; (2) move the Commission's consideration of the infrastructure and 
operational conditions of the plant and facilities from the Commission's evaluation of quality of 

service to a separate section of the rule; (3) codify the in formation the Commission considers 
when evaluating the uti lity's quality of service; (4) codify the information the Commission 
considers when evaluating the infrastructure and operational conditions of the utility's plant and 

facilities; and (5) amend renumbered subsection ( II ) of the rule to reflect statutory language 
related to the right of access and continued use of the land upon which utility treatment facilities 
are located. 

The attached SERC addresses the considerations required pursuant to Section 120.541, Florida 
Statutes (F.S.). A staff rule development workshop was held on December 14, 2017 to solicit 
input on the proposed rule revisions. 

The proposed rule revisions are not imposing any new regulatory requirements. The SERC 
analysis indicates that the proposed ru le amendments will not likely increase regulatory costs, 

including any transactional costs or have an adverse impact on business competitiveness, 
productivity, or innovation in excess of $1 million in the aggregate within five years of 
implementation. The proposed rule amendment would have no impact on small businesses, 
would have no implementation cost on the Commission or other state and local govermnent 

entities, and would have no impact on small cities or counties. None of the impact/cost criteria 
established in Section 120.541 (2)(a), f.S., will be exceeded as a result of the proposed revisions. 

Cc: Draper, Daniel, Shafer, King, SERC file 
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FLORIDA PUBLIC SERVICE COMMISSION 
STATEMENT OF ESTIMATED REGULATORY COSTS 

Rule 25-30.433, F.A.C. 

1. Will the proposed rule have an adverse impact on small business? 
[120.541(1)(b), F.S.] (See Section E., below, for definition of small business.) 

Yes 0 No ~ 

If the answer to Question 1 is "yes", see comments in Section E. 

2. Is the proposed rule likely to directly or indirectly increase regulatory costs in 
excess of $200,000 in the aggregate in this state within 1 year after 
implementation of the rule? [120.541 (1)(b), F.S.] 

Yes 0 No~ 

If the answer to either question above is "yes·, a Statement of Estimated Regulatory 

Costs (SERC) must be prepared. The SERC shall include an economic analysis 
showing: 

A. Whether the rule directly or indirectly: 

(1) Is likely to have an adverse impact on any of the following in excess of $1 
million in the aggregate within 5 years after implementation of the rule? 
[120.541 (2)(a)1, F.S.] 

Economic growth YesO No~ 

Private-sector job creation or employment Yes 0 No ~ 

Private-sector investment YesO No~ 

(2) Is likely to have an adverse impact on any of the following in excess of $1 
million in the aggregate within 5 years after implementation of the rule? 
[120.541(2)(a}2, F.S.] 

Business competitiveness (including the ability of persons doing 
business in the state to compete with persons doing business in other 
states or domestic markets) Yes 0 No 181 

Productivity 

Innovation 

Yes 0 No~ 

Yes 0 No~ 
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(3) Is likely to increase regulatory costs, including any transactional costs, in 
excess of $1 million in the aggregate within 5 years after the implementation of 
the rule? [120.541(2)(a)3, F.S.] 

Yes D No~ 

Economic Analysis: A summary of the recommended rule revisions is included in 
the attached memorandum to Counsel. Specific elements of the associated 
economic analysis are discussed below in Sections B through F of this SERC. 
Staff believes that none of the impacts/cost criteria I established in Paragraph 
120.541(2)(a), F.S. will be exceeded as a result of the proposed rule revisions. 
The proposed rule revisions are not imposing any new regulatory requirements, 
only codifying existing rule requirements. The proposed revisions are intended to 
make the requirements more specific and reformatting to make the rule 
consistent with the certification rules. 

B. A good faith estimate of: [120.541(2)(b), F.S.] 

(1) The number of individuals and entities likely to be required to comply with the rule. 

Potentially affected entities include 132 investor-owned water and wastewater utilities 
that serve approximately 170,242 Florida customers. Water and wastewater utilities 
which will come under the jurisdiction of the Commission in the future also would be 
required to comply. 

(2) A general description of the types of individuals likely to be affected by the rule. 

The 132 investor-owned water and wastewater utilities that are located in 38 counties. 

C. A good faith estimate of: [120.541 (2)(c), F.S.] 

(1) The cost to the Commission to implement and enforce the rule. 

1:81 None. To be done with the current workload and existing staff. 

D Minimal. Provide a brief explanation. 

D Other. Provide an explanation for estimate and methodology used. 

(2) The cost to any other state and local government entity to implement and enforce 
the rule. 

2 
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[8J None. The rule will only affect the Commission. 

0 Minimal. Provide a brief explanation. 

0 Other. Provide an explanation for estimate and methodology used. 

(3) Any anticipated effect on state or local revenues. 

[8J None. 

D Minimal. Provide a brief explanation. 

D Other. Provide an explanation for estimate and methodology used. 

D. A good faith estimate of the transactional costs likely to be incurred by individuals 
and entities (including local government entities) required to comply with the 
requirements of the rule. "Transactional costs" include filing fees, the cost of obtaining a 
license, the cost of equipment required to be installed or used, procedures required to 
be employed in complying with the rule, additional operating costs incurred, the cost of 
monitoring or reporting, and any other costs necessary to comply with the rule. 
[120.541(2)(d) , F.S.] 

0 None. The rule will only affect the Commission. 

[8J Minimal. Provide a brief explanation. The 132 investor-owned water and 
wastewater utilities already are required to comply with the rules that are being 
revised to better align the rule with the certification rules and there are no new 
regulatory requirements being proposed in the revisions. Staff believes that there 
would be no additional transactional costs associated with the proposed 
revisions. If a utility were to incur new costs, staff believes that it will be 
minimal. 

0 Other. Provide an explanation for estimate and methodology used. 

act on small businesses, and small counties and small cities: 

3 
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[120.541(2)(e), F.S.] 

(1) "Small business" is defined by Section 288.703, F.S., as an independently owned 

and operated business concern that employs 200 or fewer permanent full-time 
employees and that, together with its affiliates, has a net worth of not more than $5 
million or any firm based in this state which has a Small Business Administration 8(a) 
certification. As to sole proprietorships, the $5 million net worth requirement shall 
include both personal and business investments. 

181 No adverse impact on small business. 

D Minimal. Provide a brief explanation. 

D Other. Provide an explanation for estimate and methodology used. 

(2) A "Small City" is defined by Section 120.52, F.S., as any municipality that has an 
unincarcerated population of 10,000 or less according to the most recent decennial 

census. A "small county" is defined by Section 120.52, F.S., as any county that has an 
unincarcerated population of 75,000 or less according to the most recent decennial 
census. 

181 No impact on small cities or small counties. 

D Minimal. Provide a brief explanation. 

0 Other. Provide an explanation for estimate and methodology used. 

F. Any additional information that the Commission determines may be useful. 
[120.541(2)(f). F.S.] 

181 None. 

Additional Information: 

G. A description of any regulatory alternatives submitted and a statement adopting the 
alternative or a statement of the reasons for rejecting the alternative in favor of the 
proposed rule. [120.541(2)(g), F.S.] 

4 
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[81 No regulatory alternatives were submitted. 

0 A regulatory alternative was received from 

0 Adopted in its entirety. 

D Rejected. Describe what alternative was rejected and provide 
a statement of the reason for rejecting that alternative. 

5 
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State of Florida

Public Service Commission
Capital Circle Office Center • 2540 Shiimard Oak Boulevard

Tallahassee, Florida 32399-0850
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DATE:

TO:

FROM:

RE:

February 16, 2018

Office of Commission Clerk (Stauffer)

Office of the General Counsel (Harper) /f
Office of Industry Development and Market Analysis (Crawford)

Docket No. 20170273-EQ - Petition by Sunrun Inc. for declaratory statement
concerning leasing of solar equipment.

AGENDA: 03/01/18 - Regular Agenda - Parties May Participate at the Commission's
Discretion

COMMISSIONERS ASSIGNED: All Commissioners

PREHEARING OFFICER:

CRITICAL DATES:

SPECIAL INSTRUCTIONS:

Clark

03/29/18 (Final Order must be issued by this date
pursuant to Section 120.565(3), Florida Statutes)

None

Case Background

On December 29, 2017, Petitioner, Sunrun Inc. (Sunrun) filed a petition for a declaratory
statement (Petition). Sunrun asks the Commission to declare that based on the facts presented by
Sunrun:

(1) Sunrun's residential solar equipment lease does not constitute a sale of
electricity;

(2) Offering its solar equipment lease to customers in Florida will not cause
Sunrun to be deemed a public utility under Florida law; and

(3) The residential solar equipment lease described in its petition will not subject
Sunrun or Sunrun's customer-lessees to regulation by the Commission.
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Pursuant to Rule 28-105.0024, Florida Administrative Code (F.A.C.), a Notice of Declaratory 
Statement was published in the January 4, 2018, edition of the Florida Administrative Register, 
informing interested persons of the Petition. There were no requests to intervene filed. However, 
on February 5, 2018, Gulf Power Company (Gulf Power) and Florida Public Utilities Company 
(FPUC) filed a motion to participate as amici curiae along with a memorandum of law setting 
forth a number of issues for consideration by the Commission. The motion was granted by Order 
No. PSC-2018-0080-PCO-EQ.  Sunrun filed a response to the memorandum of law, providing 
additional information about its Petition. On February 14, 2018, Florida Electric Cooperatives 
Association, Inc., (FECA) filed a letter in support of Gulf Power and FPUC’s motion and 
memorandum of law.   

This recommendation addresses Sunrun’s Petition for Declaratory Statement. Pursuant to Section 
120.565(3), Florida Statutes (F.S.), a final order must be issued within 90 days, which is March 
29, 2018. The Commission has jurisdiction pursuant to Section 120.565, F.S., and Chapter 366, 
F.S. 
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Discussion of Issues 

Issue 1:  Should the Commission grant Sunrun’s Petition for Declaratory Statement? 

Recommendation:  Yes. Based on the facts presented by Sunrun, the Commission should 
grant Sunrun’s Petition and declare: (1) Sunrun’s residential solar equipment lease does not 
constitute a sale of electricity; (2) offering its solar equipment lease to customers in Florida will 
not cause Sunrun to be deemed a public utility under Florida law; and (3) the residential solar 
equipment lease described in its Petition will not subject Sunrun or Sunrun’s customer-lessees to 
regulation by the Commission. The Commission should also state that its declaration is limited to 
the facts described in Sunrun’s Petition and would not apply to different, alternative facts. 
(Harper, Crawford) 
 
Staff Analysis: Staff recommends the Commission grant Sunrun’s Petition for Declaratory 
Statement based on the facts presented by Sunrun. Below is a more detailed explanation of 
staff’s recommendation. 
 
Law Governing Petitions for Declaratory Statements 
Declaratory statements are governed by Section 120.565, F.S., and the Uniform Rules of 
Procedure in Chapter 28-105, F.A.C.  Section 120.565, F.S., states, in pertinent part: 

 
(1) Any substantially affected person may seek a declaratory statement regarding 

an agency's opinion as to the applicability of a statutory provision, or of any 
rule or order of the agency, as it applies to the petitioner's particular set of 
circumstances. 

 
(2) The petition seeking a declaratory statement shall state with particularity the 

petitioner's set of circumstances and shall specify the statutory provision, rule 
or order that the petitioner believes may apply to the set of circumstances. 

 
Rule 28-105.001, F.A.C., Purpose and Use of Declaratory Statement, provides: 

A declaratory statement is a means for resolving a controversy or answering 
questions or doubts concerning the applicability of statutory provisions, rules, or 
orders over which the agency has authority.  A petition for declaratory statement 
may be used to resolve questions or doubts as to how the statutes, rules, or orders 
may apply to the petitioner’s particular circumstances.  A declaratory statement is 
not the appropriate means for determining the conduct of another person. 

 
Rule 28-105.002(5), F.A.C., requires a petition for declaratory statement to include a description 
of how the statutory provisions or orders on which a declaratory statement is sought may 
substantially affect the petitioner in the petitioner’s particular set of circumstances. A party 
seeking a declaratory statement must not only show that it is in doubt as to the existence or 
nonexistence of some right or status, but also that there is a bona fide, actual, present, and 
practical need for the declaration. State Department of Environmental Protection v. Garcia, 99 
So. 2d 539, 544-45 (Fla. 3d DCA 2011).  A declaratory statement procedure is intended to enable 
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members of the public to definitively resolve ambiguities of law arising in the planning of their 
future affairs and to enable the public to secure definitive binding advice as to the applicability of 
agency-enforced law to a particular set of facts. Department of Business and Professional 
Regulation, Div. of Pari-Mutuel Wagering v. Investment Corp. of Palm Beach, 747 So. 2d 374, 
382 (Fla. 1999).   

Sunrun’s Petition for Declaratory Statement 
 

Sunrun’s particular circumstances and facts  
The Petition states that Sunrun has offices in Tampa, Florida, and is the nation’s largest 
dedicated residential solar storage and energy services company with over 160,000 customers 
currently in 22 states and the District of Columbia. In Florida, Sunrun offers only its “cash solar 
product,” which customers must purchase and pay for in full, upfront.1  
 
Sunrun plans to offer leasing as an option in Florida for potential customer-lessees who prefer 
not to or cannot purchase and pay upfront for residential solar systems. Sunrun states that the 
Florida residential solar equipment lease will consist of a 20-year lease of solar panels with an 
option to include batteries. According to Sunrun, the residential solar equipment lease will 
include the following: 
 

• Lease payments will be fixed for a 20-year lease term. The payment amounts will be 
based on a negotiated rate of return and will be independent of electric generation, 
production rates, or any other operational variable of the leased equipment. 

• Sunrun will hold legal title to the leased equipment and receive the tax credits and 
depreciation benefits associated with the investment. 

• Sunrun will have no control over the use of the equipment other than as the 
beneficiary of covenants requiring the customer-lessee to maintain the equipment in 
good repair. 

• At the lease expiration, the customer-lessee will be able to purchase the solar 
equipment at fair market value, renew the lease on an annual basis, or require removal 
of the equipment. 

• Sunrun will provide customary workmanship warrantees to protect the customer-
lessees’ home from damage during the installation process. The customer-lessees will 
be responsible for the costs for ongoing system maintenance through their monthly 
lease payment. Equipment warranties and maintenance services will be triggered by 
damage to or malfunction of the system, or its components, and will not be dependent 
upon electrical generation or system production rates. 

• The customer-lessee will be responsible for the cost of non-warranty maintenance, 
repair and replacement. 

                                                 
1Based upon staff’s review of information on Sunrun’s website, it currently offers potential customers in Florida two 
options to purchase and own a solar energy system.  Customers may either pay upfront the cost of the system, 
including installation, or customers may finance the cost of the system, including installation, and make monthly 
payments. See  https://www.sunrun.com/solar-by-state/fl.  
 

https://www.sunrun.com/solar-by-state/fl
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• Once the system is installed and interconnected, the operational burden and risk of 
maintaining the equipment and assuring adequate solar exposure conditions will be 
borne by the customer-lessee. 

• The customer-lessee will be responsible for the costs of applicable property taxes and 
insurance. 

• Lease terms and conditions will be compliant with applicable IRS and accounting 
standards. 

 
Amici Curiae Gulf Power and FPUC raise issues that they believe the Commission should 
consider when evaluating Sunrun’s Petition. Their issues all relate to the single fact that Sunrun 
did not file a lease agreement for the Commission’s review. For example, they state that the lease 
would provide information as to energy performance guarantees for the solar systems, whether 
the lessee is entitled to compensation via separate bill credits or refunds in the event that 
performance guarantees are not met, and information as to the nature of the obligations retained 
by the lessor as compared to the lessee. Gulf Power and FPUC assert that without Sunrun’s 
proposed leasing agreement, there is ambiguity as to whether the lease program is compliant 
with Florida law and suggest that the Commission’s Order on Declaratory Statement address 
such compliance issues. Amici Curiae also provide marketing materials from Sunrun’s activities 
in other jurisdictions.2 
 
In its response to Gulf Power and FPUC’s memorandum of law, Sunrun states that its Petition 
clearly outlines how the lease payments will not be linked to electricity production. Sunrun 
points to the places in the Petition where it addresses the lease components as to guarantees, 
warranties, and obligations of the lessor and lessees. Sunrun reiterates that its Petition provides 
that the customer-lessee’s payments will be fixed in amount throughout the lease term and 
without regard to the level of electricity production or output of lease equipment.   
 
Also in response, Sunrun states that the Petition is consistent with Rule 26-6.065(2), F.A.C., and  
Order 17009, issued December 22, 1986, in Docket No. 860725-EU, In re: Petition of Monsanto 
Company for a declaratory statement concerning the lease financing of a cogeneration facility 
(Monsanto), as Sunrun’s customer-lessees will be solely responsible for all costs and expenses 
associated with the maintenance, repair, replacement and operation of the leased equipment, and 
the lease payments will not be dependent on electric generation.  
 
Sunrun concludes that providing a lease agreement is not required because it is seeking the 
affirmative declaration from the Commission in good faith before investing any further time, 
effort, and expense with this proposed project. Moreover, it states that the relevant statutes and 
rules do not require it to provide contractual documentation before the agency may issue a 
declaratory statement. Sunrun notes its activities in other jurisdictions are irrelevant to its 
Petition in Florida. 
 
 

                                                 
2As mentioned in the case background, FECA filed a letter of support for Gulf Power and FPUC’s motion and 
memorandum of law. 
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Statutes, Rules, and Commission Orders Applicable to Sunrun’s Facts 
The statute to be applied to this Petition is Section 366.02(1), F.S., which states, in pertinent part, 
that the Commission’s jurisdiction extends to public utilities defined as: 
 

Every person, corporation, partnership, association, or other legal entity and their 
lessees, trustees, or receivers supplying electricity or gas…to or for the public 
within the state. 
 

The rule that applies to this Petition is Rule 25-6.065, F.A.C., which provides, in pertinent part: 
 

The term “customer-owned renewable generation” does not preclude the customer 
of record from contracting for the purchase, lease, operation, or maintenance of an 
on-site renewable generation system with a third-party under terms and conditions 
that do not include the retail purchase of electricity from the third party.  
 

The Commission order applicable to Sunrun’s Petition is Order 17009, issued December 22, 
1986, in Docket No. 860725-EU, In re: Petition of Monsanto Company for a declaratory 
statement concerning the lease financing of a cogeneration facility. In Monsanto, the 
Commission declared that the Monsanto Company’s on-site lease financing of its cogeneration 
facility did not result in a retail sale of electricity, did not cause the lessor to be deemed a public 
utility, and did not subject either the company or its lessor to regulation by the Commission.  

 
Declaratory Statement Requested 

Sunrun asks the Commission to declare that based on the facts presented by Sunrun: 
 

(1) Sunrun’s residential solar equipment lease does not constitute a sale of 
electricity; 

(2) Offering its solar equipment lease to customers in Florida will not cause 
Sunrun to be deemed a public utility under Florida law; and 

(3) The residential solar equipment lease described in its petition will not subject 
Sunrun or Sunrun’s customer-lessees to regulation by the Commission. 

In its Petition, Sunrun states that the declaratory statement procedure can assist Sunrun with 
planning its future conduct and will help avoid costly administrative litigation by selecting the 
proper course of action in advance. Sunrun will only offer and market the residential solar 
equipment lease program in Florida if the Commission grants, in the affirmative, its request for a 
declaratory statement, which contains specific facts as required by Section 120.565(3) F.S. For 
this reason, Sunrun is a substantially affected person and has standing to bring its Petition.  
 
Staff’s Analysis of Sunrun’s Petition for Declaratory Statement 
Sunrun’s Petition asks the Commission whether Sunrun’s proposed leasing program triggers the 
Commission’s jurisdiction under Section 366.02(1), F.S. The Commission has issued previous 
orders on petitions for declaratory statement that have addressed the concept of what constitutes 
a public utility in terms of leasing cogenerators or the use of energy created by cogenerators. 
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These orders stand for the general proposition that where a customer pays a flat fee to an energy 
generation equipment supplier for personal use and that fee is not based on electric production, 
there is no jurisdictional sale of electricity. The Monsanto declaratory statement is on point in 
this instance.  
 
In Monsanto, the company asked the Commission for a declaratory statement to recognize that 
the company’s use of lease-financing for equipment to increase the company’s own on-site 
generation would not render the company subject to the Commission’s jurisdiction. In its 
petition, the company stated that it would replace older, less efficient natural gas boilers with a 
combustion turbine capable of using either oil or natural gas as a fuel, and would finance this 
project by leasing the necessary equipment. The company stated that it would pay a fixed amount 
for the lease, an amount that was not tied to energy production. The lease would run for a 
minimum of five years, after which the company could elect to renew it, purchase the equipment, 
or pay for the removal of the equipment. The company stated that it would pay for the fuel and 
would be responsible for any operation and maintenance costs for the equipment. The 
Commission answered the declaratory statement in the affirmative and held that Monsanto’s plan 
would not trigger the Commission’s jurisdiction because the company’s lease financing of its 
cogeneration facility did not result in a retail sale of electricity, did not cause the company’s 
lessor to be deemed a public utility, and did not subject either the company or its lessor to 
regulation by the Commission.  
 
Like Monsanto, Sunrun’s fixed lease payments are independent of electric generation and 
production. Sunrun’s residential solar equipment lease program will allow individual customers 
to generate their electricity for personal use. According to Sunrun’s facts, the customer will be 
the end-user and will not engage in the retail sale of electricity. 
 
Additionally, Sunrun’s lease does not run afoul of Order No. 18302, issued in October 16, 1987, 
in Docket No. 8700446-EU, In re: Petition by PW Ventures Inc., for a Declaratory Statement in 
Palm Beach County (PW Ventures). The Commission’s holding in PW Ventures established that 
private companies cannot use cogenerators to engage in unregulated retail sales to avoid 
Commission jurisdiction.  
 
In the PW Ventures order, the Commission denied PW Ventures Inc.’s Petition for Declaratory 
Statement for Commission approval to construct, own, and operate a cogeneration project, 
because the facts presented in the petition constituted a retail sale of electricity to another 
independent private company. In its order, the Commission explicitly held that this decision was 
consistent with its prior order in Monsanto. In PW Ventures, Inc. v. Nichols, 533 So. 2d. 281, 284 
(1988), the Florida Supreme Court affirmed the Commission’s order and opined that while 
limiting the sale of electric service was in the public interest, there was no prohibition on self-
generation.  
 
The facts in Sunrun’s Petition are consistent with Order No. 23729, issued in November 7, 1990, 
in Docket No. 900699-EQ, In re: Petition of Seminole Fertilizer Corporation for a declaratory 
statement concerning the financing of a cogeneration facility (Seminole). In Seminole, the 
Commission reiterated its holding in Monsanto and held that there was no retail sale of 
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electricity triggering the Commission’s jurisdiction when a private company expanded its 
cogeneration equipment to lease the energy equipment to its subsidiary.  
 
Moreover, the facts set forth in Sunrun’s Petition are also consistent with Rule 25-6.065, F.A.C., 
which addresses interconnection and net metering of customer-owned renewable generation. 
Rule 25-6.065(2)(a), F.A.C., specifically states that “[t]he term ‘customer-owned renewable 
generation’ does not preclude the customer of record from contracting for the purchase, lease, 
operation, or maintenance of an on-site renewable generation system with a third-party under 
terms and conditions that do not include the retail purchase of electricity from the third person.” 
Gulf Power and FPUC point to Order No. PSC-13-0652-DS-EQ, issued Dec. 11, 2013, in Docket 
No. 130235-EQ, In re: Petition for declaratory statement regarding co-ownership of electrical 
co-generation facilities in Hendry County by Southwest Renewable Fuels, LLC, at p. 6 
(Southeast), for the proposition that Sunrun must provide a lease agreement for the 
Commission’s review. Staff disagrees.  
 
In Southeast, the Commission denied the declaratory statement petition because the companies 
failed to provide the business arrangement contract documentation. The Commission determined 
that the business arrangement between Southeast Renewable Fuels, Inc., and its Confidential 
Partner would give rise to the possibility of a retail transaction between unrelated entities, which 
could fall within the definition of a public utility and invoke the Commission’s regulatory 
jurisdiction. However, Sunrun’s facts are different from the Southeast set of facts. The leasing 
agreement described in Sunrun’s Petition outlines the relevant factors to show self-generation, 
which is more consistent with Monsanto than with Southeast. Sunrun’s Petition can be 
distinguished from Southeast because there is no issue of two unrelated entities joining together 
to generate electricity for joint use and for compensation. Sunrun’s Petition states that lessees 
would be leasing solar panels for the purposes of generating electricity for their own personal 
use, which is in contrast to the complex business arrangement outlined in Southeast.   
 
Staff believes that Sunrun’s Petition contains the necessary facts to support its request for a 
declaratory statement, and that production of a lease agreement is unnecessary for the requested 
relief. The Petition describes the proposed lease agreement obligations for the lessor and lessee 
with respect to both warranty and repairs.3 While Gulf Power and FPUC speculate about facts 
that may be included in the lease agreement that are contrary to those presented in the Petition, it 
is well settled that declaratory statements are inherently limited to the facts upon which they are 
based.4 When the Commission issues the declaratory statement, it will be controlling only as to 
the facts relied upon and not as to other, different or additional facts. If Sunrun attempted to go 
outside the clear bounds of its Petition as suggested by Gulf Power or FPUC by, for example, 
providing energy performance guarantees and other obligations in the lease that were not 
presented in their declaratory statement set of facts, then the Commission’s declaratory statement 
would not apply to these alternate set of facts. 
 
                                                 
3See Sunrun Petition at 2, 3, 7 and 14. 
4Rule 28-105.003, F.A.C. (agency may rely on the statements of fact set out in the petition without taking any 
position with regard to the validity of the facts). See also Order No. 23729, issued November 7, 1990, in Docket No. 
900699-EQ, In re: Petition of Seminole Fertilizer Corporation for a declaratory statement concerning the financing 
of a cogeneration facility.  
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Conclusion  
For the reasons set forth above, staff recommends that the Commission grant Sunrun’s Petition 
for Declaratory Statement and declare that based on the facts presented by Sunrun: (1) Sunrun’s 
residential solar equipment lease does not constitute a sale of electricity; (2) offering its solar 
equipment lease to customers in Florida will not cause Sunrun to be deemed a public utility 
under Florida law; and (3) the residential solar equipment lease described in its petition will not 
subject Sunrun or Sunrun’s customer-lessees to regulation by the Commission. The Commission 
should also state that its declaration is limited to the facts described in Sunrun’s Petition and 
would not apply to different, alternative facts.  
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Issue 2:  Should this docket be closed? 

Recommendation:  Yes, if the Commission votes to either grant or deny the Petition for 
Declaratory Statement, the docket should be closed.  

Staff Analysis:  Whether the Commission grants or denies Sunrun’s Petition, a final order will 
be issued. Upon issuance of the final order, the docket should be closed. 
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applicability of approved water service availability charges in Lake County, by 
Harbor Waterworks, Inc. 

AGENDA: 03/0 I /18 - Regular Agenda- Petition for Declaratory Statement - Participation is 
at the Commission's discretion 

COMMISSIONERS ASSIGNED: All Commissioners 

PREHEARING OFFICER: Polmann 

CRITICAL DATES: March 12, 2018 - Order must be issued by this date 
pursuant to Section 120.565(3), F.S. 

SPECIAL INSTRUCTIONS: None 

Case Background 

On December 12, 2017, Harbor Waterworks, Inc. (Harbor Waterworks), a water and wastewater 
utility regulated by the Commission, fi led a Petition for Declaratory Statement (Petition) 
regarding the appli cabi lity of Commission approved water service avai lability charges to an 
irrigation co1111ection for homes in Phase 6 of the Harbor Hills subdivision. Pursuant to Rule 28-
105.0024, Florida Admi ni strative Code (F.A.C.), a Notice of Declaratory Statement was 
published in the December 14, 20 17 ed ition of the Florida Administrative Register to inform 
interested persons of the petition. 

On January 4, 2018, Harbor Hills Development LP (Development) and Harbor Hills 
Homeowners ' Association, Inc. (Association) fi led a Petition to Intervene and requested fu ll 
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party status in the declaratory statement proceeding. By Order No. PSC-2018-0083-PCO-WU, 
issued February 16, 2018, intervention was granted to the Development and the Association. The 
Intervenors filed a response to Harbor Waterworks’ Petition for Declaratory Statement on 
February 19, 2018. 

This recommendation addresses Harbor Waterworks Inc.’s Petition for Declaratory Statement. 
Pursuant to Section 120.565(3), F.S., a final order on the Petition for Declaratory Statement must 
be issued within 90 days. The statutory deadline for this declaratory statement proceeding is 
March 12, 2018.  The Commission has jurisdiction pursuant to Section 120.565 and Chapter 367, 
F.S. 
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Discussion of Issues 

Issue 1:  Should the Commission grant Harbor Waterworks’ Petition for Declaratory 
Statement? 

Recommendation:  The Commission should grant the Petition to the extent that it addresses 
the very narrowly framed question posed in staff’s analysis and declare that Order Nos. 23039 
and 23039-A, which established service availability charges for Harbor Waterworks, apply to the 
utility’s irrigation connections. The Commission should state that the declaratory statement is 
controlling only as to the facts described in Harbor Waterworks’ Petition and would not apply to 
different, alternative facts.  (Page)  
 
Staff Analysis:  The Commission should grant the Petition and declare that the service 
availability charges established in Order Nos. 23039 and 23039-A, apply to Harbor Waterworks’ 
irrigation connections. Below is staff’s analysis. 
 
Law Governing Petitions for Declaratory Statement 
Section 120.565, F.S., sets forth the necessary elements of a petition for declaratory statement.  
This section provides: 

(1)  Any substantially affected person may seek a declaratory statement regarding 
an agency’s opinion as to the applicability of a statutory provision, or of any rule 
or order of the agency, as it applies to the petitioner’s particular set of 
circumstances. 

(2)  The petition seeking a declaratory statement shall state with particularity the 
petitioner’s set of circumstances and shall specify the statutory provision, rule or 
order that the petitioner believes may apply to the set of circumstances. 

Rule 28-105.001, FA.C., states the purpose of a declaratory statement: 

A declaratory statement is a means for resolving a controversy or answering 
questions or doubts concerning the applicability of statutory provisions, rules, or 
orders over which the agency has authority.  A petition for declaratory statement 
may be used to resolve questions or doubts as to how the statutes, rules, or orders 
may apply to the petitioner’s particular circumstances.  A declaratory statement is 
not the appropriate means for determining the conduct of another person. 

Rule 28-105.002(5), F.A.C., requires that a petition for declaratory statement include a 
description of how the statutes, rules or orders may substantially affect the petitioner in the 
petitioner’s particular set of circumstances. A party seeking a declaratory statement must not 
only show that it is in doubt as to the existence of some right or status, but also that there is a 
bona fide, actual, present, and practical need for the declaration. State Department of 
Environmental Protection v. Garcia, 99 So. 2d  539, 544-45 (Fla. 3d DCA 2011).  A declaratory 
statement is intended to enable members of the public to definitely resolve ambiguities of law in 
the planning of their future affairs and to enable the public to obtain definitive binding advice as 
to the applicability of agency law to a particular set of facts.  Department of Business and 
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Professional Regulation, Div. of Pari-Mutual Wagering v. Investment Corp. of Palm Beach, 747 
So.  2d 374, 382 (Fla. 1999). 

Harbor Waterworks’ Petition for Declaratory Statement 
 
 Harbor Waterworks’ particular circumstances and facts 
Harbor Waterworks’ water service availability charges, including the plant capacity charge, main 
extension charge, meter installation fee, and tap fee, were established by the Commission in 
Order No. 23039, Docket No. 890554-WU, issued June 6, 1990, In re:  Application of Lake 
Griffin Utilities, Inc. for Water Certificate in Lake County. Order No. 23039 was amended by 
Order No. 23039-A, issued June 11, 1990, to include allowance for funds prudently invested 
(AFPI) charges that were inadvertently omitted from the prior order. The water service 
availability charges for Harbor Waterworks have not been revised by the Commission since that 
time. 

According to Order Nos. 23039 and 23039-A and Harbor Waterworks’ approved tariffs, the 
water service availability charges for both Main Extension Charges and Plant Capacity Charges 
are based upon one equivalent residential connection set at 350 gallons per day (GPD). This 
equates to approximately 10,500 gallons per month (350 GPD x 30 days).   

As stated in the Petition, based on historical actual water usage for the 12 month period October 
2016 through September 2017, the average residential water usage for Harbor Waterworks is 
38,751 gallons per month for all existing customers.  The average irrigation only usage for the 
existing homes in Phase 6 for the same 12 month period was approximately 44,000 gallons a 
month.  The utility asserts that this does not include the potable water used inside the homes, 
which goes through a separate meter. Harbor Waterworks contends that these irrigation 
connections are placing additional capacity demands upon the existing water system. 

Harbor Waterworks states that due to excessive water consumption, it received a letter of non-
compliance with its St. Johns River Water Management-issued consumptive use permit. Also, 
Harbor Waterworks states that it is in the process of obtaining additional land to install a back-up 
well to meet the current demand on the water system in case one of the existing wells becomes 
inoperable.  Harbor Waterworks asserts that without the additional back-up well, it would be 
unable to meet the current demand in the event one of the existing wells cannot operate.  

The Development has been and is presently building and selling homes in the Phase 6 area of the 
Harbor Hills subdivision.  There are approximately 53 residential homes currently being served 
by Harbor Waterworks in Phase 6.  The Development previously installed separate irrigation 
lines in Phase 6 that are interconnected into Harbor Waterworks potable water mains in the 
subdivision. The water provided via the irrigation main lines is finished potable water from 
Harbor Waterworks’ water treatment system and distribution mains. 

Harbor Waterworks states that it recently bought the separate irrigation lines installed by the 
Development that are presently used to provide irrigation water service to its customers in Phase 
6.  According to the Petition, prior to its purchase of the separate irrigation lines from the 
Development, Harbor Waterworks was only collecting a meter installation charge for the new 
homes in Phase 6.   
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After Harbor Waterworks bought the separate irrigation lines, the Development requested a 
statement of charges from Harbor Waterworks.  On October 25, 2017, the utility provided an 
invoice of charges to the Development that indicated the service availability charges for new 
construction homes in Phase 6.  The utility attached the invoice to its Petition.  The charges for 
the potable water connection and the separate irrigation water lines were identified.  The Petition 
states that the Development has contested the separate charges for the irrigation service.  

 Statutes, Rules, and Commission Orders Applicable to Harbor  Waterworks’ 
 Facts 
In its Petition, Harbor Waterworks states that its declaratory statement is sought on the following 
statutes, rules, and orders: 

Section 367.091(4), F.S., which states in part that: 

A utility may only impose and collect those rates and charges approved by the 
Commission for the particular class of service involved.  A change in any rate 
schedule may not be made without commission approval. 

Section 367.101(1), F.S., addresses service availability charges and states: 

The Commission shall set just and reasonable charges and conditions for service 
availability.  The Commission by rule may set standards for and levels of service-
availability charges and service-availability conditions.  Such charges shall be just 
and reasonable. 

Rule 25-30.515(8), F.A.C., defines an Equivalent Residential Connection as: 

(a) 350 gallons per day; 
(b) The number of gallons a utility demonstrates is the average daily flow for a 
single residential unit; or 
(c) The number of gallons which has been approved by the Department of 
Environmental Protection for a single residential unit. 
  

Commission Order No. 23039, issued June 6, 1990, in Docket No. 890554-WU, In re:  
Application of Lake Griffin Utilities, Inc. for Water Certificate in Lake County, which set the 
service availability charges for Harbor Waterworks. 

Commission Order No. 23039-A, issued June 11, 1990, in Docket No. 890554-WU, In re:  
Application of Lake Griffin Utilities, Inc. for Water Certificate in Lake County, which amended 
Order No. 23039 to include the AFPI charges for Harbor Waterworks that were inadvertently 
omitted from Order No. 23039. 
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 Declaratory Statement requested by Harbor Waterworks 
In paragraph 24 of its Petition, Harbor Waterworks requests that the Commission issue a 
declaratory statement confirming that at a minimum the second irrigation connection to homes in 
Phase 6 are subject to the FPSC approved service availability charges including: 

 a. Plant Capacity Charge, 
 b. Main Extension Charge, 
 c. Service Installation Charge, 
 d. Meter Installation Fee, and 
 e. AFPI charge. 

 
Intervenors: The Development and The Association 
The Development and the Association have intervened in this proceeding. They assert that the 
Petition is the incorrect procedural mechanism for the relief requested by the utility and that the 
utility should not be allowed to use this procedure as an “end around” of the application process 
for new charges and rates. 
  
The Intervenors allege that the Petition seeks permission to impose and collect charges that are 
not contained in Order Nos. 23039 and 23039-A. They assert that to the extent Harbor 
Waterworks wants to collect charges not contained in the Orders and the utility’s tariffs, Harbor 
Waterworks should apply for approval of new charges and rates. They assert that the charges 
contained in the invoice attached to the Petition effectively double the connection charges that 
were previously being imposed and collected. 
 
They state that the separate charges for irrigation connections that Harbor Waterworks seeks to 
impose and collect are not permitted under applicable rules and are not warranted. They contend 
that while there may be separate lines for irrigation service, the irrigation lines are interconnected 
into the potable water mains in the subdivision: “Given that there is only one connection to the 
utility’s main, there should only be one connection charge imposed.”  
 
The Intervenors further state that the utility has not provided any evidence demonstrating how 
the additional charges for irrigation actually relate to the cost incurred by the utility. They opine 
that “such evidence also would be important considering that the most recent annual report for 
Harbor Waterworks appears to show a rate of return for water services in excess of 24%.”  
 
Staff Analysis on Harbor Waterworks’ Petition 

 Harbor Waterworks’ has met pleading requirements to issue declaratory 
 statement  
The Development and the Association raise the issue of whether a declaratory statement is the 
proper procedural mechanism for the resolution of the question raised by Harbor Waterworks. 
The purpose of a declaratory statement is to address the applicability of statutory provisions, 
orders, or rules of the agency in particular circumstances. See Chiles v. Department of State, 
Division of Elections, 711 So. 2d 151, 154 (Fla. 1st DCA 1998). One of the purposes of a 
declaratory statement is to help avoid costly administrative litigation.  Id. at 151; Citizens of the 
State of Florida v. Florida Public Service Commission and Utilities, Inc., 164 So. 3d 58, 62 (Fla. 
1st DCA 2015).   
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According to Harbor Waterworks’ Petition, the Development requested service availability 
letters with the appropriate service availability charges for new construction of homes in Phase 6.  
Harbor Waterworks’ Petition further states that the Development has contested the separate 
charges for the irrigation service.  
  
In point of fact, Harbor Waterworks has assessed the fee; however, it has not collected the fee 
because the Development called into question the assessment.  Rule 28-105.001, F.A.C., 
provides that a declaratory statement is a means for resolving a controversy or answering 
questions or doubts concerning the applicability of statutory provisions, rules or orders over 
which an agency has authority.  Harbor Waterworks has set forth in its Petition that it has a 
question concerning the applicability of Order Nos. 23039 and 23039-A to its particular facts and 
circumstances.  Further, in the absence or denial of a declaratory statement, staff believes that 
this situation may likely result in administrative litigation and that a declaratory statement may 
help avoid costly litigation.  See Chiles 711 S. 2d at 151; Citizens of the State of Florida, 164 So. 
3d at 62.  
  
The Intervenors assert in their response to the Petition that Harbor Waterworks seeks permission 
to impose and collect charges that are not contained in Order Nos. 23039 and 23039-A and point 
to the invoice attached to the Petition as evidence thereof.  However, the question Harbor 
Waterworks is asking the Commission to address may be framed very narrowly as whether the 
service availability charges established in Order Nos. 23039 and 23039-A apply to irrigation 
connections.  As a result, staff does not believe that the Petition, as framed,  is an “end around” 
of the application process for new charges and rates. 
 
 Declaratory Statement that should be issued 
Staff recommends that the Commission declare that based on the facts set forth in Harbor 
Waterworks’ Petition, the service availability charges established in Order Nos. 23039 and 
23039-A apply to the utility’s irrigation connections. Order No. 23039 states that the service 
availability charges established in the order apply to connections made on or after the stamped 
approval date on the tariff sheets. The Order does not distinguish between water connections and 
irrigation connections.  
 
Service availability charges are designed to reimburse the utility for a portion of the cost of its 
facilities based on the customers’ potential demand on the system. See Rule 25-30.530(3)(c)2., 
F.A.C. (stating that the costs to be charged to a particular customer shall be determined 
according to the hydraulic demand of the customer) and Rule 25-30.515(12), F.A.C. (stating that 
the main extension charge is determined on a hydraulic share basis). As the water provided via 
the irrigation connections is finished potable water from Harbor Waterworks’ water treatment 
system and distribution mains, all water demand, including irrigation service, place a demand on 
Harbor Waterworks’ potable water system. The service availability charges established by Order 
Nos. 23039 and 23039-A were designed to reimburse the utility for a portion of its investment in 
the facilities used to provide water service, including irrigation service.  
 
The rationale as to why the Commission establishes service availability charges and why service 
availability charges would apply to irrigation connections is illustrated by the facts set forth in 
Harbor Waterworks’ Petition. The utility alleges in its Petition that the irrigation connections are 
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placing additional capacity demands upon the existing water system. The demand a customer 
places on the water system should be the basis for determining the appropriate service 
availability charges. See id. 
 
The Development and the Association assert that Harbor Waterworks is using the declaratory 
statement procedure in lieu of an application for new charges and rates. Staff disagrees. Harbor 
Waterworks has always had the ability under Order Nos. 23039 and 23039-A and its tariff to 
charge for additional demand any customer, including irrigation customers, may place on the 
system.   
 
Rule 28-105.001, F.A.C., states that a declaratory statement is not the appropriate means for 
determining the conduct of another person.  Staff agrees with the Intervenors that a declaratory 
statement proceeding is not the proper vehicle to change Commission-approved service 
availability charges. To the extent Harbor Waterworks’ Petition may be construed as a request to 
increase the utility’s service availability charges in Order Nos. 23039 and 23039-A and the  
utility’s tariffs, the Petition should be denied. To the extent Harbor Waterworks may be 
requesting the Commission to confirm that the charges in the invoice attached to its Petition are 
correct or that the Development or the Association must pay the service availability charges 
assessed in the invoice, the Petition should also be denied. 
 
Conclusion 
For the reasons set forth above, staff recommends that the Commission should grant the Petition 
to the extent that it addresses the very narrowly framed question posed in staff’s analysis and 
declare that Order Nos. 23039 and 23039-A, which established service availability charges for 
Harbor Waterworks, apply to the utility’s irrigation connections. The Commission should state 
that the declaratory statement is controlling only as to the facts described in Harbor Waterworks’ 
Petition and would not apply to different, alternative facts.  
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Issue 2:  Should this docket be closed? 

Recommendation:  Yes, if the Commission votes to either grant or deny the Petition for 
Declaratory Statement, the docket should be closed.  

Staff Analysis:  Whether the Commission grants or denies the petition, a final order will be 
issued. Upon issuance of the final order, the docket should be closed. 
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State of Florida

Public Service Commission
Capital Circle Office Center • 2540 Shumard Oak Boulevard

Tallahassee, Florida 32399-0850

-M-E-M-O-R-A-N-D-U-M-

DATE:

TO:

FROM:

RE:

February 16, 2018

Office of Commission Clerk (Stauffer)

Division of Engineering (Mtenga) ^
Division of Economics (Draper)
Officeof the General Counsel (Dziechciarz) i^TCT'

Docket No. 20170252-EI - Petition for approval of experimental curtailable
demand-side management program, by Gulf Power Company.

AGENDA: 03/01/18 - Tariff Filing - Interested Persons May Participate

COWIWIISSIONERS ASSIGNED: All Commissioners

PREHEARING OFFICER;

CRITICAL DATES:

SPECIAL INSTRUCTIONS:

Clark

60-Day Tariff Suspension waived until 03/01/2018

None

Case Background

On May 16, 2017, the Florida Public Service Commission (Commission) issued Order No. PSC-
2017-0178-S-EI, approving a Stipulation and Settlement Agreement (Settlement) which resolved
all outstanding issues in the Gulf Power Company (Gulf or Company) 2016 base rate
proceeding.' On November 28, 2017, as a resuh of section 19 of the Settlement, Gulf filed a
petition for approval of its experimental Curtailable Load program as part of its Demand-Side
Management (DSM) plan. The proposed rate rider and associated tariffs are shown in
Attachment A.

'Order No. PSC-2017-0178-S-EI, issued May 16, 2017, in Docket No. 20160186-EI, In re: Petition for Rate
Increase by GulfPower Company. An updated settlement agreement was filed on February 14,2018, in Docket Nos.
20160186-El and 20160170-EI, which will be addressed at a later Commission proceeding. This agreement only
addresses changes to the tax code and does not impact the program addressed here.
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State of Florida

Public Service Commission
Capital Circle Office Center • 2540 Siiumard Oak Boiilevard

Tallahassee, Florida 32399-0850

-M-E-M-O-R-A-N-D-U-M-

DATE:

TO:

FROM:

RE:

February 16,2018

Office of Commission Clerk (Stauffer)

^ /V, "^^7^ V#Division of Engineering (Wooten, Ellis, K^) [/7^
Division of Accounting and Finance (Buy^^^icchetti, Richardg)^
Division of Economics (Higgins, Stratis, Wu)
Office of the General Counsel (Murphy, Cuello) ^

Docket No. 20170225-EI - Petition for determination of need for Dania Beach

Clean Energy Center Unit 7, by Florida Power & Light Company.

AGENDA: 03/01/18 - Regular Agenda - Post-Hearing Decision - Participation is Limited to
Commissioners and Staff

COMMISSIONERS ASSIGNED: Graham, Brown, Clark

PREHEARING OFFICER: Clark

CRITICAL DATES:

SPECIAL INSTRUCTIONS:

03/15/18 - Final decision within 135 days of petition per
403.519, Florida Statutes.

None

Case Background

On October 20, 2017, Florida Power & Light (FPL or Company) filed a petition and supporting
testimony to determine the need for the construction of a new combined cycle generating unit at
FPL's existing Fort Lauderdale power plant in Broward County, Florida. This plant would utilize
existing facilities, including transmission lines, substation facilities, and gas infrastructure. The
petition was filed pursuant to Sections 366.04 and 403.519, Florida Statutes (F.S.), and Rules 25-
22.080, 25-22.081, 25-22.082, and 28-106.201, Florida Administrative Code (F.A.C.).



















































Item 10 



State of Florida 

DATE: 

TO: 

FROM: 

.RE: 

Public Service Commission 
CAPITAL CIRCLE OFFICE CENTER • 2540 SHUMARD OAK BOULEVARD 

TAL LA HASSEE, FL.ORJDA 32399-0850 

-M-E-M-0-R-A-N-D-U-M-

February 16,2018 

Office of Commission Clerk (Stauff~ {J{ ~ I::'J~[..}II\ 
Division of Accounting and Finance (Passett, Mouring, D. BW,. ~ 
Division of Economics (Draper, Guffey) ~ f/<:C {,?=' 
Division of Engineering {P. Buys, Graves)""'-' Po~ .... ~ 
Office of the General Counsel (Crawford, Mapp, Janjic) ~ j11YV 

Docket No. 20170271 -EI - Petition for recovery of costs associated with named 
tropical systems during the 2015, 2016, and 2017 hurricane seasons and 
replenishment of storm reserve subject to final true-up, Tampa Electric Company. 

AGENDA: 03/01118 - Regular Agenda - Preliminary Procedural -- Interested Persons May 
Participate 

@! 
COMMISSIONERS ASSIGNED: All Connnissioners· 'Bvo w V\ , ?o [IV\~ n n 1 'F"~ 

PREHEARING OFFICER: Brown 

CRITICAL DATES: None 

SPECIAL INSTRUCTIONS: None 

Case Background 

On December 28, 2017, Tampa Electric Company (Tampa Electric) filed a petition for a limited 
procee.iling seeJdng .alJtbority to jmpJement jnte.rim Stonn Cost Recovery Charge factors to 
recover a total of $87.4 million for the incremental restoration costs related to tropical systems 
named by the National HWTicane Center ("Nl-IC") during the 2015, 2016, and 2017 hurricane 
seasons and to replenish its storm reserve subject to true-up. 

On January 30,2018, Tampa Electric filed an amended petition, updating the recovery amount to 
$102.5 million. In its amended petition, Tampa Electric asserts that as a result of Tropical Stonns 
Erika and Colin, and Hurricanes Hennine, Matthew and Irma, Tampa Electric incurred total 
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retail recoverable costs of approximately $102.5 million, less its pre-storm storm reserve balance 
of $55.9 million, resulting in net recoverable costs of $46.6 million. In addition, Tampa Electric 
proposes to replenish its storm reserve to the $55.9 million balance that existed on October 31, 
2013. The regulatory assessment fee gross-up adds an additional $74,000 to the recoverable 
costs. 

Tampa Electric filed its amended petition pursuant to the provisions of the Amended and 
Restated Stipulation and Settlement Agreement (ARSSA) approved by the Commission in Order 
No. PSC-2017-0456-S-EI.1 Pursuant to Paragraph 5 of the ARSSA, Tampa Electric may petition 
the Commission to allow the Company to increase the initial 12 month recovery at rates greater 
than $4.00/1,000 kWh or for a period longer than 12 months if Tampa Electric incurs in excess 
of $100 million of storm recovery costs that qualify for recovery in a given calendar year, 
inclusive of the amount needed to replenish the storm reserve. In its amended petition, Tampa 
Electric is seeking recovery through an interim Storm Cost Recovery Charge factor of 
$10.07/1,000 kWh beginning with the first billing cycle in April 2018 and concluding when the 
storm reserve has been replenished, which is estimated to be in December 2018.  

The Florida Industrial Power Users Group petitioned to intervene in this docket on January 10, 
2018.2  

The Commission has jurisdiction over this matter pursuant to Sections 366.04, 366.05, 366.06, 
and 366.076, Florida Statutes. 
 

 

                                                 
1 Order No. PSC-2017-0456-S-EI, Docket Nos. 20170210-EI, In re: Petition for limited proceeding to approve 2017 
amended and restated stipulation and settlement agreement, by Tampa Electric Company and 20160160-EI, In re: 
Petition for approval of energy transaction optimization mechanism, by Tampa Electric Company, issued November 
27, 2017. 
2 Document No. 00222-2018, issued January 10, 2018, in Docket No. 20170271-EI, In re: Petition for recovery of 
costs associated with named tropical systems during the 2015, 2016, and 2017 hurricane seasons and replenishment 
of storm reserve subject to final true-up, by Tampa Electric Company.  
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Discussion of Issues 

Issue 1:  Should the Commission authorize Tampa Electric to implement interim Storm Cost 
Recovery Charge factors? 

Recommendation:  Yes, the Commission should authorize Tampa Electric to implement 
interim Storm Cost Recovery Charge factors, subject to refund. Once the total actual storm costs 
are known, Tampa Electric should be required to file documentation of the storm costs for 
Commission review and true-up of any excess or shortfall. 

The appropriate security to guarantee the funds collected subject to refund is a corporate 
undertaking. (Passett, D. Buys) 

Staff Analysis: As stated in the case background, Tampa Electric filed an amended petition for 
a limited proceeding seeking authority to implement interim Storm Cost Recovery Charge 
factors to recover a total of $102.5 million for the incremental restoration costs related to named 
tropical storms and hurricanes during the 2015, 2016, and 2017 hurricane seasons and to 
replenish its storm reserve. The requested recovery of $102.5 million3 represents net retail 
recoverable costs of approximately $46.6 million, plus an additional $55.9 million to replenish 
the storm reserve to the balance that existed on October 31, 2013. In addition, the $102.5 million 
includes a regulatory assessment fee gross-up of $74,000. The amended petition was filed 
pursuant to the provisions of the ARSSA approved by the Commission in Order No. PSC-2017-
0456-S-EI.4 Tampa Electric further asserts that this amount was calculated in accordance with 
the Incremental Cost and Capitalization Approach (ICCA) methodology prescribed in Rule 25-
6.0143, Florida Administrative Code (F.A.C.).  

Pursuant to Paragraph 5 of the ARSSA, Tampa Electric may petition the Commission to allow 
the Company to increase the initial 12 month recovery at rates greater than $4.00/1,000 kWh or 
for a period longer than 12 months if Tampa Electric incurs in excess of $100 million of storm 
recovery costs that qualify for recovery in a given calendar year, inclusive of the amount needed 
to replenish the storm reserve. Tampa Electric has requested an interim Storm Cost Recovery 
Charge factor of $10.07 on a monthly 1,000 kWh residential bill, effective from April 2018 
through December 2018.  

The approval of interim Storm Cost Recovery Charge factors is preliminary in nature and is 
subject to refund pending a further review once the total actual storm restoration costs are 
known. After the actual costs are reviewed for prudence and reasonableness, and are compared to 
the actual amount recovered through the interim storm charge, a determination will be made 
whether any over/under recovery has occurred. The disposition of any over/under recovery, and 
associated interest, would be considered by the Commission at a later date. 

                                                 
3 See Document No. 00787-2018, Exhibit D, Page 2 of 2 (Tampa Electric Amended Petition). 
4 Order No. PSC-2017-0456-S-EI, Docket Nos. 20170210-EI, In re: Petition for limited proceeding to approve 2017 
amended and restated stipulation and settlement agreement, by Tampa Electric Company and 20160160-EI, In re: 
Petition for approval of energy transaction optimization mechanism, by Tampa Electric Company, issued November 
27, 2017. 
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Based on a review of the information provided by Tampa Electric in its amended petition, staff 
recommends that the Commission authorize Tampa Electric to implement interim Storm Cost 
Recovery Charge factors, subject to refund. Once the total actual storm costs are known, Tampa 
Electric should be required to file documentation of the storm costs for Commission review and 
true-up of any excess or shortfall. It is important to emphasize that this recommendation is only 
for interim Storm Cost Recovery Charge factors, and is not a confirmation of prudence of costs 
nor an approval of Tampa Electric’s plans. This is merely a recommendation to allow the 
Company to begin recovery on an interim basis in accordance with the current ARSSA, subject 
to refund following a hearing or a full opportunity for a formal proceeding.    

Staff recommends that all funds collected subject to refund be secured by a corporate 
undertaking. The criteria for a corporate undertaking include sufficient liquidity, ownership 
equity, profitability, and interest coverage to guarantee any potential refund. Staff believes 
TECO has adequate resources to support a corporate undertaking in the amount requested. 
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Issue 2:  Should the Commission approve Tampa Electric’s proposed tariffs and associated 
charges? 
 
Recommendation:  Yes. The Commission should approve Tampa Electric’s tariffs as 
proposed in the amended petition to go into effect with the first billing cycle in April 2018. 
(Guffey) 

Staff Analysis:  Tampa Electric is seeking approval of interim Storm Cost Recovery Charge 
factors as shown in proposed Fourth Revised Tariff Sheet No. 6.022 (Attachment A to this 
recommendation). Appendix F to the amended petition includes revisions to all tariffs reflecting 
the addition of the interim storm recovery charges as shown on Tariff Sheet No. 6.022. A 
residential customer who uses 1,000 kilowatt-hours will see a $10.07 increase on the monthly 
bill for the period beginning with the first billing cycle in April 2018. 

In response to staff’s request for additional information, Tampa Electric stated that customers 
will be notified of the interim Storm Cost Recovery Charge factors via bill inserts on the first 
billing cycle in February 2018. The company has also prepared a FAQ document for Tampa 
Electric Customer Service Professionals to use for customer inquiries regarding the interim storm 
recovery charge.  Tampa Electric also issued a news/press release which outlined the interim 
Storm Cost Recovery Charge factors on December 28, 2017 and provided customer notices for 
staff review. 

Staff recommends that the Commission should approve Tampa Electric’s proposed tariffs to go 
into effect with the first billing cycle in April 2018.
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Issue 3:  Should this docket be closed? 

Recommendation:  No, this docket should remain open pending final reconciliation of actual 
recoverable storm costs with the amount collected pursuant to the interim Storm Cost Recovery 
Charge factors, and the calculation of a refund or additional charge if warranted. (Janjic) 

Staff Analysis:  This docket should remain open pending final reconciliation of actual 
recoverable storm costs with the amount collected pursuant to the interim Storm Cost Recovery 
Charge factors, and the calculation of a refund or additional charge if warranted. 
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~TECO. 
~. TAMPA ELECTR I C 

.. AN EMERA COMPANY 

TAMPA ELECTRIC COMPANY 
STORM RESERVE COST RECOVERY 
EXHIBIT F 
PAGE 20F 18 
FILED: JANUARY 30, 2018 

FOURTH REVISED SHEET NO. 6.022 
CANCELS THIRD REVISED SHEET NO. 6.022 

Continued from Sheet No. 6.021 

20181nterim Storm Cost Recoveot: Charge: The following charges shall be applied to each 
kilowatt-hour delivered and billed on monthly bills from April 2018 through December 2018. 
The following factors by rate schedule were calculated using the approved formula and 
allocation method approved by the Florida Public Service Commission: 

Interim Storm Cost 
Rate Schedule Recovery Charge Factor 

(cents/kWh) 
RS (all tiers), RSVP-1 (all pricinq periods) 1.007 
GS, GST (all pricing periods), CS 1.027 
GSD, SBF, GSDT and SBFT (all pricinq periods) 0.305 
IS, 1ST and SBI (all pricinq period) 0.056 
LS-1 0.582 

FLORIDA GROSS RECEIPTS TAX: In accordance with Section 203.01 of the Florida 
Statutes, a factor of 2.5641% is applicable to electric sales charges for collection of the state 
gross receipts tax. 

FRANCHISE FEE ADJUSTMENT: Customers taking service within franchised areas shall 
pay a franchise fee adjustment in the form of a percentage to be added to their bills prior to the 
application of any appropriate taxes. This percentage shall reflect the Customers' pro rata 
share of the amount the Company is required to pay under the franchise agreement with the 
specific governmental body in which the customer is located, plus the appropriate gross 
receipts taxes and regulatory assessment fees resulting from such additional revenue. 

PAYMENT OF BILLS: Bills for service will be rendered monthly by the Company to the 
customer. Payment is due when the bill is rendered, and becomes delinquent twenty (20) 
days after mailing or delivery to the customer. Five (5) days written notice separate from any 
billing will be given before discontinuing service. Payment may be made at offices or 
authorized collecting agencies of the Company. Care will be used to have bills properly 
presented to the customer, but nonreceipt of the bill does not constitute release from liability 
for payment. 

ISSUED BY: N. G. Tower, President DATE EFFECTIVE: 

32 


	Item 2.pdf
	Case Background
	Discussion of Issues
	Issue 1:
	Recommendation:
	Staff Analysis:
	Statement of Estimated Regulatory Costs
	Minor Violation Rules Certification
	Conclusion


	Issue 2:
	Recommendation:
	Staff Analysis:


	Item 3.pdf
	Case Background
	Discussion of Issues
	Issue 1:
	Recommendation:
	Law Governing Petitions for Declaratory Statements
	Declaratory statements are governed by Section 120.565, F.S., and the Uniform Rules of Procedure in Chapter 28-105, F.A.C.  Section 120.565, F.S., states, in pertinent part:
	Statutes, Rules, and Commission Orders Applicable to Sunrun’s Facts
	Declaratory Statement Requested

	Issue 2:
	Recommendation:
	Staff Analysis:


	Item 10.pdf
	Case Background
	Discussion of Issues
	Issue 1:
	Recommendation:
	Based on a review of the information provided by Tampa Electric in its amended petition, staff recommends that the Commission authorize Tampa Electric to implement interim Storm Cost Recovery Charge factors, subject to refund. Once the total actual st...

	Issue 2:
	Recommendation:
	Staff Analysis:
	Recommendation:
	Staff Analysis:


	Item 4.pdf
	Case Background
	Discussion of Issues
	Issue 1:
	Recommendation:
	Staff Analysis:
	Law Governing Petitions for Declaratory Statement
	Harbor Waterworks’ Petition for Declaratory Statement
	Harbor Waterworks’ particular circumstances and facts
	Statutes, Rules, and Commission Orders Applicable to Harbor  Waterworks’  Facts
	Intervenors: The Development and The Association
	The Development and the Association have intervened in this proceeding. They assert that the Petition is the incorrect procedural mechanism for the relief requested by the utility and that the utility should not be allowed to use this procedure as an ...
	The Intervenors allege that the Petition seeks permission to impose and collect charges that are not contained in Order Nos. 23039 and 23039-A. They assert that to the extent Harbor Waterworks wants to collect charges not contained in the Orders and t...
	They state that the separate charges for irrigation connections that Harbor Waterworks seeks to impose and collect are not permitted under applicable rules and are not warranted. They contend that while there may be separate lines for irrigation servi...
	The Intervenors further state that the utility has not provided any evidence demonstrating how the additional charges for irrigation actually relate to the cost incurred by the utility. They opine that “such evidence also would be important considerin...
	Conclusion


	Issue 2:
	Recommendation:
	Staff Analysis:





