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Item 1 



State of Florida 

DATE: 

TO: 

FROM: 

RE: 

AGENDA: 

Public Service Commission 
CAPITAL CIRCLE OFFICE CENTER • 2540 SIIUMARD O AK BOULEVARD 

T ALLAHASSEE, FLORIDA 32399-0850 

-M-E-M -0-R-A-N-D-U-M-

Apri l 6, 2018 

Office of Commission Clerk (Stauffer) /'~ )11- &/ 
Office of Industry Development and Market Analysis (C. Williams) 
Office of the General Counsel (R. Dziechciarz)~ 

Application for Certificate of Authority to Provide Telecommunications 
Service 

4/20/2018 - Consent Agenda - Proposed Agency Action - Interested 
Persons May Participate 

SPECIAL INSTRUCTIONS: None 

Please place the foll owing Application for Certificate of Authority to Provide 
Telecommunications Service on the consent agenda for approval. 

DOCKET 
NO. COMPANY NAME 

20180050-TX Peak Tower, LLC 

CERT. 
NO. 

8919 

The Commission is vested with jurisd iction in this matter pursuant to Section 364.335, Florida 
Statutes. Pursuant to Section 364.336, Florida Statutes, certificate holders must pay a minimum 
annual Regulatory Assessment Fee if the certificate is acti ve duri ng any portion of the calendar 
year. A Regu latory Assessment Fee Return Notice will be mai led each December to the entity 
listed above for payment by January 30. 
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State of Florida

Public Service Commission
Capital Circle Office Center • 2540 Siiumard Oak Boulevard

Tallahassee, Florida 32399-0850

-M-E-M-O-R-A-N-D-U-M-

DATE:

TO:

FROM:

RE:

April 6, 2018

Office of Commission Clerk (Stauffer)

Office of the General Counsel (Cowdery^''^OlX.
Office of Consumer Assistance and Outrea^ (Hicks)
Division of Economics (Guffey) ^ ̂
Division of Engineering (Graves, King)^£^

Docket No. 20170222-WS - Proposed amendment of Rules 25-30.130, Record of
Complaints, and 25-30.355, Complaints, F.A.C.

AGENDA: 04/20/18 - Rule Proposal - Interested Persons May Participate

COMMISSIONERS ASSIGNED: All Commissioners

PREHEARING OFFICER;

RULE STATUS:

SPECIAL INSTRUCTIONS:

Brown

Proposal May Be Deferred

None

Case Background

Rule 25-30.130, Record of Complaints, Florida Administrative Code (F.A.C.), requires each
water and wastewater utility to keep a record of each signed, written customer complaint and
identifies the information that must be kept in the record. Rule 25-30.355, Complaints, F.A.C.,
requires a utility to make a full and prompt acknowledgement and investigation of all customer
complaints, and defines the word "complaint." Staff initiated this rulemaking to update language,
delete obsolete requirements, edit to improve readability, and clarify the rules.

The Commission also has a rule addressing customer complaints that applies to all of the
Commission's regulated utilities. Rule 25-22.032, F.A.C., Customer Complaints. Under this rule,
if a customer complaint is not resolved informally between a customer and the utility, the
customer may file a complaint with the Commission. Staff is not recommending any
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amendments to this rule because the process set out in the rule works well.  However, staff 
examined Rules 25-30.130 and 25-30.355, F.A.C., in light of the process described in Rule 25-
22.032, F.A.C., to determine whether there was any duplication between the rules and to 
maintain consistency between the rules concerning requirements imposed on utilities in 
acknowledging and responding to customer complaints.  
 
The notice of rule development for Rules 25-30.130, Record of Complaints, and 25-30.355, 
Complaints, F.A.C., appeared in the February 8, 2017, edition of the Florida Administrative 
Register, volume 43, number 26. The Record of Complaints and Complaints rules were 
considered by the Commission at the December 12, 2017, Agenda Conference.  The Commission 
deferred this docket to the February 6, 2018 Agenda Conference so that staff could make two 
changes to the draft Complaints rule, Rule 25-30.355, F.A.C.  At the February 6, 2018, Agenda 
Conference, the Commission deferred this docket to the April 20, 2018, Agenda Conference so 
that additional suggested revisions to draft Rule 25-30.355, Complaints, could be discussed at a 
staff rule development workshop.   

A staff rule development workshop was held on March 1, 2018. Previous staff rule development 
workshops were held on February 28, 2017, and June 27, 2017. Stakeholders participating at the 
workshops were Public Counsel J.R. Kelly, Utilities, Inc. of Florida, U.S. Water Services 
Corporation, and Black Bear Waterworks, Inc., Brendenwood Waterworks, Inc., Brevard 
Waterworks, Inc., Country Walk Utilities, Inc., Harbor Waterworks, Inc., HC Waterworks, Inc., 
Jumper Creek Utility Company, Lake Idlewild Utility Company, Lakeside Waterworks, Inc., LP 
Waterworks, Inc., Merritt Island Utility Company, North Charlotte Waterworks, Inc., Pine 
Harbour Waterworks, Inc., Raintree Waterworks, Inc., Seminole Waterworks, Inc., Sunny Hills 
Utility Company, and The Woods Utility Company (hereafter referred to as the “Collective 
Utilities”). The draft rule reflects the comments made at the workshops as well as the written 
comments submitted by the Office of Public Counsel, the Collective Utilities, and Mr. Mike 
Smallridge.   

This recommendation addresses whether the Commission should propose the amendment of 
Rules 25-30.130 and 25-30.355, F.A.C. The Commission has jurisdiction pursuant to Sections 
120.54, 350.127(2), 367.0812, 367.111, and 367.121(1), Florida Statutes (F.S.). 
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Discussion of Issues 

Issue 1:   Should the Commission propose the amendment of Rules 25-30.130, Record of 
Complaints, and 25-30.355, Complaints, F.A.C.? 

Recommendation:  Yes, the Commission should propose the amendments to Rules 25-30.130 
and 25-30.355, F.A.C., as set forth in Attachment A. Staff recommends that the Commission 
certify proposed amended Rules 25-30.130 and 25-30.355, F.A.C., as minor violation rules. 
(Cowdery, King, Graves, Hicks, Guffey)   

Staff Analysis:  Staff recommends that the Commission propose the amendments to Rules 25-
30.130 and 25-30.355, F.A.C., as set forth in Attachment A. 

Rule 25-30.130, F.A.C., Record of Complaints 
Staff’s suggested changes to Rule 25-30.130, F.A.C., are the same as were recommended in the 
previous staff recommendation heard by the Commission at the February 6, 2018, Agenda 
Conference.  Staff’s analysis of the recommended amendments is explained below. 

Requirement to maintain a record of all complaints 
Under subsection (1) of Rule 25-30.130, F.A.C., water and wastewater utilities must maintain a 
record of all signed, written complaints. The requirement for a signed, written complaint pre-
dates electronic communication and is technically obsolete. For this reason, staff recommends 
that the Commission propose an amendment to subsection (1) of Rule 25-30.130, F.A.C., to 
require water and wastewater utilities to maintain a record of all complaints received. 

Staff is further recommending that Rule 25-30.130(1), F.A.C., be amended to state that the word 
“complaint” is defined in Rule 25-30.355(2), F.A.C., as discussed below. Staff believes that this 
will assure that water and wastewater utilities are made aware of what customer contacts 
constitute complaints that are subject to the record keeping requirements of Rule 25-30.130, 
F.A.C. 

Requirement to maintain a record of each complaint for five years 
Staff is recommending that Rule 25-30.130, F.A.C., be amended to require water and wastewater 
utilities to keep a record of all customer complaints for five years from the date of receipt. 
Currently, water and wastewater utilities are required to keep records and reports of customers’ 
service complaints for three years pursuant to Rule 25-30.110(1)(a), F.A.C., Records and 
Reports. However, staff believes that this three year retention period is obsolete because of 
recent changes to Section 367.0812(1)(c), F.S. These statutory changes require the Commission, 
in considering quality of service in rate cases, to consider complaints regarding applicable 
secondary water quality standards filed by customers with the Commission during the past five 
years.1 Because the Commission in practice reviews five years of customer complaints 
                                                 
1 Because of these changes to Section 367.0812(1)(c), F.S., the Commission amended Rules 25-30.440 (11) and 25-
30.037(1)(r)4, F.A.C., to require water and wastewater utilities’ rate case applications and applications for authority 
to transfer an existing water utility to include a copy of all customer complaints that the utility has received 
regarding DEP secondary water quality standards during the past five years. Order No. PSC-15-0567-FOF-WS, 
issued December 16, 2015, in Docket No. 150198-WS, In re:  Proposed Adoption of Rules; Order No. PSC-15-
0055-FOF-WS, issued January 21, 2015, in Docket No. 140205-WS, In re: Proposed Adoption of Rule. 
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concerning secondary water treatment standards in compliance with current law, staff believes it 
is reasonable to update the rule to require that water and wastewater utilities keep a record of all 
customer complaints for five years. 
 
As mentioned in the Case Background, the Commission has a rule applicable to all industries 
that establish a procedure to resolve customer complaints that are filed with the Commission, 
Rule 25-22.032, F.A.C., Customer Complaints. This Customer Complaints rule requires a utility 
to keep copies of documentation relating to each Commission complaint for two years after the 
date the complaint was closed by the Commission.  This is a different recordkeeping requirement 
than the requirement that water and wastewater utilities retain a record of each complaint 
received directly from a customer for five years under Rule 25-30.130, F.A.C., addressed in this 
docket. Staff recommends that for clarity, the Commission should add language to Rule 25-
30.130, F.A.C., specifying that documentation relating to customer complaints filed with the 
Commission under the Commission’s Customer Complaints rule, Rule 25-22.032, F.A.C., shall 
be retained as set forth in Rule 25-22.032(10)(a), F.A.C. 

Requirement for utilities to provide records of complaints to Commission 
staff upon request 

Staff is recommending that Rule 25-30.130, F.A.C., be amended to include a requirement in 
subsection (2) that utilities provide records of complaints to Commission staff upon request. 
Staff believes that this is the intent of Rule 25-30.130, F.A.C. Water and wastewater utilities are 
required by Rule 25-30.110(1)(b), F.A.C., to maintain their records at their offices in Florida, 
unless otherwise authorized by the Commission, and they must keep those records open for 
inspection by Commission staff during business hours. However, there is no specific 
Commission rule requiring utilities to provide records of complaints to the Commission upon 
Commission staff’s request. Amending Rule 25-30.130, F.S., to specifically include this 
requirement will give clarity to assure that utilities keep their records of complaints in such a 
format or manner that the records are readily available to Commission staff when requested.2  
 
Rule 25-30.355, F.A.C., Complaints 
Staff’s recommended amendments to this rule incorporate modifications resulting from the 
March 1, 2018 staff rule development workshop. Staff’s analysis of the recommended 
amendments is explained below.   

Acknowledgment of and Response to Complaints 
Subsection (1) of Rule 25-30.355, F.A.C., requires water and wastewater utilities to make a full 
and prompt acknowledgement and investigation of all customer complaints. Staff believes that it 
is important for the utility to make clear when acknowledging customer complaints whether the 
customer should expect further action by the utility. For this reason, staff recommends that 
Section (1) be amended to require a utility to specify in its acknowledgement of a customer 

                                                 
2 The Commission has rules that specifically require utilities to provide other types of records upon staff’s request. 
For example, Rule 25-30.245(2), F.A.C., requires each water and wastewater utility to furnish its accident reports to 
the Commission upon request of Commission staff. Rule 25-22.032(6)(e), F.A.C., addressing unresolved customer 
complaints filed with Commission, states that Commission staff may request and the utility is required to provide 
copies of information necessary to resolve a dispute between the utility and the customer. 
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complaint whether any additional action would be taken on the issue(s) raised by the customer’s 
complaint. 

Further, staff believes that Section (1) should be amended to specify the number of days in which 
a utility must acknowledge and respond to customer complaints. The time frames recommended 
by staff are intended to codify the time frames the Commission would expect utilities to already 
be meeting when acknowledging and responding to customer complaints. 

Staff considered whether the time for acknowledging a customer complaint should be 3 days or 3 
business days. As explained in the Case Background, in response to staff’s second data request to 
all regulated water and wastewater utilities, staff received one written response from Mr. Mike 
Smallridge. Mr Smallridge stated that he would need to hire a full time staff person whose job it 
would be to respond to customer complaints within the 3 day time period and to investigate the 
complaint and give the customer a verbal or written response within 15 days. In addition, Mr. 
Smallridge asked the Commission to consider changing the 3 day acknowledgement requirement 
to 3 business days to compensate for holiday weekends. 

At the March 1, 2018 staff rule development workshop, Utilities, Inc. of Florida, and Collective 
Utilities argued in favor of requiring a utility to acknowledge a complaint within 3 business days 
instead of 3 days after it receives the complaint. The utilities explained that requiring an 
acknowledgment in 3 days is a problem for small utilities. Call centers or personnel answering 
the telephone on weekends or holidays may not know if additional utility action is needed in 
response to a complaint. The Office of Public Counsel was satisfied that if a call was an 
emergency it would be addressed quickly as required by new Section (3) of the rule and that 
most customers would not expect a response to a non-emergency complaint on a weekend.   

As previously stated, staff looked to the Commission’s general customer complaint Rule 25-
22.032, F.A.C., in order to maintain consistency between  that rule and the water and wastewater 
Complaint rule, Rule 25-30.355, F.A.C., regarding requirements imposed on utilities when 
acknowledging and responding to customer complaints. Rule 25-22.032, F.A.C., essentially 
applies in situations where a customer and utility have been unable to resolve a complaint 
between themselves, and the Commission staff becomes involved.  Under Section (5) of Rule 25-
22.032, F.A.C., a complaint will not be reported in the total number of complaints shown for that 
company if it is satisfactorily resolved with the customer within 3 business days. Staff notes that 
the Uniform Rules of Procedure Rule 28-106.103, F.A.C., concerning computation of time in 
proceedings for decisions determining substantial interests, also excludes Saturdays, Sundays, 
and legal holidays when the period of time allowed for an action is less than 7 days.  

Based on the comments received from the Office of Public Counsel, water and wastewater 
utilities, and use of business days in response times required by Rule 25-22.032, F.A.C., staff 
believes that it is reasonable to require a utility to acknowledge a customer’s complaint within 3 
business days of receipt of a customer complaint. There have been no comments submitted in 
this docket objecting to amending Rule 25-30.355, F.A.C., to require a utility to investigate the 
complaint and give the customer a verbal or written response within 15 days.  Staff believes that 
15 days is an appropriate and sufficient amount of time for a utility to investigate a complaint 
and give the customer a verbal or written response to the customer’s complaint.    
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Customer Service Requests 
Subsection (1) of Rule 25-30.355, F.A.C., also requires water and wastewater utilities to 
“respond fully and promptly to all customer requests.” Staff is recommending that this 
requirement be deleted from Rule 25-30.355, F.A.C., because it is duplicative of other rule 
requirements that better explain the utilities’ responsibilities to address customer service 
requests. In this regard, Rule 25-30.310(2), F.A.C., addresses initiation of service; Rule 25-
30.250(1), F.A.C., requires water and wastewater utilities to re-establish service with the shortest 
possible delay consistent with the safety of its consumers and the general public; Rule 25-30.320, 
F.A.C., addressing refusal or discontinuance of service, contains customer notification 
requirements; and Rule 25-30.266, F.A.C., contains provisions that apply when a customer 
requests the utility to test for meter error. Further, customer service requests are appropriately 
addressed in the rules described above instead of in the customer complaint rule because 
customer service requests are not complaints.3 
 

Definition of Complaint 
Subsection (2) of Rule 25-30.355, F.A.C., defines a complaint, in part, as an objection made to 
the utility by the customer as to the utility’s charges, facilities, or service that requires action on 
the part of the utility. Staff believes that the rule should be amended to make clear that the 
customer may inform the utility of his or her complaint by telephone call, e-mail, letter, or 
utility’s web-site form. This specificity will mean that all such customer complaints will be 
recorded and retained as required in Rule 25-30.130, F.A.C., and will be responded to within the 
time frames specified in Rule 25-30.355, F.A.C.  

Commission Staff Inquiries 
Subsection (3) of Rule 25-30.355, F.A.C., requires water and wastewater utilities to reply in 
writing to Commission staff inquiries within 15 days from the date of the inquiry. Staff 
recommends that this requirement should be deleted because this same requirement is already 
properly included in Commission Rule 25-22.032, F.A.C., Customer Complaints, and does not 
belong in Rule 25-30.355, F.A.C. The focus of Rule 25-30.355, F.A.C., Complaints, is on the 
utility’s responsibility to acknowledge, investigate and respond to customer complaints and 
attempt to resolve those complaints without Commission staff’s involvement. If Commission 
staff has become involved and is requesting information from the utility, it means the complaint 
has not been resolved by the utility and customer, and the customer has filed a complaint with 
the Office of Consumer Assistance and Outreach for resolution under Rule 25-22.032, F.A.C. 

Emergency Calls 
Staff recommends that Section (3) of Rule 25-30.355, F.A.C., be amended to require each water 
and wastewater utility to have a procedure for receiving and responding to emergency calls 24 
hours a day. Staff believes this amendment is necessary because although another Commission 
rule, Rule 25-30.330(1), F.A.C., Information to Customers, requires water and wastewater 
utilities to provide their customers, at least annually, their telephone numbers for regular and 
after hours, the rule does not address emergency calls. Staff believes it is appropriate for water 
and wastewater utilities to be required to have a procedure for receiving and responding to 

                                                 
3 If a customer believes that his or her service request has not been addressed promptly as required by the 
Commission rules discussed above for service requests, the customer may make a complaint to the utility.   
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emergency calls 24 hours a day, as is currently required of regulated gas and electric utilities.4 
For clarity, staff recommends that Section (3) of the Complaints rule state that examples of 
emergencies shall include reports of water or wastewater main breaks or conditions caused by 
utility-owned facilities where property damage or personal injury is reasonably foreseeable.  
 
Statement of Estimated Regulatory Costs 
Pursuant to Section 120.54(3)(b)1., F.S., agencies are encouraged to prepare a statement of 
estimated regulatory costs (SERC) before the adoption, amendment, or repeal of any rule.  A 
SERC was prepared for this rulemaking and is appended as Attachment B. As required by 
Section 120.541(2)(a)1., F.S., the SERC analysis includes whether the rule amendments are 
likely to have an adverse impact on economic growth, private sector job creation or employment, 
or private sector investment in excess of $1 million in the aggregate within 5 years after 
implementation. Section 120.541(2)(a)1., F.S. None of the impact/cost criteria will be exceeded 
as a result of the recommended revisions. 
 
The SERC concludes that the rule amendments are not likely to directly or indirectly increase 
regulatory costs in excess of $200,000 in the aggregate in Florida within 1 year after 
implementation. Further, the SERC concludes that the rule amendments will not likely increase 
regulatory costs, including any transactional costs or have an adverse impact on business 
competitiveness, productivity, or innovation in excess of $1 million in the aggregate within 5 
years of implementation. Thus, the rule amendments do not require legislative ratification, 
pursuant to Section 120.541(3), F.S.  In addition, the SERC states that the rule amendments 
would have minimal impact on small businesses, would have no implementation or enforcement 
cost on the Commission or any other state and local government entity, and would have no 
impact on small cities or small counties.  The SERC states that if transactional costs are to be 
incurred by individuals and entities required to comply with the requirements of the rule, they are 
expected to be minimal.  
 
Minor Violation Rules Certification 
Pursuant to Section 120.695, F.S., beginning July 1, 2017, for each rule filed for adoption, the 
Commission is required to certify whether any part of the rule is designated as a rule the 
violation of which would be a minor violation. A list of the Commission rules designated as 
minor violation rules is published on the Commission’s website, as required by Section 
120.695(2), F.S. Currently, Rules 25-30.130 and 25-30.355, F.A.C., are on the Commission’s list 
of rules designated as minor violations. If the Commission proposes the amendment of Rules 25-
30.130 and 25-30.355, F.A.C., the rules would continue to be considered minor violation rules. 
Therefore, for purposes of filing the amended rules for adoption with the Department of State, 
staff recommends that the Commission certify proposed amended Rules 25-30.130 and 25-
30.355, F.A.C., as minor violation rules. 

 
 
 

                                                 
4 Rules 25-6.094, 25-7.080(2), 25-12.041 and 25-12.042, F.A.C. 
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Conclusion 
For the reasons described above, staff recommends that the Commission should propose the 
amendment of Rules 25-30.130 and 25-30.355, F.A.C., as set forth in Attachment A. Staff 
recommends that the Commission certify the proposed amended Rules 25-30.130 and 25-30.355, 
F.A.C., as minor violation rules. 
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Issue 2:  Should this docket be closed? 

Recommendation:  Yes.  If no requests for hearing or comments are filed, the rules should be 
filed with the Department of State, and the docket should be closed. (Cowdery)  

Staff Analysis:  If no requests for hearing or comments are filed, the rules should be filed with 
the Department of State, and the docket should be closed. 
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 25-30.130 Record of Complaints. 

 (1) Each utility shall maintain a record of all complaints each signed, written complaint 

received by the utility from any of that utility’s customers.  

 (2) Each The record shall show include the name and address of the complainant;, the 

nature of the complaint;, the date received;, the result of any the investigation;, the disposition 

of the complaint; and the date of the disposition of the complaint. The word “complaint” as 

used in this rule is defined in subsection 25-30.355(2), F.A.C.  

 (2) Notwithstanding the requirements of paragraph 25-30.110(1)(a), F.A.C., utilities shall 

maintain a record of each complaint for a minimum of five years from the date of receipt and 

shall provide a copy of records of complaints to the Commission upon Commission staff’s 

request. Documentation relating to customer complaints processed under Rule 25-22.032, 

F.A.C., shall be retained as set forth in paragraph 25-22.032(10)(a), F.A.C. 

Rulemaking Authority 350.127(2), 367.0812(5), 367.121(1) FS. Law Implemented 

367.0812(1), 367.111, 367.121(1) FS. History–New 9-12-74, Formerly 25-10.30, 25-10.030, 

Amended 11-10-86, ____________. 
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 25-30.355 Complaints. 

 (1) A utility shall give a customer verbal or written acknowledgement of the utility’s 

receipt of the customer’s complaint no later than three business days after it receives the 

complaint. The utility shall specify in its acknowledgement whether any additional action will 

be taken on the issue(s) raised by the customer. A utility shall investigate the complaint and 

give the customer a verbal or written response no later than 15 days after it receives the 

complaint. make a full and prompt acknowledgement and investigation of all customer 

complaints and shall respond fully and promptly to all customer requests. 

 (2) For the purpose of this rule Tthe word “complaint” as used in this rule means shall 

mean an objection made to the utility by a the customer by telephone call, by e-mail, by letter,  

or on the utility’s website form as to the utility’s charges, facilities or service, that where the 

disposal of the complaint requires action by on the part of the utility. 

 (3) Each utility shall have a procedure for receiving and responding to emergency calls 24 

hours a day. Examples of emergencies shall include reports of water or wastewater main 

breaks or conditions caused by utility-owned facilities where property damage or personal 

injury is reasonably foreseeable. Replies to inquiries by the Commission’s staff shall be 

furnished within fifteen (15) days from the date of the inquiry and shall be in writing, if 

requested.  

Rulemaking Authority 350.127(2), 367.0812(5), 367.121(1) FS. Law Implemented 

367.0812(1), 367.111, 367.121(1) FS. History–New 9-12-74, Formerly 25-10.70, 25-10.070, 

Amended 11-10-86,___________. 
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Public Service Commission
CApTrnI CInCIB OFFICE CENTER o 2540 SHUII,IIRn OAK BOULEVARD

TALLAHASSEE. FLORIDA 32399-0850

.M.E.M-O-R.A.N.D-U-M.

DATE:

TO:

FROM:

RE:

April 6,2018

Carlotta S. Stauffer, Commission Clerk, Office of Commission Clerk

Pamela H. Page, Senior Attomey, Office of the General Counr.ffifl2

Docket No. 20170262-TP, Proposed Amendment of Rule 25-4.004, and repeal of
Rule 25-4.005. F.A.C.

Attached for filing is the revised recommendation in the above-referenced docket. This
recommendation was deferred from the February 6,2018 agenda and is to be heard at the April
20,2018 agenda. The revisions are contained in pages 6 and 13 of the recommendation in
underline and strike format, and highlighted for ease of reference. The changes were made to
clarify the rule and provide additional information on the application form.

EXEAppror"r$

PHP

Attachment



Revised 0410612018

Public Service Commission
cnpnnl CTRCLE oprrcn CENTER o 2540 Snuu.LRn Olx BouI-nvl,nn

TALLAHASSET, FLORIDa 32399-0850

-M.E.M.O-R-A-N.D-U.M-

FROM: Office of the General Counsel (Page)
Office of Industry Development and Market Analysis (Fogleman, Williams)
Division of Economics (Draper)

RE: Docket No. 20170262-TP - Amendments to Rule 25-4.004, F.A.C., Certifrcates of
Necessity or Authority; Application, and repeal of Rule 25-4.005, F.A.C., Transfer
of Certificate of Necessitv or Authoritv.

AGENDA: 04120118 - Rule Proposal - Interested Persons May Participate

COMMISSIONERS ASSIGNED: All Commissioners

DATE:

TO:

PREHEARING OFFICER:

RULE STATUS:

SPECIAL INSTRUCTIONS:

January 25,2018

Office of Commission Clerk (Stauffer)

Polmann

Proposal May be Deferred

None

Gase Background

Section 364.01, Florida Statutes (F.S.), grants the Commission jurisdiction to regulate
telecommunications companies. In accordance with Section 364.33, F.S., a person may not
provide telecommunications services without a certificate of necessity or a certihcate of
authority granted by the Commission. Section 364.335, F.S., prescribes the required elements of
an application for a certificate of authority, including information demonstrating the applicant's
managerial, technical, and financial ability to provide telecommunications service.

Rule 25-4.004, Florida Administrative Code (F.A.C.), Certificate of Necessity or Authority;
Application, and Rule 25-4.005, F.A.C., Transfer of Certificate of Authority, describe the
required elements of an application for an original certificate of necessity or authority and the
transfer of the certificate of necessity or authority to provide telecommunication service. Staff



Docket No. 20170262-TP
Date: January 25,2018

initiated rulemaking in this docket to modifu, streamline, and clarify the application, assist in
avoiding applicant confusion, and eliminate redundancy in the rules.

On October 10, 2017, a Notice of Development of Rulemaking was published in the Florida
Administrative Register Vol. 43, No. 196, on the amendment of Rule 25-4.004, F.A.C., and the
repeal of Rule 25-4.005, F.A.C. The Commission Notice stated that written requests for a rule
development workshop must be submitted by October 24, 2017. No requests for a workshop
were received.

This recommendation addresses whether the Commission should propose the amendment of
Rule 25-4.004, F.A.C., and the repeal of Rule 25-4.005, F.A.C. The Commission has
jurisdiction pursuant to Section 120.54, F.S., and Chapter 364, F.S.

-2-
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Date: January 25,2018

lssue I

Discussion of lssues

lssue 1,' Should the Commission propose the amendment of Rule 25-4.004, F.A.C.,

Certificates of Necessity or Authority; Application, and the repeal of Rule 25-4.005, F.A.C.,
Transfer of Certificate of Necessity or Authority?

Recommendation: Yes, the Commission should propose the amendment of Rule 25-4.004,

F.A.C., and the repeal of Rule 25-4.005, F.A.C., as set forth in Attachment A. Staff recommends

that the Commission certify amended Rule 25-4.004, F.A.C., as a minor violation rule.
(Fogleman, Williams, Page, Draper)

Staff Anatysrs; Staff recommends the amendment of Rule 25-4.004, F.A.C., and the repeal of
Rule 25-4.005, F.A.C., as set forth in Attachment A. Rule 25-4.004, F.A.C., establishes the

requirements and the necessary process to apply for a certificate to provide telecommunications

service. Rule 25-4.005, F.A.C., sets forth the requirements for the transfer of a

telecommunications service certifi cate.

The staff recommended amendments to Rule 25-4.004, F.A.C., incorporate the requirements of
Rule 25-4.005, F.A.C., which would be repealed. Both rules require a nonrefundable application
fee of $500. The rule amendments update and streamline the procedures for obtaining an

original telephone certificate or the transfer of the certificate. The recommended amendments to

Rule 25-4.004, F.A.C., will prevent confusion regarding the documentation provided by the

applicant, avoid redundancy, and clarify the application process. The amount of the application
fee is unchanged in the proposed amendments.

There are sections of the application form for a certificate that applicants frequently do not

answer completely, which leads to the necessity of follow-up questions and additional processing

time. Staff has observed that the required financial information is frequently not provided by the

applicants.

The recommended changes to the new application form specify that financial statements

demonstrating financial ability must be included and that if the applicant does not have audited

financial statements, it must be stated and signed by either the applicant's chief executive officer
or chief financial officer afhrming that the financial statements are true and correct. The new

application form now requires that if a full three years of historical data is not available, the

application must include "both historical financial data and pro forma data" to supplement the

application. Staff believes that these recommended changes in the form may help limit the

number of incomplete forms submitted to the Commission, thus, making the process more

efficient.

Statement of Estimated Regulatory Costs
Pursuant to Section 120.54, F.S., agencies are encouraged to prepare a statement of estimated

regulatory costs (SERC) before the adoption, amendment, or repeal of any rule. The SERC is

appended as Attachment B to this recommendation. The SERC analysis also includes whether

the rule amendment is likely to have an adverse impact on growth, private sector job creation or

-3-
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Issue I

employment, or private sector investment in excess of $l million in the aggregate within five
years after implementation.

The SERC concludes that applicants may see cost savings because the proposed amendments
clarify and streamline the process, and eliminate redundancy. The SERC states that there is no
change in the filing fee. Staff believes that the rule amendments will not likely directly or
indirectly increase regulatory costs in excess of $200,000 in the aggregate in Florida within one
year after implementation.

Further, the SERC concludes that the rule amendments will not likely have an adverse impact on
economic growth, private-sector job creation or employment, private sector investment, business
competitiveness, productivity, or innovation in excess of $1 million in the aggregate within five
years of implementation. Thus, the rule amendments do not require legislative ratif,rcation
pursuant to Section 120.541(3), F.S.

In addition, the SERC states that the rule amendments may bring cost savings to small
businesses, small cities and small counties. No regulatory alternatives were submitted pursuant to
paragraph 120.541(1)(a), F.S. None of the impact/cost criteria established in paragraph
120.541(2)(a), F.S., will be exceeded as a result of the recommended revisions.

Minor Violation Rules Gertificate
Pursuant to Section 120.695, F.S., beginning July 1,2017, for each rule filed for adoption, the
Commission is required to certify whether any part of the rule is designated as a rule the
violation of which would be a minor violation. A list of Commission rules designated as minor
violation rules is published on the Commission's website, as required by Section 120.569(2),
F.S. If the Commission proposes the amendment of Rule 25-4.004, F.A.C., the rule would
continue to be considered a minor violation rule. Therefore, for purposes of filing an amended
rule for adoption with the Department of State, staff recommends that the Commission certify
proposed amended Rule 25-4.004, F.A.C., as a minor violation rule. If the Commission proposes
the repeal of Rule 25-4.005, F.A.C., the rule will be deleted from the Commission's list of rules
designated as minor violation rules.

Gonclusion
For the reasons described above, staff recommends that the Commission should propose the
amendment of Rule 25-4.004, F.A.C., and the repeal of Rule 25-4.005, F.A.C., as set forth in
Attachment A. Staff recommends that the Commission certify the proposed amended Rule 25-
4.004. F.A.C.. as a minor violation rule.

-4-
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Date: January 25,2018

lssue 2.' Should this docket be closed?

Recommendation: Yes, if no requests for hearing or comments are filed, the rules as

proposed should be filed for adoption with the Secretary of State and the docket should be

closed.

Staiff Analysrb.' If no requests for hearing or comments are filed, the rules as proposed should

be filed for adoption with the Secretary of State and the docket should be closed.

-5-
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Docket No. 20170262-TP
Date: January 25,20T8

Revised 0410612018 ATTACHMENT A

25-4.004 Application for Orieinal @ or Transfer of Certificate of

Autho rify;Applieatien.

(l) In order to Floaerson*hal+ provide telecommunications service serviees to the-pubtie

wi+heut either a certificate of necessity issued prior to July 1, 2011, or a certificate of authority

issued after July 1,2011, is required. Service Se+v4ees may not be provided, nor may deposits

or payment for service serriees be collected, until the effective date of a certificate or transfer

of a certificate. However, marketing and development activities may begin prior to the

effective date of the certificate at the applicant's risk that the certificate may not be granted.

Prior to certification, the applicant must advise the public in any customer contacts or

advertisements that certification has not and may not be granted.

(2) Each An applicant @ shall apply by using sr*bmi+an

Form PSC 1020 (4/18) W, entitled "Application Fem for

Original Authority or Transfer of Authority to Provide Telecommunications gsmpany Service

In Within the State of Florida.;" The application v#i€h is incorporated into this rule by

reference and whieh is available at [Dept. of State h]'perlinkl.

, and from the Florida Public

Service Commission's website at www.floridapsc.com/utilities/TelecomClECApplication/

or from @ing the Florida Public Service

Commission's Offtce o .

Except as provided in Section 364.33. F.S.. a certificate holder and the person seeking to

obtain the certificate by transfer from the holder shall submit a joint application using form

PSC 1020 (4/1 S). A non-refundable application or transfer fee of $500.00 must accompany the

filing of each application. The Commission's acceptance of the application fee does not imply

that the applicatio& or transfeb er-sale of a certificate will be granted.

(3) The compan)' transferring the certificate shall pay to the Florida Public Service

CODING: Words underlined are additions; words in s+n*ehthrough type are deletions from
existing law.
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Commission all regulatory assessment fees owed pursuant to Section 364.336. F.S.. and Rule

25-4.0161. F.A.C.

(4)(3) The An application for certificate of authority or transfer shall be filed with the

Office of Commission Clerk; ebrida pubtie Ser

Reulevard; Tallaha .

effiee ef eemmissien ekrk updated information for the follerving items rvithin ten days after

a€hang€-€€€urs*

and zip eode; and the mailing address if it differs from the street address,

eemmissie*

Rulemaking Authority 350.127(2) FS. Law Implemented 350.113 35U2q@, 364.32, 364.33,

364.335, FS. History-New l2-l-68, Formerly 25-1.04, Amended I2-16-12, _

CODING: Words underlined are additions; words in struek+hrough type are deletions from
existing law.
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l3

4

5

6
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10

l1

t2
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l4
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T7
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20

2l

22

z.)

24

25

25-4.005 Transfer of Certificate of Necessity or Authority.

ing

te obtain the ee*ifieate by transfer frern the helder shall submit a je:nt applieation en

eemmissien Ferrn PSC/TEL 162 (12112); entitled "Applieatien Form fer r\utherity ts Previde

inte Rute 25- 1,004

w
Rulemaking Authority 350.127(2) FS. Law Implemented 350.113, 364.335, 364.336 FS.

History-New l2-l-68, Amended 5-4-81, Formerly 25-1.05, Amended 9-16-99, l2-16-12,

Repealed

CODING: Words underlined are additions; words in stnrek+hrer*gh type are deletions from
existing law.
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ATTACHMENT A

FloRroA PuBLtc SERVIcE CoMMlssloN

Ornce oF INDUSTRY DeveloPMENT
Ano Mnnxer ANALYSIS

AppucRloru FoR OruelruRl Aurnoruw
On TnnrusFER Or AurnoRlrY

To PRovloe
Telecout M u NtcATloNS Senvce

tN THE Srnre or FloruoR

INSTRUCTIONS

This form should be used as the application for an original ceftificate and transfer of an

existing certificate (from a Florida certificated company to a non-certificated company).

In the Case of a transfer, the information shall be provided by the transferee. lf you have

other questions about completing the form, call (850)413-6600.

print or type all responses to each item requested in the application. lf an item is not

applicable, please explain. All questions must be answered. lf unable to answer the

question in the allotted space, please continue on a separate sheet.

Once completed, submit the original and one copy of this form along with a non-

refundable fee of $500.00 to:

Florida Public Service Gommission
Office of Commission Clerk
2540 Shumard Oak Blvd.
Tallahassee, Florida 323994850
(850)413-6770

PSC 1020 (4/18)

Rule No. 25-4.004. F.A'C.

-9-
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ATTACHMENT A

APPLICATION

This is an application for (check one):

! Original certificate (new company)

I Rpproval of transfer of existing certificate: Example, a non-certificated
company purchases an existing company and desires to retain the original
certificate rather than apply for a new cedificate.

Please provide the following:

1. Full name of company, including fictitious name(s), that must match identically with
name(s) on file with the Florida Department of State, Division of Corporations
registration:

2. The Florida Secretary of State corporate registration number:

3. F.E.l. Number:

4. Structure of organization:

The company will be operating as a:
(Check all that apply):

n Corporation
n Foreign Corporation
n Limited Liabitity company
n Sole Proprietorship

General Partnership
Foreign Padnership
Limited Partnership
Other, please specify below:

n!
nx

lf a partnership, provide a copy of the partnership agreement.

lf a foreiqn limited partnership, proof of compliance with the foreign limited partnership
statute (Chapter 620.169, FS). The Florida registration number is:

PSC 1020 (1/18)

Rule No 25-4.001, F.A.C.

-10-
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ATTACHMENT A

5. Who will serve as point of contact to the Commission in regard to the following?

(a) This application:

Name:
Title:

Street Address:
Post Office Box:

City:

State:
zip.

Telephone No.:
Fax No.:

E-MailAddress:

(b) Ongoing operations of the company:
(This company liaison will be the point of contact for FPSC correspondence. This point of contact
can be updated if a change is necessary but this must be completed at the time the application is
filed).

Name:
Title:

Street Address:
Post Office Box:

City:
State:

Zio:
Telephone No.:

Fax No.:

E-MailAddress:
Company Homepage:

(c) Optional secondary point of contact or liaison.
(This point of contact will not receive FPSC correspondence but will be on file with the FPSC).

Name:
Title:

Street Address:
Post Office Box:

City:
State:

zip:
Telephone No.:

Fax No.:

E-MailAddress:

Pfrc 1020 (#18)
RuleNo. 2S4.004, F,A,C.

11-
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ATTACHMENT A

6. Physical address for the applicant that will do business in

Street address:

Telephone No.:
Fax No..

E-MailAddress:

7. List the state(s), and accompanying docket number(s), in which the applicant has

(a) operated as a telecommunications company.

(b) applications pending to be certificated as a telecommunications company.

(c) been certificated to operate as a telecommunications company.

(d) been denied authority to operate as a telecommunications company and the
circumstances involved.

(e) had regulatory penalties imposed for violations of telecommunications
statutes and the circumstances involved.

(f) been involved in civil court proceedings with another telecommunications
entity, and the circumstances involved

The following questions pertain to the officers and directors. Have any been:

(a) adjudged bankrupt, mentally incompetent (and not had his or her competency
restored), or found guilty of any felony or of any crime, or whether such actions may
result from pending proceedings? [ yes n ruo

lf yes, provide explanation.

(b) granted or denied a certificate in the State of Florida (this includes active and
canleled ceftificates)? E Granted E Denied n Neitner

PSC 1020 (4/18)

RuleNo 25-4.004, F.A.C.

8.

-t2-
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Revised 04106/2018 ATTACHMENT A

lf qranted provide explanation and list the certificate holder and certificate number.

lf denied provide explanation

(c) an officer, director, and
telecommunications company?

lf yes, give name of companY
company, give reason why not.

partner in any other Florida certificated
nYes lruo
and relationship. lf no longer associated with

9. Florida Statute 364.335(1)(a) requires a company seeking a certificate of authority to
demonstrate its managerial, technical, and financial ability to provide
telecommunications service.

Note: lt is the applicant's burden to demonstrate that lf possesses adequate
managerial ability, technical ability, and financial ability. Additional suppofting
information may be supplied at the discretion of the applicant. For the purposes of
this application, financial statemenfs MUSf contain the balance sheel income
statement, and statement of retained earnings.

(a) Manaqerial abilitv. An applicant must provide resumes of employees/officers of
the company that would indicate sufficient managerial experiences of each.
Please explain if a resume represents an individual that is not employed with the
company and provide proof that the individual authorizes the use of the resume.

(b) Technicalabilitv:An applicant must provide resumes of employees/officers of
the company that would indicate sufficient technical experiences or indicate what
company has been contracted to conduct technical maintenance. Please explain
if a resume represents an individual that is not employed with the company and
provide proof that the individual authorizes the use of the resume.

(c) Financial abilitv: An applicant must provide financialstatements demonstrating
financial ability bv submittinq a balance sheet, income statement. and retained
earninqs statement. An applicant that has audited financial statements for the
most recent three years must provide those financial statements. lf a full three
years' historical data is not available, the application must include both historical
financial data and pro forma data to supplement. An applicanl of a newly
established company must provide three years' pro forma data. lf the applicant
does not have audited financial statements, it must be so stated and signed by
either the applicant's chief executive officer or chief financial officer affrrming that
the financial statements are lrue and correct.

PSC r02o(4/r8)
llule No. 25-{.004. 1..A.(1.

-13-
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ATTACHMENT A

10. Where will you officially designate as your place of publicly publishing your schedule

a/k/a tariffs or price lists)? (Tiriffs or price lists MUST be publicly published to comply

with Florida Statute 364.04).

n Florida Public Service Commission

n Website - Please provide Website address:

fl Otner - Please provide address:

PSC 1020 (4/18)

RuleNo 2$4.004, F.A.C.

-14-
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THrs Pnce Musr Be ConnpLETED Aruo Slcueo

ReoumroRy AssessMENT Fee: t understand that alltelecommunications companies

must pay a regulatory assessment fee. A minimum annual assessment fee, as defined by

the Commission, is required.

Recetpr AND UNDERsTANDTNG oF RULEs: I understand the Florida Public Service

Commission's rules, orders, and laws relating to the provisioning of telecommunications
company service in Florida.

App1tcnrur AcTTowIEDGEMENT: By my signature below, l, the undersigned owner or

officer, attest to the accuracy of the information contained in this application and attached

documents and that the applicant has the technical ability, managerial ability, and financial

ability to provide telecommunications company service in the State of Florida. I have read

the foregoing and declare that, to the best of my knowledge and belief, the information is
true and correct. I have the authority to sign on behalf of my company and agree to comply,

now and in the future, with all applicable Commission rules, orders and laws.

Further, I am aware that, pursuant to Chapter 837.06, Florida Statutes, "Whoever
knowingty makes a false statement in writing with the intent to mislead a puhlic
seruant in the performance of his or her offrcial duty shall he guilty of a

misdemeanor of the second degree, punishable as provided in s.775.082 and s.

775.083.*

I understand that any false statements can result in being denied a certificate of authority in

Florida.

Print Name:

Title:

Telephone No.:

E-MailAddress:

Signature: Date:

Psc 1020 (4/1r)
RuleNo 25-4.00{. F.A.C.

15-

Page 6 of 7



Docket No. 20170262-TP
Date: January 25,2018

ATTACHMENT A

As current holder of Florida Public Seruice Commission Certificate Number
I have reviewed this application and join in the petitione/s request for a transfer of the
certificate.

Corupnruv Owruen on Orr

Print Name:
Title:

StreeVPost Office Box:
City:

State:
zip.

Telephone No.:
Fax No.:

E-MailAddress:

Signature: Date:

PSC 1020 (4/18)

Rule No 25-4.004, F.A.C.

-16-
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Public Service Commission
CAPITAL CIRcm OTNCE CENTER . 2540 SHUMARD OAK BOULEVARD

TALI,AHASSEE, FLoRTDA 32399-0850

.M-E-M-O.R-A.N-D-U.M.

State of Florida

DATE:

TO:

FROM:

RE:

December 13,2017

Pamela H. Page, Senior Attorney, Office of the General Counsel

Suzanne M. Ollita, Economic Analyst, Division of Economic t /,,1,/,'0 '

Statement of Estimated Regulatory Costs (SERC) for Proposed Amendments to

Rule 25-4.004 (Certificates Necessity or Authority; Application) and for Proposed

Repeal of Rule 254.005 (Transfer of Certificate of Necessity or Authority)'

Florida Administrative Code (F'A.C')

Both rules concem telecommunications service. The purpose of the rulemaking is to streamline,

upaut", and clariry Rules 254.004 and 25-4.005, F.A.C, resulting in the repeal of Rule 25-4.005,

r.n.c. Rute 25-4.004,F.A.C., establishes the requirements and processes necessary to apply for

a certificate to provide telecommunications service. Rule 24-4.005, F.A.C., establishes the

requirements foriransfer of a telecommunications service certificate. Both rules contain links to

their application forms and both rules require a nonrefundable application fee of $500- The

propor"d amendments to Rule 254,A04, F.A.C., incorporate the requirements of Rule 25-4.005'

F.n.C, update and clariff language, and provide for the same application form for both the

application for a certifi"ute una iransfer of a certificate (the link to the application would

continue to be available in the amended rule). The nonrefundable application fee of $500 is

unchanged in the proposed amendments.

The attached SERC addresses the considerations required pursuant to Section 120'541, Florida

Statutes (F.S.). No workshop was r€quested in conjunction with_ the recommended rule revisions'

Wo t"gututoty atternatives were submitted pursuant to paragraph l20.5al(l)(a), F.S. None of the

impaJucost 
".it".iu 

established in paragraph 120.541(2)(a), F.S., will be exceeded as a result of

the recommended revisions.

t7-
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ATTACHMENT B

FLORIDA PUBLIC SERVICE COMMISSION
STATEMENT OF ESTIMATED REGULATORY COSTS

Rules 254.004 and 25-4.005, F.A.C.

1. Will the proposed rule have.an adverse impact on small business?

1120.541(1)(b), F.S.J (See Section E., below, for definition of small business.)

Yes n NoX

lf the answer to Question 1 is "yes", see comments in Section E.

2. ls the proposed rule likely to directly or indirectly increase regulatory costs in
excess of $200,000 in the aggregate in this state wlthin 1 year after
implementation of the rule? [120.541(1Xb), F.S.J

Yes tl No X

lf the answer to either question above is "yes", a Statement of Estimated Regulatory
Costs (SERC) must be prepared. The SERC shall include an economic analysis
showing:

A, Whetherthe rule directly or indirectly:

(1) ls likely to have an adverse impact on any of the following in excess of $1
million in the aggregate within 5 years after implementation of the rule?
1120.54'l (z',)(a) 1, F.S.l

Economic growth Yes n No X
Private-sector job creation or employment Yes I No X
Private-sector investment Yes n No Xl

(2) ls likely to have an adverse impact on any of the following in excess of $1
million in the aggregate within 5 years after implementation of the rule?
1120.541 (2)(a)2, F.S.J

Business competitiveness (including the ability of persons doing
business in the state to compete with persons doing business in other
states or domestic markets)

Productivity

Innovation

Yes !
Yes n
Yes !

NoE

No El

NoX

- 18 -
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ATTACHMENT B

(3) ls likely to increase regulatory costs, including any transactionalcosts, in
excess of $1 million in the aggregate within 5 years after the implementation of
the rufe? 1120.541(2)(a)3, F.S.l

Yesl NoX

Economic Analysis:

B. A good faith estimate of: [120.541(2Xb), F.S']

(1) The number of individuals and entities likely to be required to comply with the rule.

17 (number of applications for certificates in 2016).

(2) A general description of the types of individuals likely to be affected by the rule.

Companies or governmentalentities who wish to provide telecommunications service.

C. A good faith estimate of: [120.541(2)(c), F.S.]

(1) The cost to the Commission to implement and enforce the rule.

X None. To be done with the current workload and existing staff.

n Minimal, Provide a brief explanation.

! Otner. Provide an explanation for estimate and methodology used.

(2) The cost to any other state and local government entity to implement and enforce
the rule.

! None. The rule will only affect the Commission.

f] Minimal, Provide a brief explanation.

X Otner. Provide an explanation for estimate and methodology used.

Applicants may see cost savings because amendments clarify the process,

eliminate redundancy, and streamline the process. There is no change in the
filing fee.
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(3) Any anticipated effect on state or local revenues.

X None.

I Minimal. Provide a brief explanation.

X Otner. Provide an explanation for estimate and methodology used.

D. A good faith estimate of the transactional costs likely to be incurred by individuals
and entities (including local government entities) required to comply with the
requirements of the rule. "Transactional costs" include filing fees, the cost of obtaining a
license, the cost of equipment required to be installed or used, procedures required to
be employed in complying with the rule, additionaloperating costs incurred, the cost of
monitoring or reporting, and any other costs necessary to comply with the rule.

1120.541(21(d), F.S.l

n None. The rule willonly affect the Commission.

! Minimal. Provide a brief explanation.

X Otner. Provide an explanation for estimate and methodology used.

Applicants may see cost savings because amendments clarity the process,
eliminate redundancy, and streamline the process. There is no change in the
filing fee.

E. An analysis of the impact on small businesses, and small counties and small cities:

t120.541(2)(e), F.S.l

(1) "Small business' is defined by Section 288.703, F.S., as an independently owned
and operated business concern that employs 200 or fewer permanent full-time
employees and that, together with its affiliates, has a net worth of not more than $5
million or any firm based.in this state which has a Small Business Administration 8(a)
certification. As to sole proprietorships, the $5 million net worth requirement shall
include both personal and business investments.

E tlo adverse impact on smallbusiness.

E nninamal. Provide a brief explanation.

-20-
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F. Any additional information that the Commission determines may be useful'

1120.541(21(0, F.s.l

E None.

Additional Information:

G. A description of any regulatory alternatives submifted and a statement adopling the

alternative or a statement of the ieasons for rejecting the altemative in favor of the

proposed rule. [1 20.541 (2Xg), F.S.]

X t'to regulatory alternatives were submitted'

! A regulatory alternative was received from

flAdopted in its entiretY.

fl Rejected. Describe what alternative was rejected and provide

a statement of the reason for reiecting that

. Provide an explanation for estimate and methodology used,

Applicants may see cost savings because amendments clarify the process,

eliminate redundancy, and streamline the process. There is no change in the
filing fee.

(2) A'Small City" is defined by Section 120.52, F.S., as any municipality that has an

unincarcerated population of 10,000 or less according to the most recent decennial
census. A "smallcounty" is defined by Section 120.52, F.S., as any county that has an

unincarcerated population of 75,000 or less according to the most recent decennial
census.

! No impact on smallcities or small counties.

! Minimal. Provide a brief explanation.

Elottrer. Provide an explanation for estimate and methodology used.

Applicants may see cost savings because amendments clariff the process,
' eliminate reduhdancy, and streamline the process. There is no change in the

filing fee.

-2t -
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State of Florida

Public Service Commission
Capital Circle Office Center • 2540 Siiumard Oak Boulevard

Tallahassee, Florida 32399-0850

-M-E-M-O-R-A-N-D-U-M-

DATE:

TO:

FROM:

RE:

April 6, 2018

Office of Commission Clerk (Stauffer)

Office of the General Counsel (Harper)(jiMi'V^(^^
Division of Accounting and Finance (Brown«

t\u\

Docket No. 20180041-WU - Proposed Amendment of Rule 25-30.455, FAC, Staff
Assistance in Rate Cases, Rule 25-30.456, FAC, Staff Assistance in Alternative
Rate Setting, and Rule 25-30.457, FAC, Limited Alternative Rate Increase.

AGENDA: 04/20/18 - Rule Proposal - Interested Persons May Participate

COMMISSIONERS ASSIGNED: All Commissioners

PREHEARING OFFICER:

CRITICAL DATES:

SPECIAL INSTRUCTIONS:

Brown

07/01/18 (Final Rule must be effective by this date
pursuant to Section 367.0814(1), Florida Statutes)

None

Case Background

Rule 25-30.455, Florida Administrative Code (F.A.C), addresses the procedures for water and
wastewater utilities to petition the Commission for staff assistance in rate cases. Rule 25-30.456,
F.A.C, addresses the procedures for water and wastewater utilities to petition the Commission for
staff assistance in alternative rate proceedings. Rule 25-30.457, F.A.C, addresses the procedures
for water and wastewater utilities to petition the Commission for a limited alternative rate
increase.

Pursuant to these rules, the upper gross annual revenue threshold that determines eligibility for
water and wastewater utilities to receive staff assistance is $275,000 per system or $550,000 on a
company-wide basis. Pursuant to Section 367.0814(1), Florida Statutes (F.S.), the Commission
must adjust the gross annual revenue threshold effective on July 1, 2013, and every five years
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thereafter, based on the most recent cumulative five years of the price index established by the 
Commission pursuant to Section 367.081(4), F.S. 

Staff initiated this rulemaking to adjust the gross annual revenue thresholds for staff assisted rate 
cases, in accordance with Section 367.0814(1), F.S. The notice of rule development for Rules 
25-30.455, 25-30.456, and 25-30.457, F.A.C., appeared in the February 1, 2018, edition of the 
Florida Administrative Register, Volume 44, Number 22. There were no requests for a rule 
development workshop, and no workshop was held. 

This recommendation addresses whether the Commission should propose the amendment of 
Rules 25-30.455, 25-30.456, and 25-30.457, F.A.C. The Commission has jurisdiction pursuant to 
Sections 120.54, 350.127(2), 367.0814, and 367.121, F.S. 
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Discussion of Issues 

Issue 1:   Should the Commission propose amendments to Rule 25-30.455, Staff Assistance in 
Rate Cases, Rule 25-30.456, Staff Assistance in Alternative Rate Setting, and Rule 25-30.457, 
Limited Alternative Rate Increase, F.A.C.? 

Recommendation:  Yes, the Commission should propose amendments to Rules 25-30.455, 
25-30.456, and 25-30.457, F.A.C., as set forth in Attachment A. Staff recommends that the 
Commission certify proposed amended Rules 25-30.455, 25-30.456, and 25-30.457, F.A.C., as 
minor violation rules. (Harper, Brown)  

Staff Analysis:  Staff recommends that the Commission propose the amendments of Rules 25-
30.455, 25-30.456, and 25-30.457, F.A.C., as set forth in Attachment A. Staff is recommending 
amendments to the rules to comply with Section 367.0814 (1), F.S.    

Section 367.0814(1), F.S., provides: 

The Commission may establish rules by which a water or wastewater utility 
whose gross annual revenues are $250,000 or less may request and obtain staff 
assistance for the purpose of changing its rates and charges. A utility may request 
staff assistance by filing an application with the commission. The gross annual 
revenue level shall be adjusted on July 1, 2013, and every 5 years thereafter, 
based on the most recent cumulative 5 years of the price index established by the 
commission pursuant to s. 367.081(4)(a).(emphasis added) 

Rule 25-30.455, F.A.C., allows certain water and wastewater utilities to petition the Commission 
for staff assistance in rate applications by submitting a completed staff assisted rate case 
application. Rule 25-30.456, F.A.C., allows water and wastewater utilities to petition the 
Commission for staff assistance in alternative rate setting. Rule 25-30.457, F.A.C., allows certain 
water and wastewater utilities to seek a limited rate increase. Each rule currently allows the water 
and wastewater utilities whose total gross annual operating revenues are $275,000 or less for 
water service or $275,000 or less for wastewater service to be eligible for staff assistance. 
 
Section 367.0814(1), F.S., requires that the gross annual revenue threshold level be adjusted on 
July 1, 2013, and every five years thereafter, based on the most recent cumulative five years of 
the price index established by the Commission pursuant to Section 367.081(4), F.S.  Therefore, 
in order to comply with the statute, staff recommends that the total gross annual operating 
revenue thresholds for eligibility set forth in each rule be increased to $300,000 or less for water 
service, or $300,000 or less for wastewater service, as set forth in Attachment A. Staff derived 
this adjusted amount based on the application of the five-year cumulative index (7.54 percent), 
established by the Commission pursuant to Section 367.081(4), F.S., which when applied 
increases the estimated gross annual revenue threshold level by $25,000.  
 
In addition, staff recommends that for Rules 25-30.455, and 25-30.456, F.A.C., the total gross 
annual operating revenues be increased from $550,000 to $600,000 or less on a combined basis, 
for staff assisted rate case applications and staff assistance in alternative rate settings as set forth 
in Attachment A. Staff derived this adjusted amount based on the application of the five-year 
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cumulative index (7.54 percent), which when applied increases the estimated gross annual 
revenue threshold level by $25,000.  
 
Minor Violation Rules Certification 
Currently, Rules 25-30.455, 25-30.456, and 25-30.457, F.A.C., are on the Commission’s list of 
minor violation rules. Pursuant to Section 120.695, F.S., beginning July 1, 2017, for each rule 
filed for adoption the agency head shall certify whether any part of the rule is designated as a 
rule the violation of which would be a minor violation.  Rules 25-30.455, 25-30.456, and 25-
30.457, F.A.C., are minor violation rules because the violation of the rule would not result in 
economic or physical harm to a person or an adverse effect on the public health, safety, or 
welfare or create a significant threat of such harm.  Violations of Rules 25-30.455, 25-30.456, 
and 25-30.457, F.A.C., would continue to be minor. Therefore, for the purposes of filing the 
amended rules for adoption with the Department of State, staff recommends that the Commission 
certify proposed amended Rule 25-30.455, Rule 25-30.456, and Rule 25-30.457, F.A.C., as 
minor violation rules. 

Statement of Estimated Regulatory Costs 
Pursuant to Section 120.54(3)(b)1., F.S., agencies are encouraged to prepare a statement of 
estimated regulatory costs (SERC) before the adoption, amendment, or repeal of any rule.  A 
SERC was prepared for this rulemaking and is appended as Attachment B. As required by 
Section 120.541(2)(a)1., F.S., the SERC analysis includes whether the rule amendments are 
likely to have an adverse impact on economic growth, private sector job creation or employment, 
or private sector investment in excess of $1 million in the aggregate within 5 years after 
implementation. None of the impact/cost criteria will be exceeded as a result of the 
recommended revisions. 
 
The SERC concludes that the amendments to the rules will likely not directly or indirectly 
increase regulatory costs in excess of $200,000 in the aggregate in Florida within 1 year after 
implementation. Further, the SERC concludes that the amendments to the rules will not likely 
increase regulatory costs, including any transactional costs or have an adverse impact on 
business competitiveness, productivity, or innovation in excess of $1 million in the aggregate 
within 5 years of implementation. Thus, the amendments to the rules do not require legislative 
ratification, pursuant to Section 120.541(3), F.S.   
 
In addition, the SERC states that the amendments to the rules would have no impact on small 
businesses, would have no implementation or enforcement cost on the Commission or any other 
state and local government entity, and would have no impact on small cities or small counties.  
The SERC states that there will be no transactional costs likely to be incurred by individuals and 
entities required to comply with the requirements.  
 
Conclusion 
The Commission should propose the amendment of Rules 25-30.455, 25-30.456, and 25-30.457, 
F.A.C., as set forth in Attachment A. Staff recommends that the Commission certify proposed 
amended Rule 25-30.455, Rule 25-30.456, and Rule  25-30.457, F.A.C., as minor violation rules. 
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Issue 2:  Should this docket be closed? 

Recommendation:  Yes. If no requests for hearing or comments are filed, the rules should be 
filed with the Department of State, and the docket should be closed.  

Staff Analysis:  If no requests for hearing or comments are filed, the rule should be filed with 
the Department of State, and the docket should be closed. 
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 25-30.455 Staff Assistance in Rate Cases. 

 (1) Water and wastewater utilities whose total gross annual operating revenues are  

$300,000 $275,000 or less for water service or $300,000 $275,000 or less for wastewater 

service, or $600,000 $550,000 or less on a combined basis, may petition the Commission for 

staff assistance in rate applications by submitting a completed staff assisted rate case 

application. Reasonable and prudent rate case expense shall be eligible for recovery through 

the rates developed by staff. Recovery of attorney fees and outside consultant fees related to 

the rate case shall be determined based on the requirements set forth in Section 367.0814(3), 

F.S. A utility that chooses not to exercise the option of staff assistance may file for a rate 

increase under the provisions of Rule 25-30.443, F.A.C. 

 (2) The appropriate application form, Commission Form PSC/AFD 2-W (11/86) (Rev. 

06/14), entitled “Application for a Staff Assisted Rate Case,” is incorporated into this rule by 

reference and is available at: http://www.flrules.org/Gateway/reference.asp?No=Ref-04415. 

The form may also be obtained from the Commission’s Division of Accounting and Finance, 

2540 Shumard Oak Boulevard, Tallahassee, Florida 32399-0850. 

 (3) Upon completion of the form, the applicant shall file it with the Office of Commission 

Clerk, Florida Public Service Commission, 2540 Shumard Oak Boulevard, Tallahassee, 

Florida 32399-0870. 

 (4) Within 30 days of receipt of the completed application, the Commission Committee 

will evaluate the application and determine the applicant’s eligibility for staff assistance. 

 (a) If the Commission has received four or more applications in the previous 30 days; or, if 

the Commission has 20 or more docketed staff assisted rate cases in active status on the date 

the application is received, the Commission will deny initial evaluation of an application for 

staff assistance and close the docket. When an application is denied under the provisions of 

this paragraph, the Commission will notify the applicant of the date on which the application 

http://www.flrules.org/Gateway/reference.asp?No=Ref-04415
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may be resubmitted. 

 (b) Initially, determinations of eligibility will be conditional, pending an examination of 

the condition of the applicant’s books and records. 

 (5) Upon making its final determination of eligibility, the Commission will notify the 

applicant in writing as to whether the application is officially accepted or denied. If the 

application is accepted, a staff assisted rate case will be initiated. If the application is denied, 

the notification of application denial will state the deficiencies in the application with 

reference to the criteria set out in subsection (7) of this rule. 

 (6) The official date of filing will be 30 days after the date of the written notification to the 

applicant of the Commission’s official acceptance of the application. 

 (7) In determining whether to grant or deny the application, the Commission will consider 

the following criteria: 

 (a) Whether the applicant qualifies for staff assistance pursuant to subsection (1) of this 

rule; 

 (b) Whether the applicant’s books and records are organized consistent with Rule 25-

30.110, F.A.C., so as to allow Commission personnel to verify costs and other relevant factors 

within the 30-day time frame set out in this rule; 

 (c) Whether the applicant has filed annual reports; 

 (d) Whether the applicant has paid applicable regulatory assessment fees; 

 (e) Whether the applicant has at least one year of experience in utility operation; 

 (f) Whether the applicant has filed additional relevant information in support of eligibility, 

together with reasons why the information should be considered; and, 

 (g) Whether the utility was granted a rate case increase within the 2-year period prior to 

the receipt of the application under review. 

 (8) The Commission will deny the application if the utility does not remit the filing fee, as 
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provided by paragraph 25-30.020(2)(f), F.A.C., within 30 days after official acceptance. 

 (9) An aggrieved applicant may request reconsideration of the application denial, which 

will be decided by the full Commission. 

 (10) A substantially affected person may file a petition to protest the Commission’s 

proposed agency action in a staff assisted rate case within 21 days of issuance of the Notice of 

Proposed Agency Action Order, as set forth in Rule 28-106.111, F.A.C. 

 (11) A petition to protest the Commission’s proposed agency action shall conform to Rule 

28-106.201, F.A.C. 

 (12) In the event of a protest of the Commission’s Notice of Proposed Agency Action 

Order in a staff assisted rate case, the utility shall: 

 (a) Provide prefiled direct testimony in accordance with the Order Establishing Procedure 

issued in the case. At a minimum, that testimony shall adopt the Commission’s Proposed 

Agency Action Order; 

 (b) Sponsor a witness to support source documentation provided to the Commission staff 

in its preparation of the staff audit, the staff engineering and accounting report and the staff 

proposed agency action recommendation in the case; 

 (c) Include in its testimony the necessary factual information to support its position on any 

issue that it chooses to take a position different than that contained in the Commission’s 

Proposed Agency Action Order; and, 

 (d) Meet all other requirements of the Order Establishing Procedure. 

 (13) Failure to comply with the dates established in the Order Establishing Procedure, or to 

timely file a request for extension of time for good cause shown, may result in dismissal of the 

staff assisted rate case and closure of the docket. 

 (14) In the event of a protest of the Commission’s Proposed Agency Action Order in a 

staff assisted rate case, the Commission staff shall: 
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 (a) File prefiled direct testimony to explain its analysis in the staff proposed agency action 

recommendation. In the event the staff wishes to alter its position on any issue, it shall provide 

factual testimony to support its changed position; 

 (b) Meet all other requirements of the Order Establishing Procedure; and, 

 (c) Provide to the utility materials to assist the utility in the preparation of its testimony 

and exhibits. This material shall consist of an example of testimony filed by a utility in another 

case, an example of testimony that would support the Proposed Agency Action Order in this 

case, an example of an exhibit filed in another case, and examples of prehearing statements 

and briefs filed in other cases. 

Rulemaking Authority 350.127(2), 367.0814, 367.121 FS. Law Implemented 367.0814 FS. 

History–New 12-8-80, Formerly 25-10.180, Amended 11-10-86, 8-26-91, 11-30-93, 1-31-00, 

12-16-08, 8-10-14, 2-19-17,____________. 
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 25-30.456 Staff Assistance in Alternative Rate Setting. 

 (1) As an alternative to a staff assisted rate case as described in Rule 25-30.455, F.A.C., 

water and wastewater utilities whose total gross annual operating revenues are $300,000 

$275,000 or less for water service or $300,000 $275,000 or less for wastewater service, or 

$600,000 $550,000 or less on a combined basis, may petition the Commission for staff 

assistance in alternative rate setting by submitting a completed staff assisted application for 

alternative rate setting. 

 (2) The appropriate application form, Commission Form PSC/AFD 25 (11/93) (Rev. 

06/14), entitled “Application for Staff Assistance for Alternative Rate Setting,” is incorporated 

into this rule by reference and is available at: 

http://www.flrules.org/Gateway/reference.asp?No=Ref-04414. The form may also be obtained 

from the Commission’s Division of Accounting and Finance, 2540 Shumard Oak Boulevard, 

Tallahassee, Florida 32399-0850. 

 (3) Upon completion of the form, the applicant shall file it with the Office of Commission 

Clerk, Florida Public Service Commission, 2540 Shumard Oak Boulevard, Tallahassee, 

Florida 32399-0870. 

 (4) Within 30 days of receipt of the completed application, the Commission will evaluate 

the application and determine the applicant’s eligibility for staff assistance. 

 (a) If the Commission has received four or more alternative rate setting applications in the 

previous 30 days; or, if the Commission has 20 or more docketed staff assisted rate cases in 

active status on the date the application is received, the Commission will deny initial 

evaluation of an application for staff assistance and close the docket. When an application is 

denied under the provisions of this paragraph, the Commission will notify the applicant of the 

date on which the application may be resubmitted. 

 (b) Determinations of eligibility will be conditional, pending an examination of the 

http://www.flrules.org/Gateway/reference.asp?No=Ref-04414
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condition of the applicant’s books and records. 

 (5) Upon making its final determination of eligibility, the Commission will notify the 

applicant in writing as to whether the application is officially accepted or denied. If the 

application is accepted, staff assistance in alternative rate setting will be initiated. If the 

application is denied, the notification of application denial will state the deficiencies in the 

application with reference to the criteria set out in subsection (7) of this rule. 

 (6) The official date of filing will be 30 days after the date of the written notification to the 

applicant of the Commission’s official acceptance of the application. 

 (7) In determining whether to grant or deny the application, the Commission will consider 

the following criteria: 

 (a) Whether the applicant qualifies for staff assistance pursuant to subsection (1) of this 

rule; 

 (b) Whether the applicant’s books and records are organized consistent with Rule 25-

30.110, F.A.C., so as to allow Commission personnel to verify costs and other relevant factors 

within the 30-day time frame set out in this rule; 

 (c) Whether the applicant has filed annual reports; 

 (d) Whether the applicant has paid applicable regulatory assessment fees; 

 (e) Whether the applicant has at least one year of experience in utility operation; 

 (f) Whether the applicant has filed additional relevant information in support of eligibility, 

together with reasons why the information should be considered; and 

 (g) Whether the utility was granted a rate case increase within the 2-year period prior to 

the receipt of the application under review. 

 (8) The Commission will deny the application if the utility does not remit the filing fee, as 

provided by paragraph 25-30.020(2)(f), F.A.C., within 30 days after official acceptance. 

 (9) An aggrieved applicant may request reconsideration of the application denial, which 
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will be decided by the full Commission. 

 (10) The Commission will, for the purposes of determining the amount of rate increase, if 

any, compare the operation and maintenance expenses (O & M) of the utility to test year 

operating revenues. The Commission will consider an allowance for return on working capital 

using the one-eighth of O & M formula approach. 

 (11) The Commission will limit the maximum increase in operating revenues to 50 percent 

of test year operating revenues. 

 (12) The Commission will vote on a proposed agency action recommendation establishing 

rates no later than 90 days from the official filing date as established in subsection (6) of this 

rule. 

 (13) A substantially affected person may file a petition to protest the Commission’s 

Proposed Agency Action Order regarding a staff assisted alternative rate setting application 

within 21 days of issuance of the Notice of Proposed Agency Action Order as set forth in Rule 

28-106.111, F.A.C. 

 (14) A petition to protest the Commission’s proposed agency action shall conform to Rule 

28-106.201, F.A.C. 

 (15) In the event of protest of the Proposed Agency Action Order by a substantially 

affected person, the rates established in the Proposed Agency Action Order may be 

implemented on a temporary basis, subject to refund with interest in accordance with Rule 25-

30.360, F.A.C. At that time, the utility may elect to pursue rates set pursuant to the rate base 

determination provisions of Rule 25-30.455, F.A.C. 

 (16) In the event of a protest, the maximum increase established in subsection (11) of this 

rule shall no longer apply. 

 (17) In the event of a protest of the Commission’s Proposed Agency Action Order in a 

staff assisted alternative rate setting application, the utility shall: 



Docket No. 20180041-WU ATTACHMENT A 
Date: April 6, 2018 
 

CODING: Words underlined are additions; words in struck through type are deletions from 
existing law. 
 - 13 - 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 (a) Provide prefiled direct testimony in accordance with the Order Establishing Procedure 

issued in the case. At a minimum, that testimony shall adopt the Commission’s Proposed 

Agency Action Order; 

 (b) Sponsor a witness to support source documentation provided to the Commission staff 

in its preparation of the staff engineering and accounting analysis and the staff proposed 

agency action recommendation in the case; 

 (c) Include in its testimony the necessary factual information to support its position on any 

issue that it chooses to take a position different than that contained in the Commission’s 

Proposed Agency Action Order; and 

 (d) Meet all other requirements of the Order Establishing Procedure. 

 (18) Failure to comply with the dates established in the Order Establishing Procedure, or to 

timely file a request for extension of time for good cause shown, may result in dismissal of the 

staff assisted alternative rate setting application and closure of the docket. 

 (19) In the event of protest of the Commission’s Proposed Agency Action Order in a staff 

assisted alternative rate setting application, the Commission staff shall: 

 (a) File prefiled direct testimony to explain its analysis in the proposed agency action 

recommendation. In the event the staff wishes to alter its position on any issue, it shall provide 

factual testimony to support its changed position; 

 (b) Meet all other requirements of the Order Establishing Procedure; and 

 (c) Provide to the utility materials to assist the utility in the preparation of its testimony 

and exhibits. This material shall consist of an example of testimony filed by a utility in another 

case, a sample of testimony that would support the Proposed Agency Action Order in this 

case, an example of an exhibit filed in another case, and examples of prehearing statements 

and briefs filed in other cases. 

Rulemaking Authority 350.127(2), 367.0814, 367.121 FS. Law Implemented 367.0814 FS. 
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History–New 11-30-93, Amended 1-31-00, 12-16-08, 8-10-14,___________. 
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 25-30.457 Limited Alternative Rate Increase. 

 (1) As an alternative to a staff assisted rate case as described in Rule 25-30.455, F.A.C., or 

to staff assistance in alternative rate setting as described in Rule 25-30.456, F.A.C., water 

utilities whose total gross annual operating revenues are $300,000 $275,000 or less for water 

service and wastewater utilities whose total gross annual operating revenues are $300,000 

$275,000 or less for wastewater service may petition the Commission for a limited alternative 

rate increase of up to 20 percent applied to metered or flat recurring rates of all classes of 

service by filing with the Office of Commission Clerk the information required by subsections 

(7), (8) and (9) of this rule. 

 (2) Within 30 days of receipt of the completed petition, the Commission will evaluate the 

petition and determine the petitioner’s eligibility for a limited alternative rate increase. 

 (3) The Commission will notify the petitioner in writing as to whether the petition is 

accepted or denied. If the petition is accepted, staff assistance in alternative rate setting will be 

initiated. If the petition is denied, the notification of petition denial will state the deficiencies 

in the petition with reference to the criteria set out in subsection (5) of this rule. 

 (4) The official date of filing will be 30 days after the date of the written notification to the 

petitioner of the Commission’s acceptance of the petition. 

 (5) In determining whether to grant or deny the petition, the Commission will consider the 

following criteria: 

 (a) Whether the petitioner qualifies for staff assistance pursuant to subsection (1) of this 

rule; 

 (b) Whether the petitioners’ books and records are organized consistent with Rule 25-

30.110, F.A.C, so as to allow Commission personnel to verify costs and other relevant factors 

within the 30-day time frame set out in this rule; 

 (c) Whether the petitioner has filed annual reports; 
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 (d) Whether the petitioner has paid applicable regulatory assessment fees; 

 (e) Whether the petitioner has at least one year of experience in utility operation; 

 (f) Whether the petitioner has filed additional relevant information in support of eligibility 

together with reasons why the information should be considered; 

 (g) Whether the utility was granted a rate case increase within the 2-year period prior to 

the receipt of the petition under review; 

 (h) Whether a final order in a rate proceeding that established the utility’s rate base, capital 

structure, annual operating expenses and revenues has been issued for the utility within the 7-

year period prior to the receipt of the petition under review. 

 (6) The Commission will deny the petition if the petitioner does not remit the filing fee, as 

provided by paragraph 25-30.020(2)(f), F.A.C., within 30 days after official acceptance of the 

petition. 

 (7) Each petitioner for limited alternative rate increase shall provide the following general 

information to the Commission: 

 (a) The name of the utility as it appears on the utility’s certificate and the address of the 

utility’s principal place of business; and 

 (b) The type of business organization under which the utility’s operations are conducted:  

 1. If the petitioner is a corporation, the date of incorporation and the names and addresses 

of all persons who own five percent or more of the petitioner’s stock; or 

 2. If the petitioner is not a corporation, the names and addresses of the owners of the 

business. 

 (8) The petitioner shall provide a schedule showing: 

 (a) Annualized revenues by customer class and meter size for the most recent 12-month 

period using the rates in effect at the time the utility files its petition; and 

 (b) Current and proposed rates for all classes of customers. 
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 (9) The petitioner shall provide a statement that the figures and calculations upon which 

the change in rates is based are accurate and that the change will not cause the utility to exceed 

its last authorized rate of return on equity. 

 (10) A financial or engineering audit of the utility’s financial or engineering books and 

records shall not be required in conjunction with the petition under review. 

 (11) The petition will be approved, denied, or approved with modifications within 90 days 

from the official filing date as established in subsection (4) of this rule. 

 (12) Any revenue increase granted under the provisions of this rule shall be held subject to 

refund with interest in accordance with Rule 25-30.360, F.A.C., for a period of 15 months 

after the filing of the utility’s annual report required by Rule 25-30.110, F.A.C., for the year 

the adjustment in rates was implemented. 

 (13) To insure overearnings will not occur due to the implementation of this rate increase, 

the Commission will conduct an earnings review of the utility’s annual report to determine 

any potential overearnings for the year the adjustment in rates was implemented. 

 (14) If, within 15 months after the filing of a utility’s annual report the Commission finds 

that the utility exceeded the range of its last authorized rate of return on equity after an 

adjustment in rates, as authorized by this rule, was implemented within the year for which the 

report was filed, such overearnings, up to the amount held subject to refund, with interest, 

shall be disposed of for the benefit of the customers. 

 (15) In the event of a protest of the Proposed Agency Action Order pursuant to Rule 28-

106.111, F.A.C., by a substantially affected person other than the utility, unless the Proposed 

Agency Action Order proposes a rate reduction, the utility may implement the rates 

established in the Proposed Agency Action Order on a temporary basis subject to refund with 

interest in accordance with Rule 25-30.360, F.A.C., upon the utility filing a staff assisted rate 

case application pursuant to Rule 25-30.455, F.A.C., within 21 days of the date the protest is 



Docket No. 20180041-WU ATTACHMENT A 
Date: April 6, 2018 
 

CODING: Words underlined are additions; words in struck through type are deletions from 
existing law. 
 - 18 - 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

filed. 

 (16) In the event of a protest, the limit on the maximum increase provided in subsection 

(1) of this rule shall no longer apply. 

 (17) If the utility fails to file a staff assisted rate case application within 21 days in the 

event of a protest, the petition for a limited alternative rate increase will be deemed 

withdrawn. 

Rulemaking Authority 350.127(2), 367.0814, 367.121 FS. Law Implemented 367.0814 FS. 

History–New 3-15-05, Amended 12-16-08, 8-10-14, __________. 
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Item 5 



State of Florida

Si Public Service Commission
Capital Circle Office Center • 2540 Siilmard Oak Boulevard

Tallahassee, Florida 32399-0850

-M-E-M-O-R-A-N-D-U-M-

DATE: April 6, 2018

TO: Office of Commission Clerk (Stauffer)

FROM: Office of the General Counsel (Harper)-j\'cW pjl
Office of Industry Development and Market Analysis (Crawford) ^

RE: Docket No. 20170273-EQ - Petition by Sunrun Inc. for declaratory statement
concerning leasing of solar equipment.

AGENDA: 04/20/18 - Regular Agenda - Parties May Participate at the Commission's
Discretion

COMMISSIONERS ASSIGNED: All Commissioners

PREHEARING OFFICER:

CRITICAL DATES:

SPECIAL INSTRUCTIONS:

Clark

Statutory Deadline Waived

None

Case Background

On December 29, 2017, Petitioner, Sunrun Inc. (Sunrun), filed a petition for a declaratory
statement (Petition). Sunrun asks the Commission to declare that based on the facts presented by
Sunrun:

(1) Sunrun's residential solar equipment lease does not constitute a sale of
electricity;

(2) Offering its solar equipment lease to customers in Florida will not cause
Sunrun to be deemed a public utility under Florida law; and

(3) The residential solar equipment lease described in its petition will not subject
Sunrun or Sunrun's customer-lessees to regulation by the Commission.



Docket No. 20170273-EQ 
Date: April 6, 2018 

 - 2 - 

Pursuant to Rule 28-105.0024, Florida Administrative Code (F.A.C.), a Notice of Declaratory 
Statement was published in the January 4, 2018, edition of the Florida Administrative Register, 
informing interested persons of the Petition.  

There were no requests to intervene filed. However, on February 5, 2018, Gulf Power Company 
(Gulf Power) and Florida Public Utilities Company (FPUC) filed a motion to participate as amici 
curiae along with a memorandum of law that set forth issues for the Commission’s consideration. 
One issue that amici curiae raised was that that Sunrun did not file a copy of the lease agreement 
with its Petition for Declaratory Statement. Gulf and FPUC’s motion was granted by Order No. 
PSC-2018-0080-PCO-EQ.  Sunrun filed a response to the memorandum of law, providing 
additional information about its Petition. On February 14, 2018, Florida Electric Cooperatives 
Association, Inc., (FECA) filed a letter in support of Gulf Power and FPUC’s motion and 
memorandum of law.   

The Commission considered the petition at the March 1, 2018 Agenda Conference. Pursuant to 
Section 120.565(3), Florida Statutes (F.S.), there is a 90-day deadline for an agency to issue a 
final order on a petition for declaration statement. Sunrun waived this deadline at the March 1, 
2018, Agenda Conference. At the Agenda Conference, the Commission deferred its 
consideration of Sunrun’s Petition so that Sunrun could develop a draft solar lease agreement to 
present to the Commission. This would be for the limited purpose of the Commission evaluating 
the relevant facts contained in the provisions of the lease that relate to the facts in its Petition. On 
March 20, 2018, Sunrun filed a draft solar lease agreement to support the facts in its Petition. 

This recommendation addresses Sunrun’s Petition for Declaratory Statement. The Commission 
has jurisdiction pursuant to Section 120.565, F.S., and Chapter 366, F.S. 

 

 



Docket No. 20170273-EQ Issue 1 
Date: April 6, 2018 

 - 3 - 

Discussion of Issues 

Issue 1:  Should the Commission grant Sunrun’s Petition for Declaratory Statement? 

Recommendation:  Yes. Based on the facts presented by Sunrun, the Commission should 
grant Sunrun’s Petition and declare: (1) Sunrun’s residential solar equipment lease as described 
in Sunrun’s Petition does not constitute a sale of electricity; (2) offering its solar equipment lease 
to customers in Florida as described in Sunrun’s Petition will not cause Sunrun to be deemed a 
public utility under Florida law; and (3) the residential solar equipment lease as described in 
Sunrun’s Petition will not subject Sunrun or Sunrun’s customer-lessees to regulation by the 
Commission. The Commission should also state that its declaration is limited to the facts 
described in Sunrun’s Petition and would not apply to different, alternative facts. (Harper, 
Crawford) 
  
Staff Analysis:  Sunrun’s Petition asks the Commission to declare whether Sunrun’s solar 
leasing program as described in Sunrun’s Petition will make Sunrun or its lease customers a 
public utility subject to the Commission’s jurisdiction under Section 366.02(1), F.S. Although 
Sunrun provided a copy of a draft solar equipment lease for the Commission’s consideration 
when addressing Sunrun’s question, the Commission would not have the authority to approve 
Sunrun’s draft lease.  
 
Sunrun’s Petition and its draft solar equipment lease provide that the lease payments are fixed 
and are therefore independent of electric production. This is consistent with Rule 25-6.065, 
F.A.C., which allows customers to lease an on-site renewable generation system from a third-
party without triggering the Commission’s jurisdiction. Staff recommends the Commission grant 
Sunrun’s Petition for Declaratory Statement. Below is a more detailed explanation of Staff’s 
recommendation. 
 
Law Governing Petitions for Declaratory Statements 
A declaratory statement procedure is intended to enable members of the public to definitively 
resolve ambiguities of law arising in the planning of their future affairs and to enable the public 
to secure definitive binding advice as to the applicability of agency-enforced law to a particular 
set of facts. Department of Business and Professional Regulation, Div. of Pari-Mutuel Wagering 
v. Investment Corp. of Palm Beach, 747 So. 2d 374, 382 (Fla. 1999). Declaratory statements are 
governed by Section 120.565, F.S., and the Uniform Rules of Procedure in Chapter 28-105, 
F.A.C.  Section 120.565, F.S., states, in pertinent part: 
 

(1) Any substantially affected person may seek a declaratory statement regarding an 
agency's opinion as to the applicability of a statutory provision, or of any rule or 
order of the agency, as it applies to the petitioner's particular set of circumstances. 
 

(2) The petition seeking a declaratory statement shall state with particularity the 
petitioner's set of circumstances and shall specify the statutory provision, rule or 
order that the petitioner believes may apply to the set of circumstances. 
 

Rule 28-105.001, F.A.C., Purpose and Use of Declaratory Statement, provides: 
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A declaratory statement is a means for resolving a controversy or answering 
questions or doubts concerning the applicability of statutory provisions, rules, or 
orders over which the agency has authority.  A petition for declaratory statement 
may be used to resolve questions or doubts as to how the statutes, rules, or orders 
may apply to the petitioner’s particular circumstances.  A declaratory statement is 
not the appropriate means for determining the conduct of another person. 

If a petitioner requesting a declaratory statement meets the filing requirements provided by Rule 
28-105.002, F.A.C., an agency must issue the declaratory statement.1 Rule 28-105.002, F.A.C., 
requires a petition for declaratory statement to include the following information: 
 

(1) The caption shall read: Petition for Declaratory Statement Before (Name of 
Agency). 
(2) The name, address, any e-mail address, telephone number, and any facsimile 
number of the petitioner. 
(3) The name, address, any e-mail address, telephone number, and any facsimile 
number of the petitioner’s attorney or qualified representative if any. 
(4) The statutory provision(s), agency rule(s), or agency order(s) on which the 
declaratory statement is sought. 
(5) A description of how the statutes, rules, or orders may substantially affect the 
petitioner in the petitioner’s particular set of circumstances. 
(6) The signature of the petitioner or of the petitioner’s attorney or qualified 
representive. 

  (7) The date. 
 
Rule 28-105.003, F.A.C., provides the requirements for how agencies must dispose of 
declaratory statements.  The rule states that an agency may rely on the statements of fact set out 
in the petition without taking any position with regard to the validity of the facts. 
 
Sunrun’s Petition for Declaratory Statement 
 

Sunrun’s particular circumstances and facts  
The Petition states that Sunrun has offices in Tampa, Florida, and is the nation’s largest 
dedicated residential solar storage and energy services company with over 160,000 customers 
currently in 22 states and the District of Columbia. In Florida, Sunrun offers only its “cash solar 
product,” which customers must purchase and pay for in full, upfront.2  
                                                 
1An agency has an obligation to issue a declaratory statement explaining how a statute or rule applies in the 
petitioner's particular circumstances even if the explanation would have a broader application than to the petitioner. 
Soc'y for Clinical & Med. Hair Removal, Inc. v. Dep't of Health, 183 So. 3d 1138, 1144 (Fla. 1st DCA 2015). 
2Based upon staff’s review of information on Sunrun’s website, it currently offers potential customers in Florida two 
options to purchase and own a solar energy system.  Customers may either pay upfront the cost of the system, 
including installation, or customers may finance the cost of the system, including installation, and make monthly 
payments. See  https://www.sunrun.com/solar-by-state/fl.  Additionally, Sunrun states that the solar products it 
offers are different for each state and that it provides a website specifically for Florida. See 
https://www.sunrun.com/solar-by-state/fl. 
 
 

https://www.sunrun.com/solar-by-state/fl
https://www.sunrun.com/solar-by-state/fl
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Sunrun plans to offer leasing as an option in Florida for potential customer-lessees who prefer 
not to or cannot purchase and pay upfront for residential solar systems. Sunrun states that the 
Florida residential solar equipment lease will consist of a 20-year lease of solar panels with an 
option to include batteries. According to Sunrun, the proposed leasing program payment amounts 
will be based on a negotiated rate of return and will be independent of electric generation, 
production rates, or any other operational variable of the leased equipment. 

 
Amici Curiae Gulf Power and FPUC raise issues in the memorandum of law that questioned the 
facts outlined in Sunrun’s Petition. Specifically, they pointed out that Sunrun did not file a lease 
agreement with its Petition, so it is unclear whether the lease agreement would match the facts 
set forth in Sunrun’s Petition. In response to the Commission’s concerns expressed at the March 
1, 2018 Agenda Conference, Sunrun filed a draft solar equipment lease. The draft lease includes 
the following provisions: 
 

• Lease payments will be fixed for a 20-year lease term. The payment amounts 
will be based on a negotiated rate of return and will be independent of electric 
generation, production rates, or any other operational variable of the leased 
equipment. 

• Sunrun will hold legal title to the leased equipment and receive the tax credits 
and depreciation benefits associated with the investment. 

• Sunrun will have no control over the use of the equipment other than as the 
beneficiary of covenants requiring the customer-lessee to maintain the 
equipment in good repair. 

• At the lease expiration, the customer-lessee will be able to purchase the solar 
equipment at fair market value, renew the lease on an annual basis, or require 
removal of the equipment. 

• Sunrun will provide customary workmanship warrantees to protect the 
customer-lessees’ home from damage during the installation process. The 
customer-lessees will be responsible for the costs of ongoing system 
maintenance through their monthly lease payment. Equipment warranties and 
maintenance services will be triggered by damage to or malfunction of the 
system, or its components, and will not be dependent upon electrical 
generation or system production rates. 

• The customer-lessee will be responsible for the cost of non-warranty 
maintenance, repair, and replacement. 

• Once the system is installed and interconnected, the operational burden and 
risk of maintaining the equipment and assuring adequate solar exposure 
conditions will be borne by the customer-lessee. 

• The customer-lessee will be responsible for the costs of applicable property 
taxes and insurance. 

• Lease terms and conditions will be compliant with applicable IRS and 
accounting standards. 

 
Statutes, Rules, and Commission Orders Applicable to Sunrun’s Facts 

The statute to be applied is Section 366.02(1), F.S., which states, in pertinent part, that the 
Commission’s jurisdiction extends to public utilities defined as: 
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Every person, corporation, partnership, association, or other legal entity and their 
lessees, trustees, or receivers supplying electricity or gas…to or for the public 
within the state. 
 

The rule that applies is Rule 25-6.065, F.A.C., which provides, in pertinent part: 
 
The term ‘customer-owned renewable generation’ does not preclude the customer 
of record from contracting for the purchase, lease, operation, or maintenance of an 
on-site renewable generation system with a third-party under terms and conditions 
that do not include the retail purchase of electricity from the third party.  

 
Rule 25-6.065, F.A.C., allows customers to contract to lease an on-site renewable generation 
system with a third-party. The rule allows leases for solar equipment that include a maintenance 
agreement so long as the lease payments do not depend on electric generation.  

 
The Commission order applicable to Sunrun’s Petition is Order 17009, issued December 22, 
1986, in Docket No. 860725-EU, In re: Petition of Monsanto Company for a declaratory 
statement concerning the lease financing of a cogeneration facility. In Monsanto, the 
Commission declared that the Monsanto Company’s on-site lease financing of its cogeneration 
facility did not result in a retail sale of electricity, did not cause the lessor to be deemed a public 
utility, and did not subject either the company or its lessor to regulation by the Commission.  
 
Staff’s Analysis of Sunrun’s Petition for Declaratory Statement 
Sunrun’s Petition asks the Commission whether Sunrun’s proposed solar leasing program 
triggers the Commission’s jurisdiction under Section 366.02(1), F.S. In its Petition, Sunrun states 
that the declaratory statement procedure can assist Sunrun with planning its future conduct and 
will help avoid costly administrative litigation by selecting the proper course of action in 
advance. Because Sunrun seeks to offer and market the residential solar equipment lease 
program in Florida only if the Commission grants, in the affirmative, its request for a declaratory 
statement, Sunrun is a substantially affected person and has standing to bring its Petition.  

 
According to the declaratory statement rules, the Commission’s analysis of Sunrun’s Petition is 
limited to the facts presented in the Petition, and the Commission may answer the question 
without taking any position with regard to the validity of the facts.3 Because the Commission’s 
analysis in this case is limited solely to the jurisdiction question raised by Sunrun’s Petition, staff 
has analyzed the facts presented under Section 366.02(1), F.S, prior Commission orders, and 
Rule 25-6.065, F.A.C., to determine if Sunrun’s proposed program constitutes a sale of 
electricity.  
 
Staff reviewed the draft solar lease for the sole purpose of confirming that it reflected the facts 
stated in Sunrun’s Petition. Because the Commission’s analysis is limited solely to the 
jurisdiction question raised by the Petition, other provisions in the draft lease, such as those 

                                                 
3See Rule 28-105.003, F.A.C. 
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provisions that relate to Sunrun’s compliance with the Florida Consumer Protection Law, were 
not part of staff’s analysis.4  
 
Also, Gulf Power and FPUC provided marketing materials from Sunrun’s activities in other 
jurisdictions in their memorandum of law. In response, Sunrun provided Florida-specific 
marketing materials while noting its activities in other jurisdictions are irrelevant to its Petition in 
Florida. Because staff’s review of Sunrun’s draft solar lease was limited to confirming that the 
draft solar lease supported the facts presented in the Petition, staff did not consider Sunrun’s 
marketing materials for other states.  
 

Rule 25-6.065, F.A.C., Interconnection and Net Metering of Customer-
Owned Renewable Generation 

Sunrun filed a draft solar equipment lease to illustrate how its leasing model would operate in 
Florida. Sunrun’s draft solar lease shows that the lease customers must utilize their utility’s 
service and interconnection and net metering provisions. This is consistent with Rule 25-6.065, 
F.A.C.,  which provides, in pertinent part: 

 
The term ‘customer-owned renewable generation’ does not preclude the customer 
of record from contracting for the purchase, lease, operation, or maintenance of an 
on-site renewable generation system with a third-party under terms and conditions 
that do not include the retail purchase of electricity from the third party.  

 
In 2002, the Commission adopted Rule 25-6.065, F.A.C., “to promote the development of small 
customer-owned renewable generation, particularly solar and wind energy systems.”5 Rule 25-
6.065, F.A.C., allows customers to lease solar equipment from a third party. The rule allows for a 
maintenance agreement to be included in the lease so long as the lease payments do not depend 
on electric generation. According to Sunrun’s facts, the customer will be the end-user, and the 
lease payments do not depend on electric generation. Therefore, staff believes the lease program 
model as described in Sunrun’s Petition is consistent with Rule 25-6.065, F.A.C. 
 

Sunrun’s Petition is Consistent with the Monsanto Order 
The Commission has issued previous orders on petitions for declaratory statement that have 
addressed the concept of what constitutes a public utility in terms of leasing cogenerators or the 
use of energy created by cogenerators. These orders stand for the general proposition that where 
a customer pays a flat fee to an energy generation equipment supplier for personal use and that 
fee is not based on electric production, there is no jurisdictional sale of electricity.6  

                                                 
4In Deltona Corp. v. Mayo, 342 So. 2d 510 (Fla. 1977), the Florida Supreme Court held that consumer protection 
was outside the bounds of the Commission’s jurisdiction: “If Deltona engaged in an unfair business practice or 
committed fraud, however, it may be a concern of other state agencies or the basis for private law suits (on which we 
express no opinion), but it is not a matter of statutory concern to the Public Service Commission.” 
5In 2005, the Florida legislature echoed the Commission’s intent to promote customer-owned renewable generation 
when it enacted Section 366.91, F.S., to require public utilities to develop a standardized interconnection agreement 
and net metering programs for customer-owned renewable generation. 
6For example, in Order No. 18302, issued in October 16, 1987, in Docket No. 8700446-EU, In re: Petition by PW 
Ventures Inc., for a Declaratory Statement in Palm Beach County (PW Ventures), the facts presented in the petition 
constituted a retail sale of electricity to another independent private company. The Commission’s holding 
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Although the Monsanto declaratory statement considered cogenerators rather than a solar 
customer-owned system, the order reflects the facts which are most similar to the facts presented 
in Sunrun’s Petition because it involved leasing equipment for self-generation. In Monsanto, the 
company asked the Commission for a declaratory statement to recognize that the company’s use 
of lease-financing for equipment to increase the company’s own on-site generation would not 
render the company subject to the Commission’s jurisdiction. In its petition, the company stated 
that it would pay a fixed amount for the lease, an amount that was not tied to energy production. 
The lease would run for a minimum of five years, after which the company could elect to renew 
it, purchase the equipment, or pay for the removal of the equipment. The Commission answered 
the declaratory statement in the affirmative and held that Monsanto’s plan would not trigger the 
Commission’s jurisdiction because the company was “leasing equipment which produces 
electricity rather than buying electricity that the equipment generates.”7 The Commission stated: 
“(M)ost importantly, just as in the lease of an automobile, the lease payments would be fixed 
through the term of the lease.”8 
 
In Monsanto, the company was responsible for maintenance of the cogenerators. Amici curiae 
state in their memorandum of law that “[i]f the proposed leasing arrangement places repair, 
replacement and/or maintenance obligations on the lessor rather than the lessee, such an 
agreement would appear to be odds with the Commission’s holding in Monsanto.” Amici curiae 
do not state how the assignment of maintenance obligations would conflict with Monsanto or 
how that would result in a sale of electricity and appears to be irrelevant. In Monsanto, the 
Commission considered maintenance because of the operational nature of cogenerators. 
Cogenerators can be turned off and on and ramped up and down, and, as a result, maintenance 
activities and costs can vary. Therefore, the lessee in Monsanto assumed the responsibility of 
maintaining the leased equipment to avoid having the lease payments go up and down due to 
maintenance activity. The holding in Monsanto is based on the fixed nature of the lease 
payments rather than who has the obligation for maintenance. 
 
Like Monsanto, Sunrun’s lease payments are fixed and, therefore, independent of electric 
production. Sunrun’s proposed residential solar equipment lease program will allow individual 
customers to generate electricity for personal use. Unlike the fact in Monsanto that the lessee 
assumed responsibility for maintaining the leased equipment because maintenance activities 
could cause the lease payments to vary, Sunrun’s maintenance arrangement allows the company 
to maintain the solar panels without affecting the lease payments. Sunrun will monitor the output 
of the solar panels for the purpose of maintenance, and if faulty panels are detected and repaired 
or replaced, the customer’s monthly lease payment would remain fixed regardless of the output 
and maintenance activity. Therefore, the lease payments would not vary based on generation, and 
the lease arrangement would not be considered a sale of electricity.  
 

                                                                                                                                                             
established that private companies cannot engage in unregulated retail sales to avoid Commission jurisdiction. The 
Florida Supreme Court affirmed the Commission’s order and opined that while limiting the sale of electric service 
was in the public interest, there was no prohibition on self-generation. PW Ventures, Inc. v. Nichols, 533 So. 2d. 
281, 284 (1988). 
7 Monsanto at 6. 
8 Monsanto at 7. 
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After the Monsanto order, the Commission promulgated Rule 25-6.065, F.A.C., “to promote the 
development of small customer-owned renewable generation, particularly solar and wind energy 
systems.” Rule 25-6.065, F.A.C., allows customers to lease solar equipment from a third party 
and allows for a maintenance agreement so long as the lease payments do not depend on electric 
generation. Thus, the Sunrun Petition is consistent with both Monsanto and the Commission’s 
current Rule 25-6.065, F.A.C. 
 

Sunrun’s Draft Solar Equipment Lease is Consistent with Sunrun’s Petition 
Staff believes that Sunrun’s Petition contains the necessary facts to support its request for a 
declaratory statement. The Petition describes the proposed model in a manner sufficient for the 
Commission to answer the question of jurisdiction. 
 
Staff reviewed Sunrun’s draft solar lease for the limited purpose of further understanding the 
facts in the Sunrun Petition. Specifically, staff’s analysis was limited to the facts related solely to 
the Commission’s jurisdiction. Accordingly, staff reviewed the draft solar lease’s terms and 
obligations for the lessor and lessee with respect to lease payments and maintenance and 
warranties.  
 
Staff believes that Sunrun’s draft solar lease payment structure is consistent with the facts in its 
Petition. Because the draft solar lease provides that the lease payments are fixed payments, it 
does not constitute a retail sale of electricity.  
 
In addition, Sunrun’s draft solar lease is consistent with the maintenance and warranties structure 
outlined in its Petition. Sunrun’s draft solar lease offers customers a maintenance agreement that 
is independent of electric production. While Sunrun states it will give customers an estimate on 
the solar panels’ output for the purpose of sizing the system to fit the customers’ home, it makes 
no other representation, warranty or guarantee of any kind regarding the system’s output or 
performance.9 Because the lease payments are fixed regardless of the repairs and maintenance 
that may be required with the panels, Sunrun’s draft solar lease terms appear to be independent 
of electric generation.10  
 
Sunrun states that the proposed leasing program’s maintenance package allows Sunrun to 
monitor the system remotely to collect information on the panels to notify Sunrun of any defects 
with the panels, such as damage or malfunction of the panel due to moisture intrusion.11 Sunrun 
states that it will monitor and collect data from the panels in order for Sunrun to proactively 
address any problems that may arise due to system defects, which is necessary for Sunrun to 
meet the consumer protection requirements in the law and Sunrun’s contractual obligations with 
its customers. Sunrun states while it will be remotely measuring the energy produced by the solar 
system, Sunrun will not operate the system or manipulate the systems’ output. Rather, the 

                                                 
9 See Draft solar lease page 6, Section D “System Performance.” 
10 See Draft solar lease page 4, Section C titled “Our Warranties” Also, the draft solar lease includes terms related to 
estimated electric generation for the sole purpose of sizing the solar system for the size of the home. Draft Solar 
Lease pages 5-6, Section D “System Performance.” 
11 See Sunrun’s Notice of Filing pages 5-6, paragraph 11, and Draft solar lease page 5, paragraph 3, in the section 
titled “Contacting Sunrun to Fix Solar System” and page 7, paragraph 2, in the section titled “Solar System 
Production and Energy Consumption Monitoring Data.” 
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monitoring of the system is simply to collect information to ensure the equipment is operating 
properly and to provide Sunrun with information to enhance its service. Staff believes that the 
fact that Sunrun proposes to monitor and collect data while maintaining the solar system does not 
conflict with the facts outlined in Sunrun’s Petition. Moreover, staff believes that the fact that 
Sunrun is offering customers a maintenance plan as part of its fixed lease payment plan is 
consistent with Rule 25-6.065, F.A.C., which does not preclude the customer “from contracting 
for the purchase, lease, operation, or maintenance of an on-site renewable generation system.” 
(Emphasis added.)   
 
Staff believes that Sunrun’s Petition contains the necessary facts to support its request for a 
declaratory statement. Sunrun’s proposed solar leasing program will not allow for customer 
payments or charges based on electric production because the monthly lease payments are fixed. 
Staff believes Sunrun’s proposed solar leasing program as outlined in its Petition is consistent 
with Rule 25-6.065, F.A.C.  If Sunrun goes outside the clear bounds of its Petition, then the 
Commission’s declaratory statement would not apply to an alternate set of facts. It is well settled 
that declaratory statements are inherently limited to the facts upon which they are based.12 The 
declaratory statement will be controlling only as to the facts in Sunrun’s Petition and not as to 
other, different or additional facts.  

 
Conclusion  
For the reasons set forth above, staff recommends that the Commission grant Sunrun’s Petition 
for Declaratory Statement and declare: (1) Sunrun’s residential solar equipment lease as 
described in Sunrun’s Petition does not constitute a sale of electricity; (2) offering its solar 
equipment lease to customers in Florida as described in Sunrun’s Petition will not cause Sunrun 
to be deemed a public utility under Florida law; and (3) the residential solar equipment lease as 
described in Sunrun’s Petition will not subject Sunrun or Sunrun’s customer-lessees to regulation 
by the Commission. The Commission should also state that its declaration is limited to the facts 
described in Sunrun’s Petition and would not apply to different, alternative facts. 

                                                 
12Rule 28-105.003, F.A.C. (agency may rely on the statements of fact set out in the petition without taking any 
position with regard to the validity of the facts). See also Order No. 23729, issued November 7, 1990, in Docket No. 
900699-EQ, In re: Petition of Seminole Fertilizer Corporation for a declaratory statement concerning the financing 
of a cogeneration facility. (The Commission stated its conclusion was limited to the facts presented by the 
Petitioner.)  
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Issue 2:  Should this docket be closed? 

Recommendation:  Yes, if the Commission votes to either grant or deny the Petition for 
Declaratory Statement, the docket should be closed.  

Staff Analysis:  Whether the Commission grants or denies Sunrun’s Petition, a final order will 
be issued. Upon issuance of the final order, the docket should be closed. 
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Discussion of Issues 

Issue 1:  Should the Commission approve FPL's request to decrease its AFUDC rate from 6.16 
percent to 5.97 percent? 

Recommendation:  Yes. The appropriate AFUDC rate for FPL is 5.97 percent based on a 13-
month average capital structure for the period ended December 31, 2017. (Hightower) 

Staff Analysis:  FPL has requested a decrease in its AFUDC rate from 6.16 percent to 5.97 
percent. Rule 25-6.0141(2), Florida Administrative Code (F.A.C.), Allowance for Funds Used 
During Construction, provides the following guidance: 

 (2) The applicable AFUDC rate shall be determined as follows:  

(a) The most recent 13-month average embedded cost of capital, except as noted 
below, shall be derived using all sources of capital and adjusted using adjustments 
consistent with those used by Commission in the utility’s last rate case. 

(b) The cost rates for the components in the capital structure shall be the midpoint 
of the last allowed return on common equity, the most recent 13-month average 
cost of short term debt and customer deposits and a zero cost rate for deferred 
taxes and all investment tax credits. The cost of long term debt and preferred 
stock shall be based on end of period cost. The annual percentage rate shall be 
calculated to two decimal places.  

In support of its requested AFUDC rate of 5.97 percent, FPL provided its calculations and capital 
structure as Schedules A and B attached to its request. Staff reviewed the schedules and 
determined that the proposed rate was calculated in accordance with Rule 25-6.0141(2), F.A.C. 
The requested decrease in the AFUDC rate is due principally to a slight decrease in the cost rates 
of long term debt and a slightly lower ratio of common equity in the capital structure. The cost of 
equity is 10.55 percent, which was approved by the Commission in Order No. PSC-2016-0560-
AS-EI.2  

Based on its review, staff believes that the requested decrease in the AFUDC rate from 6.16 
percent to 5.97 percent is appropriate, consistent with Rule 25-6.0141, F.A.C., and recommends 
that it be approved.

                                                 
2Order No. PSC-2016-0560-AS-EI, issued December 15, 2016, in Docket No. 20160021-EI, In re: Petition for rate 
increase by Florida Power & Light Company.  
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Issue 2:  What is the appropriate monthly compounding rate to achieve the requested 5.97 
percent annual AFUDC rate?  

Recommendation:  The appropriate monthly compounding rate to maintain an annual rate of 
5.97 percent is 0.484385 percent.  (Hightower) 

Staff Analysis:  FPL requested a monthly compounding rate of 0.484385 percent to achieve an 
annual AFUDC rate of 5.97 percent. In support of the requested monthly compounding rate of 
0.484385 percent, FPL provided its calculation as Schedule C attached to its request. Rule 25-
6.0141(3), F.A.C., provides a formula for discounting the annual AFUDC rate to reflect monthly 
compounding. The rule also requires that the monthly compounding rate be calculated to six 
decimal places.  

Staff reviewed the Company’s calculations and determined that they comply with the 
requirements of Rule 25-6.0141(3), F.A.C. Therefore, staff recommends that a discounted 
monthly AFUDC rate of 0.484385 percent be approved.
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Issue 3:  Should the Commission approve FPL's requested effective date of January 1, 2018, for 
implementing the revised AFUDC rate? 

Recommendation:  Yes. The revised AFUDC rate should be effective as of January 1, 2018, 
for all purposes. (Hightower) 

Staff Analysis:  FPL’s proposed AFUDC rate was calculated using a 13-month average capital 
structure for the period ended December 31, 2017. Rule 25-6.0141(5), F.A.C., provides that:  

The new AFUDC rate shall be effective the month following the end of the 12-
month period used to establish that rate and may not be retroactively applied to a 
previous fiscal year unless authorized by the Commission.  

The Company’s requested effective date of January 1, 2018, complies with the requirement that 
the effective date does not precede the period used to calculate the rate, and therefore should be 
approved. 
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Issue 4:  Should this docket be closed? 

Recommendation:  If no person whose substantial interest are affected by the proposed 
agency action files a protest within 21 days of the issuance of the order, this docket should be 
closed upon the issuance of a consummating order. (Janjic) 

Staff Analysis:  If no person whose substantial interests are affected by the proposed agency 
action files a protest within 21 days of the issuance of the order, this docket should be closed 
upon the issuance of a consummating order.  
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CAI' ITAL CIRCLE OFFICE CENTER • 2540 SHUMARD OAK BOULEVARD 

TALLAIIASSEE, FLORIDA 32399-0850 

-M-E-M-0 -R-A-N-D-U-M-

Office of Commission Clerk (Stauffer) /, . ~ fer£ 
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DIVISIOn of Accountmg and Fmance (Vogel) //~ lf' )6 
Division ofEconomics (McNulty, Stratis) ;t}J ~;'~.y ­
Office of the General Counsel (Murphy, Dziechciarz) ~ (..~ 

RE: Docket No. 20 170274-EQ - Petition for approval to terminate qualifying facility 
power purchase agreement with Florida Power Development, LLC, by Duke 
Energy Florida, LLC. 

AGENDA: 04/20/ 18 - Regular Agenda - Proposed Agency Action- Interested Persons May 
Participate 

COMMISSIONERS ASSIGNED: All Commissioners 

PREHEARING OFFICER: Administrative 

CRITICAL DATES: Termination Agreement has a requirement that the 
transaction be closed by June 1, 20 18 

SPECIAL INSTRUCTIONS: None 

Case Background 

On December 29, 20 17, Duke Energy Florida, LLC (DEF or Company) filed a pet1t10n 
requesting approval of a termination agreement (Termination Agreement) between DEF and 
Florida Power Development, LLC (FPD) to terminate a power purchase agreement (PPA) that is 
no longer cost-effective to DEF customers. The FPD faci lity is an approximately 60 megawatt 
(MW) biomass-fired qua li fying facility, located in Brooksvi lle, Florida, which came online in 
May 2014. DEF has been purchasing energy and capacity from the FPD facility s ince May 2014 
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pursuant to the PPA approved by the Florida Public Service Commission (Commission) 1n 
2009. 1 The Office of Public Counsel intervened on January 3, 2018. 

The Commission has jurisdiction over this matter pursuant to Sections 366.051, 366.81, and 
366.91, Florida Statutes (F.S.). 

10rder No. PSC-09-0852-PAA-EQ, issued December 30, 2009, in Docket No. 090372-EQ, In re: Petition for 
approval of negotiated purchase power contract with FB Energy, LLC, December 30, 2009. Original PPA was 
between DEF and Florida Biomass Energy, LLC, but is now between DEF and Florida Power Development, LLC. 
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Discussion of Issues 

Issue 1 

Issue 1: Should DEF's petition for approval to terminate its power purchase agreement with 
Florida Power Development, LLC and requested regulatory treatment be approved? 

Recommendation: Yes. Staff has reviewed the Termination Agreement and recommends that 
terminating the existing PPA is estimated to save customers between $38 million and $59 million 
in net present value (NPV). Staff recommends the establishment of a regulatory asset to be 
amortized over the remaining contract term through May 2034. (Wooten, Stratis, Vogel) 

Staff Analysis: At the time of the PP A approval, the PPA was cost-effective and did not 
exceed DEF's then current avoided costs.2 Since that time, DEF's avoided costs have decreased, 
and now payments under the PPA exceed DEF's current avoided costs. As discussed later, the 
PP A is at a fixed contractual energy rate, therefore any changes in fuel prices are borne by 
customers. Staff evaluated the forecasting, costs assumptions, and effect on reliability of the 
proposed Termination Agreement in order to verify suitableness of the proposed Termination 
Agreement. As discussed below, there are projected benefits of the Termination Agreement that 
would produce savings for DEF's customers, with benefits accruing immediately. 

DEF's Proposal 
Under the proposed Termination Agreement, DEF would pay a total of $105 million to FPD in 
exchange for FPD's agreement to terminate its qualifying facility status, permanently shut down 
the FPD facility and terminate any interconnection agreements for the FPD facility by December 
31, 2018. DEF requests and requires as a term, the Commission's approval of the consummation 
of the Termination Agreement which would establish a regulatory asset for the FPD termination 
payment. The FPD termination payment would be recovered through the Fuel and Purchase 
Power Cost Recovery Clause (Fuel Clause) by amortizing the FPD regulatory asset at a rate of 
approximately $7 million per year through May 2034, the original expiration date of the PPA. 

The avoided PP A payment reflects the systems savings to customers by terminating the existing 
PPA and avoiding the energy and capacity payments. Unlike a traditional PPA, DEF's PPA with 
FPD was a combined contractual energy rate ($/MWh) for both energy and capacity. These are 
calculated by multiplying the energy provided by FPD in megawatt-hours (MWh) times the 
contractual energy rate ($/MWh). The energy and capacity payments would occur over the rest 
of the term of the existing PPA, for the period of May 2018 through May 2034. By terminating 
the PPA, customers would benefit through lower projected fuel prices. Terminating the PPA 
without acquiring the facility allows DEF to avoid additional risks associated with the cleanup 
and dismantlement of the FPD facility. 

DEF calculated its Cumulative Present Value Revenue Requirement (CPVRR), including its base 
case and sensitivities, for DEF's proposed contract using base, high, and low fuel price forecasts 
as well as, "Base Case C02" and "No C02" carbon emission price forecasts for the period of 
May 2018 through May 2034. DEF performed its base case analyses and sensitivities under two 
generation assumptions: (1) 421 gigawatt-hours (GWhs) (Upper Band) and (2) 378 GWhs 

20rder No. PSC-09-0852-PAA-EQ, issued December 30, 2009, in Docket No. 090372-EQ, In re: Petition for 
approval of negotiated purchase power contract with FB Energy, LLC, December 30, 2009. 

-3-
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(Lower Band). In this way, 12 base case and sensitivities to the base case were derived. Staff also 
reviewed the Company's fuel price and C02 emissions price forecasts. 

Fuel Price Forecast 
DEF's base case fuel price forecast used in the CPVRR analysis was prepared in the Fall of2016 
and was previously provided by DEF for purposes of the Commission's consideration of the 
2017 DEF Ten-Year Site Plan (TYSP), DEF's 2017 Standard Offer Contract (Docket No. 
20170072-EQ), and DEF's QF Coal Proxy Substitution (Docket No. 20170248-EI). DEF's 
natural gas fuel price forecasts include both its short term fuel forecast, based on NYMEX 
futures price contracts, and its long term forecast, based on a collaborative approach between the 
Company and its industry consultant, Energy Ventures Analysis. The same short term and long 
term approach is used by the Company to forecast coal and oil prices. 

DEF's fuel price forecast sensitivities are based on its recent past fuel forecasts which encompass 
differing assumptions about elements that affect the price of natural gas, and to a lesser extent 
coal. DEF relied upon its natural gas price forecast used to prepare its 2016 TYSP for its high 
fuel price forecast sensitivity. DEF relied upon its Spring 2017 fuel price forecast for its low fuel 
price case. The high and low fuel price forecasts vary from the base case forecast by 
approximately 20 percent. 

As discussed above, DEF's base case natural gas fuel price forecast, prepared in the Fall of2016, 
is higher than its most recent fuel price forecast prepared in the Spring of 2017. Therefore, staff 
believes DEF's use of its slightly older fuel price forecast (Fall 2016) as its base case forecast 
can be viewed as a conservative assumption for purposes of DEF's CPVRR analysis. Staff 
further notes that, while natural gas prices have been trending downward for several years, 
DEF's upward trending base case natural gas fuel price forecast appears to be contained within 
the range of similar vintage forecasts from industry recognized third parties. Staff has reviewed 
DEF's fuel price forecasts and believes they are reasonable. 

Emission Reductions and C02 Price Forecasts 
A portion of the expected net benefits of the Termination Agreement takes the form of savings 
attributable to reduced C02 emissions. DEF expects that the proposed retirement of the FPD 
facility will result in a reduction of 2.3 to 2.6 million tons of C02 emissions over the 16-year 
period.3 DEF's estimates of the cost savings from the Termination Agreement are based on 
reductions of C02 emissions that would have been required by the EPA's 2015 Clean Power 
Plan.4 DEF notes that the status of the EPA's Clean Power Plan and related litigation remain 'on 
hold,' with any change in regulation unlikely under the current administration. 5 

3Witness Borsch testimony, p. 5, response to Staff's I st Data Request, No. 3, Attachments 3-4. 
4DEF's response to Staff's 1st Data Request, No. 14. 
5DEF's response to Staff's I 51 Data Request, No. 17. 
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DEF's analysis of cost savings under various fuel price and carbon cost scenarios considered 
'base-case' (low-cost) scenarios, featuring cost-savings generated by reductions in carbon 
emissions from 2025 to the end of the term in 2034, as well as 'No C02' (zero-cost) scenarios 
which extend from 2018 through 2034.6 DEF considers 'No C02' scenarios, which would 
produce no C02 cost savings for DEF customers, to be conservative.7 

DEF's C02 price forecast for its base case scenario was prepared in 2016 for its 2017 TYSP.8 

The Company's base case analysis assumes an emission price equal to the per-ton cost of 
reduction, and DEF used that estimate of cost as a proxy for emission price.9 DEF forecasts 
nominal savings from avoided C02 reductions to go from $14.50 per ton in 2025 to $14.10 per 
ton in 2034. 

In its responses to staffs data request, DEF noted that no national C02 emissions market 
currently exists, and that DEF has never incurred direct costs related to C02 emissions.10 DEF 
does not foresee significant federal or state legislation on C02 emissions under the current 
administration. 11 Given the current uncertainty of potential legislative changes, staff believes 
DEF's approach to providing base and an alternative view of C02 pricing is reasonable. 

CosVBenefitAnalys~ 
The avoided PP A payment reflects the systems savings to customers by terminating the existing 
PPA and avoiding the energy and capacity payments .. These are calculated by multiplying the 
energy provided by FPD in megawatt-hours (MWh) times the contractual energy rate ($/MWh). 
The payments to FPD would occur over the rest of the term of the existing PP A (May 2018 
through May 2034 ). By terminating the PP A, customers would benefit through lower projected 
fuel prices. Terminating the PPA without acquiring the facility allows DEF to avoid additional 
risks associated with the cleanup and dismantlement of the FPD facility. As previously 
discussed, DEF evaluated two scenarios of a Lower Band of 378 GWh of annual output and 
Upper Band of 421 GWh of annual output. Each scenario assumes a base case fuel scenario and 
a carbon emission cost which begins in 2025. Additionally DEF performed low and high fuel 
sensitivities, along with a no carbon cost sensitivity for each, for a total of 12 CPVRR analyses. 
The results of the 12 sensitivities can be seen below in Table 1-1. 

6Witness Borsch testimony, p. 7, DEF's response to Staffs 1st Data Request, No.3, Attachments 3-4. 
7Witness Borsch testimony, p. 7, p. 9. 
8DEF's response to Staff's 151 Data Request, No 2, DEF's 2017 TYSP, pp. 2-33. 
9DEF's response to Staff's 151 Data Request, No. 14. 
10D EF' s response to Staffs 1 51 Data Request, Nos. 16 and 17. 
11 D EF' s response to Staffs 1 51 Data Request, No. 17. 
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Table 1-1 
CPVRR Net Cost I (Savings) of FPD Termination Agreement 

$ Millions {2018) 
Low Fuel Base Case Fuel High Fuel 

Upper Band Base Case (91) (59) (20) 
(421 GWh) No C02 (85) (47) (9) 

Lower Band Base Case .(67) (38) (31 
(378 GWh) No C02 (61) (28) 7 

When evaluating Table 1-1, 11 of the 12 sensitivities produce savings with the termination of the 
PPA, excluding the No C02/High Fuel sensitivity. The presence of C02 pricing made a minor 
difference in the amount of projected savings that would be expected with the Termination 
Agreement. This minor difference applied to both the Upper Band and Lower Band for all 
considered fuel sensitivities. To further evaluate the Termination Agreement, staff inquired about 
a GWh amount that would provide a breakeven amount for customers. In response to a staff data 
request, DEF determined that the breakeven GWh amount for both a fuel base case with C02 and 
without C02, the Annualized GWhs delivered would be approximately 300 GWhs. When 
comparing this amount to the historical performance of the FPD provided in the petition, this 
would be an unlikely amount as the GWh delivered has historically increased and according to 
DEF is likely to continue increasing. The continued increase in annualized GWh delivered by 
FPD was estimated to be as high as 540 GWh, which would cause customers to incur more costs 
if the PPA continued. Taking these facts into consideration, staff recommends that, on an 
economic basis, the Termination Agreement is beneficial for customers. 

Non-Economic Evaluation 
DEF does not currently have a need for the firm capacity and energy associated with the PP A 
generated from the FPD facility. The loss of the 54 MW of peak firm capacity provided by FPD 
will affect DEF's reliability reserve margin, but does not cause it to fall below DEF's planning 
metrics. The impact of the loss of the PP A is approximately 0. 7 percent of the Summer Reserve 
Margin in 2018. This would result in a 2018 Summer Reserve Margin of 22.7 percent, which 
would keep DEF above the 20 percent reserve margin approved by the Commission. 12 Upon 
further review of the DEF's 2017 TYSP, staff determined that this contract termination should 
not accelerate the need for any future units. Furthermore, of the 511 MW Firm Renewable and 
Cogeneration Contracts that DEF has the FPD only comprises 11.7 percent of the total amount of 
renewable generation. 13 

12DEF's 2017 Ten-Year Site Plan, pp. 3-6. 
13DEF's 2017 Ten-Year Site Plan, pp. 3-5. 
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Recovery of Regulatory Asset 
Consistent with the Stipulation and Settlement Agreement issued in August 2012, 14 DEF utilized 
the May 2017 Earnings Surveillance Report (ESR) capital structure and cost rates, as filed in 
DEF's Actual/Estimated filing in Docket No. 20170001-EI on July 27, 2017. The May 2017 
ESR reported an overall rate of return of 6. 71 percent. 

As mentioned previously, the existing PP A was approved by the Commission and the recovery 
of the asset occurred through the Fuel Clause. DEF proposes to recover the regulatory asset to be 
established for the termination payment through the Fuel Clause as well, over the remaining PP A 
period which ends in May 2034. DEF requested a recovery of approximately $7 million per year. 
DEF also proposes to amortize the regulatory asset over the remaining PPA period and to earn a 
return, at D EF' s Retail Weighted Average Cost of Capital on the unrecovered FPD regulatory 
asset balance through the Fuel Clause. Staff recommends that the establishment of this regulatory 
asset, the recovery of this regulatory asset through the Fuel Clause, and the return terms are 
appropriate. 

Conclusion 
Staff has reviewed the Termination Agreement and recommends that terminating the existing 
PPA is estimated to save customers between $38 million and $59 million in NPV. Staff 
recommends the establishment of a regulatory asset to be amortized over the remaining contract 
term through May 2034. 

140rder No. PSC-12-0425-PAA-EU, issued August 16, 2012, in Docket Nos. 120001-EI, In re: Fuel and purchased 
power cost recovery clause with generating performance incentive factor; 120002-EG, In re: Energy conservation 
cost recovery clause; and, 120007-EI, In re: Environmental cost recovery clause. 
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Issue 2 

Recommendation: Yes. This docket should be closed upon issuance of a Consummating 
Order unless a person whose substantial interests are affected by the Commission's decision files 
a protest within 21 days of the issuance of the proposed agency action. (Murphy, Dziechciarz) 

Staff Analysis: This docket should be closed upon issuance of a Consummating Order unless 
a person whose substantial interests are affected by the Commission's decision files a protest 
within 21 days of the issuance of the proposed agency action. 
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DATE: April 6, 2018 

TO: Office of Commission Clerk (Stauffer) 

FROM: Division of Engineering (Lewis, King) 
Division of Accounting and Finance (Mouring, Smith II) 
Office of the General Counsel (Murphy) 

RE: Docket No. 20150010-WS – Application for staff-assisted rate case in Brevard 
County by Aquarina Utilities, Inc. 

AGENDA: 04/20/18 – Regular Agenda – Interested Persons May Participate 

COMMISSIONERS ASSIGNED: All Commissioners 

PREHEARING OFFICER: Brown 

CRITICAL DATES: None 

SPECIAL INSTRUCTIONS: None 

 

 Case Background 

Aquarina Utilities, Inc., (Aquarina or Utility) is a Class B utility providing service to 
approximately 296 water and 311 wastewater customers in Brevard County. Aquarina also 
provides non-potable water for irrigation to approximately 107 customers.  

The Utility filed its application for a staff-assisted rate case on January 2, 2015. By Order No. 
PSC-16-0583-PAA-WS issued December 29, 2016, in this docket, the Florida Public Service 
Commission (Commission) approved a Phase I revenue requirement and rates. The Order further 
stated that implementation of Phase II rates is conditioned upon Aquarina completing certain pro 
forma plant items within 12 months of the issuance of a consummating order in this docket. 
Consummating Order No. PSC-17-0031-CO-WS was issued on January 23, 2017. Therefore, the 
pro forma plant items were to be completed before January 23, 2018. 
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The pro forma plant items consisted of the replacement of the water treatment plant’s reverse 
osmosis skid; the wastewater treatment plant’s catwalks, blowers, and sand filters; and 
developing a geographical information system mapping of the distribution and collection 
systems. Order No. PSC-16-0583-PAA-WS provided that if Aquarina encounters any unforeseen 
events that will impede the completion of the pro forma plant items, it shall immediately notify 
the Commission in writing. 

On November 9, 2017, the Utility notified staff that it would not be able to meet the deadline for 
completing the Phase II pro forma plant items. The Utility requested that it be granted an 
extension until March 1, 2018, to complete the Phase II pro forma plant items. By Order No. 
PSC-2017-0485-FOF-WS1, the Commission granted the Utility’s request. 

On February 5, 2018, the Utility informed staff that it could not meet the March 1, 2018, 
extended due date and requested that it be granted an extension until November 30, 2018, to 
complete the Phase II pro forma plant items. The Commission has jurisdiction pursuant to 
Sections 367.081, 367.0814, and 367.121, Florida Statutes. 

 

                                                 
1This Order was amended to correct a scrivener’s error by adding the names of the Commissioners who participated 
in the decision. The Order was reaffirmed in all other respects. 
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Discussion of Issues 

Issue 1:  Should the Commission approve Aquarina’s request for extension of time to complete 
its required Phase II pro forma plant items pursuant to Order Nos. PSC-16-0583-PAA-WS and 
PSC-2017-0485-FOF-WS? 

Recommendation:  Yes. The Commission should approve Aquarina’s request for an 
extension of time to complete its required Phase II pro forma plant items before November 30, 
2018. (Lewis) 

Staff Analysis:  As discussed in the case background, Aquarina was given until March 1, 
2018, to complete Phase II pro forma plant items. On February 5, 2018, Aquarina informed staff 
it would not be able to complete the replacement of the water treatment plant’s reverse osmosis 
skid by March 1, 2018, because: (1) its assigned sales representative resigned, (2) there were 
discrepancies in the sales contract which necessitated a full review, and (3) the terms of the 
financing changed. Based on the above, the Utility requested that the due date be extended to 
November 30, 2018. The Utility is required to submit a copy of the final invoices and cancelled 
checks for the Phase II pro forma plant items. Staff recommends the Utility be granted the 
requested extension as the actions resulting in the delay were outside of its control. Once the 
projects are completed, and documentation is provided, staff will verify that the pro forma 
improvements have been made.  
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Issue 2:  Should this docket be closed? 

Recommendation:  No. The docket should remain open for a decision by the Commission on 
the appropriate Phase II revenue requirement and rates. (Murphy)  

Staff Analysis:  No. The docket should remain open for a decision by the Commission on the 
appropriate Phase II revenue requirement and rates. 
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Case Background

Pluris Wedgefield, Inc. (Pluris or Utility) is a Class B utility providing service to approximately
1,615 water and wastewater customers in Orange County. Pluris also provides service to
approximately 33 irrigation customers. Water and wastewater rates were last established for this
Utility in2013.'

On July 28, 2017, Pluris filed a request for a limited proceeding increase in water and wastewater
rates. In its application, Pluris requested recovery of costs associated with four projects. The

'Order No. PSC-13-0187-PAA-WS, issued May 2, 2013, in Docket No. 20120152-WS, In re: Application for
increase in water and wastewater rates in Orange County by Pluris Wedgefield, Inc.
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| 20.5 42(8), Florida Statutes)
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Case Background

Pursuant to Rule 25-17.015(1), Florida Administrative Code (F.A.C.), the Florida Public Service

Commission (Commission) sets an annual evidentiary hearing in its continuing Energy

Conservation Cost Recovery (ECCR) docket pursuant to Sections 366.80-366.83, Florida

Statutes (F.S.), to allow public utilities to seek recovery of costs for energy conservation

programs. The 2018 evidentiary hearing is set for November 6-8, 2018.

On March 9,2018, Florida Power & Light Company (FPL), Duke Energy Florida, LLC, (DEF),

Tampa Electric Company (TECO), and Gulf Power Company (Gulfl tiled a Joint Petition for

Waiver of Rule 25-17.015(lXb). F.A.C., (Joint Petition). On March 12,2018, Florida Public

Utilities Company (FPUC) tiled a Notice of Joinder of the Joint Petition.
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Pursuant to Section 120.542(6), F.S., notice of the Joint Petition was published in the Florida 
Administrative Register on March 14, 2018. No comments were received, and the time for filing 
comments expired on March 28, 2018.  The Commission granted FPL, DEF, TECO, Gulf, and 
FPUC’s prior request for a two-year waiver of Rule 25-17.015(1)(b), F.A.C., in the 2016 ECCR 
docket.1 

This recommendation addresses the Joint Petition.  The Commission has jurisdiction in this 
matter pursuant to Sections 120.542, 366.04, 366.05, and 366.06, F.S. 

 

 

                                                 
1 Order No. PSC-16-0493-PAA-EG, issued October 27, 2016, in Docket No. 20160002-EG, In re: Energy 
conservation cost recovery clause. 
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Discussion of Issues 

Issue 1:  Should the Commission grant Florida Power & Light Company, Duke Energy Florida, 
LLC, Tampa Electric Company, Gulf Power Company, and Florida Public Utilities Company’s 
Joint Petition for waiver of Rule 25-17.015(1)(b), Florida Administrative Code? 

Recommendation:  Yes. Staff recommends that the Commission grant the Joint Petition for 
waiver of Rule 25-17.015(1)(b), F.A.C., requested by Florida Power & Light Company, Duke 
Energy Florida, LLC, Tampa Electric Company, Gulf Power Company, and Florida Public 
Utilities Company to allow the IOUs to provide annual estimated/actual true-up filings showing 
six months of actual data and six months of projected data for a period of two years to cover the 
August 2018 filings and the August 2019 filings.  (DuVal, Coston) 

Staff Analysis:   

Petition 
As stated, FPL, DEF, TECO, Gulf, and FPUC, all of the investor-owned electric utilities (IOUs) 
in Florida, requested a rule waiver of the requirements of Rule 25-17.015(1)(b), F.A.C. The rule 
requires the IOUs to make actual and estimated filings based upon eight months of actual and 
four months of projected common costs, individual program costs, and any collected revenues, 
beginning on January 1, 2018 and ending on December 31, 2018. The IOUs stated that the due 
date for the estimated/actual true-up filing of August 10, 2018, does not allow the companies to 
prepare their estimated/actual filings based on eight months of actual and four months of 
projected data because the filings are due before the expiration of the required eight month 
period.  The IOUs indicated that they can prepare their filings on the basis of six months of 
actual and six months of projected data.  The IOUs requested a waiver of Rule 25-17.015(1)(b), 
F.A.C., and permission to submit their filings based on six months of actual data and six months 
of projected data. 

The IOUs asserted that filings based on six months of actual and six months of projected data are 
a reasonable means of achieving the purpose of the statutes implemented by Rule 25-
17.015(1)(b), F.A.C. The IOUs contended that the impossibility of submitting their filings based 
on eight months of actual data and four months of projected data by the due date established in 
the Order Establishing Procedure, Order No. PSC-2018-0094-PCO-EG, issued February 20, 
2018, creates a substantial hardship for each of them.  The IOUs further requested that the waiver 
be granted for a period of two years to cover the August 2018 filings and the August 2019 
filings. 

Facts 
Rule 25-17.015, F.A.C., requires the Commission to conduct annual ECCR proceedings in 
November of each year.  Rule 25-17.015(1)(b), F.A.C., requires that the utilities submit actual 
and estimated filings, based upon eight months of actual data and four months of projected data, 
to be used in the annual ECCR proceedings. 

The Rule requires that actual costs and revenues should be calculated beginning January 1st of 
the year of the annual ECCR proceeding in which the IOU is seeking cost recovery.  As such, the 
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typical actual true-up filing should cover the period of January 1st – August 31st, and the 
estimated true-up filing should cover the period of September 1st – December 31st. 

Requirements of Section 120.542, F.S. 
Section 120.542(2), F.S., authorizes the Commission to grant variances or waivers from agency 
rules when the person subject to the rule demonstrates that the purpose of the underlying statute 
will be or has been achieved by other means and application of the rule would cause the person 
substantial hardship. As defined by Section 120.542(2), F.S., “substantial hardship” means a 
demonstrated economic, technological, legal, or other type of hardship. 

Purpose of the Underlying Statutes 
Sections 366.80-366.83 and 403.519, F.S., are known collectively as the Florida Energy 
Efficiency and Conservation Act (FEECA).  The purpose of FEECA is to utilize the most 
efficient and cost-effective demand-side renewable energy systems and conservation systems.  
Furthermore, FEECA requires the Commission to determine whether utilities’ energy 
conservation programs shall be approved for cost recovery. 

In the Joint Petition, the IOUs asked for a waiver of the rule’s requirement for submission of 
eight months of actual and four months of projected data.  Instead, the IOUs offered to provide 
actual and estimated true-up filings that consist of six months of actual data, covering the period 
of January 1, 2018 – June 30, 2018, and six months of projected data, covering the period of July 
1, 2018 – December 31, 2018, as well as the corresponding periods for the following year’s 
ECCR docket.  Therefore, the IOUs’ ECCR filings will continue to provide actual and estimated 
true-up information. The IOUs assert that filings based on six months of actual data and six 
months of projected data are a reasonable means of achieving the purpose of Sections 366.80-
366.83, F.S. 

Staff believes that six months of actual data and six months of projected data will allow the 
Commission to determine the IOUs’ appropriate recovery of costs for energy conservation 
programs during the annual ECCR proceeding in compliance with the purpose of FEECA.  
Furthermore, pursuant to Rule 25-17.015(1)(a), F.A.C., the actual common costs, individual 
program costs, and revenues for the period of January 1st – December 31st, will be submitted in 
the IOUs’ annual true-up filing in the next year’s ECCR proceeding; this information provides 
the Commission with the ability to true-up the six months of actual and six months of projected 
data.  Therefore, staff recommends that the IOUs have demonstrated that the purpose of the 
underlying statutes will be achieved by other means by the individual IOUs. 

Substantial Hardship 
As stated, pursuant to Section 120.542(2), F.S., the petition must demonstrate that application of 
the rule would create a substantial hardship. Further, Section 120.542(2), F.S., defines substantial 
hardship as demonstrated economic, technological, legal, or other type of hardship to the person 
requesting the waiver.  

In the Joint Petition, the IOUs assert that application of the rule would create a substantial 
hardship to them due to the impossibility of submitting their filings on the basis of eight months 
of actual data and four months of projected data as required by the rule and by the due date set by 
the Order Establishing Procedure. 
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Staff believes that the application of Rule 25-17.015(1)(b), F.A.C., in the instant docket would 
create a substantial hardship for the IOUs based on the unavailability of the financial information 
for the typical coverage periods for actual data to be gathered between January 1st – August 31st 
and estimated data for September 1st – December 31st, by August 10, 2018. Therefore, staff 
recommends that the IOUs have demonstrated that application of the rule would create a 
substantial hardship under the current timeline as set forth in the current hearing schedule. 

Conclusion 
Section 120.542, F.S., requires companies to demonstrate that the purpose of the underlying 
statute will be or has been achieved by other means by the companies and that application of the 
rule would create a substantial hardship. Staff recommends that the Commission find that the 
IOUs have demonstrated that the purpose of the underlying statutes will be achieved by filing six 
months of actual data and six months of projected data.  Staff further recommends that the IOUs 
have demonstrated that application of Rule 25-17.015(1)(b), F.A.C., will create a substantial 
hardship to the IOUs.  Therefore, staff recommends that the Commission grant the IOUs’ Joint 
Petition for waiver of Rule 25-17.015(1)(b), F.A.C., to allow the IOUs to provide annual 
estimated/actual true-up filings showing six months of actual data and six months of projected 
data for a period of two years to cover the August 2018 filings and the August 2019 filings. 

Staff has initiated rulemaking to amend Rule 25-17.015(1)(b), F.A.C.  On March 20, 2018, a 
Notice of Development of Rulemaking to amend Rule 25-17.015, F.A.C., was published in the 
Florida Administrative Register.  The stated purpose and effect of the rule development is to 
streamline the utilities’ filing requirements in the rule. 
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Issue 2:  Should this docket be closed? 

Recommendation:  No. If no person whose substantial interests are affected by the proposed 
agency action files a protest within 21 days of the issuance of the order, this docket should not be 
closed upon the issuance of a consummating order. The Energy Conservation Cost Recovery 
docket is ongoing and this docket should remain open for further Commission action. (DuVal) 

Staff Analysis:  If no person whose substantial interests are affected by the proposed agency 
action files a protest within 21 days of the issuance of the order, this docket should not be closed 
upon the issuance of a consummating order. The Energy Conservation Cost Recovery docket is 
ongoing and this docket should remain open for further Commission action. 
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Case Background 

On January 12, 2018, Peninsula Pipeline Company, Inc. (Peninsula) filed a petition seeking 
approval of a firm transportation service agreement (Agreement) between Peninsula and the 
Florida Division of Chesapeake Corporation d/b/a Central Florida Gas (CFG), collectively the 
parties, for the construction of a gas pipeline and two custody transfer stations in Escambia 
County, Florida. Peninsula operates as a natural gas transmission company as defined by Section 
368.103(4), Florida Statues (F.S.).1 CFG is a local distribution company (LDC) subject to the 
regulatory jurisdiction of the Commission pursuant to Chapter 366, F.S. 

1 Order No. PSC-06-0023-DS-GP, issued January 9, 2006, in Docket No. 050584-GP, In re: Petition for declaratory 
statement by Peninsula Pipeline Company, Inc. concerning recognition as a natural gas transmission company 
under Section 368.101, F.S. , et seq. 
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By Order No. PSC-07-1012-TRF-GP2
, Peninsula received approval of an intrastate gas pipeline 

tariff that allows it to construct and operate intrastate pipeline facilities and to actively pursue 
agreements with natural gas customers. Peninsula provides transportation service only and does 
not engage in the sale of natural gas. Pursuant to Order No. PSC-07-1012-TRF-GP, Peninsula is 
allowed to enter into certain gas transmission agreements without prior Commission approval. 
However, Peninsula is requesting Commission approval of this Agreement as it does not fit any 
of the criteria enumerated in the tariff for which Commission approval would not be required.3 

Both Peninsula and CFG are subsidiaries of Chesapeake Utility Corporation (Chesapeake), and 
agreements between affiliated companies must be approved by the Commission pursuant to 
Section 368.105, F.S., and Order No. PSC-07-1012-TRF-GP. 

Pursuant to the proposed Agreement (Attachment B to the recommendation), Peninsula will 
construct and operate a natural gas pipeline and two custody transfer stations in Escambia 
County. During its evaluation of the petition, staff issued two data requests to both Peninsula and 
CFG for which responses were received on February 26,2018 and March 5, 2018. On March 29, 
2018, Chesapeake filed revised Tariff sheet Nos. 3 and 5 to reflect the addition of Escambia 
County to the description of territory served. The Commission has jurisdiction over this matter 
pursuant to Sections 366.05(1), 366.06, and 368.105. F.S. 

2 Order No. PSC-07-1012-TRF-GP, issued December 2 1, 2007, in Docket No. 070570-GP, In re: Pelition for 
approval ofnarural gas transmission pipeline lariffby Peninsula Pipeline Company, Inc. 
3 Peninsula Pipeline Company, Inc., Intrastate Pipeline Tariff, Original Vol. I, Sheet No. 12, Section 4. 

- 2 -



Docket No. 20180015-GU 
Date: April 6, 2018 

Discussion of Issues 

Issue I 

Issue 1: Should the Commission approve the proposed Agreement between Peninsula and 

CFG dated January 8, 20 18? 

Recommendation: Yes. The Commission should approve the proposed Agreement between 

Peninsula and CFG dated January 8, 2018. In addition, CFG filed revised Tari1I Sheet Nos. 3 and 

5 for administrative approval by staff to reflect the addition of Escambia County to the 

description of territory served. Commission staff should be given authority to administratively 

approve them consistent with the Commission ' s decision. (Doherty) 

Staff Analysis: This petition is a jointly developed plan by the parties fo r the expansion of 

natural gas service in Escambia County. The parties stated in the petition that Escambia County 

has limited economic development and that the expansion of natural gas service will add growth 

and expansion in the Pensacola area market. 

Pursuant to the proposed Agreement, Peninsula will construct an interconnection between 

Peninsula and Florida Gas Transmission' s (FGT) interstate pipeline at the northernmost edge of 

Escambia County. From that interconnection, Peninsula will construct a 33-mile, 12 inch steel 

pipeline southward to Old Chemstrand Road. From there, Peninsula will extend a 10 inch 

pipeline east for five miles. The Peninsula pipeline will terminate at two custody transfer stations 

to interconnect with CFG"s distribution system. Construction of the Peninsula pipeline and 

CFG' s distribution system is expected to be complete by the third quarter of20 18. A map of the 

FGT interconnection, the Peninsula pipeline, and the two customer transfer stations is shown in 

Attachment A to the recommendation. Once the Peninsula pipeline is in operation, Peninsula will 

provide transportation service to CFG. 

No LDC currently provides natural gas service in Escambia County. Pensacola Energy, a 

municipal natural gas utility, provides natural gas service to the City of Pensacola and in certain 

other discrete areas in Escambia County. Pensacola Energy currently transports natural gas to 

serve its customers over the Gulf South interstate pipeline. CFG stated in the petition that its 

newly constructed distribution system will provide transportation service to an industrial 

customer and Pensacola Energy. CFG further explained that the expansion plans in Escambia 

County will provide CFG the opportunity to serve additional customers. Interconnecting with the 

Peninsula pipeline via CFG will provide Pensacola Energy with an additional supply source. 

CFG is proposing to recover the payments to Peninsula under the proposed Agreement from its 

customers tlu-ough its Purchased Gas Adjustment (PGA) and Swing Service Rider4 mechanisms 

consistent with other gas transmission pipeline costs incurred by CFG. CFG provided 

information showing that the impact on the PGA will be minor ($0.04693 per therm for 20 19). 

While CFG will incur costs associated with this service expansion, any new load will help spread 

the costs over a larger customer base. 

4 Order No. PSC-2017-0467-CO-GU, issued December 12, 201 7, in Docket No. 170191-GU, In re: Joint petition 

for approval of revised swing service rider rates for the period JanuOJy through December 2018, by Florida Public 

Utilities Company, Florida Public Utilities Company-Indiantown Division, Florida Public Utilities Company-Fort 

Meade and Florida Division a/Chesapeake Utilities Corporation. 
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Issue 1 

The parties assert that the negotiated monthly reservation charge contained in the Agreement is 
consistent with a market rate since they are within the ranges of rates set forth in similar 
agreements as required by Secti.on 368.1 05(3)(b ), F.S. CFG did not obtain a Request for 
Proposals (RFP) from other entities to construct the pipeline. Peninsula, however, engaged in a 
conversation with FGT about building the pipeline. FGT declined to bid the construction of the 
project because owning and operating laterals such as the one proposed in this petition are not a 
focus oftheir expansion activities. 

The proposed Agreement between CFG and Peninsula will be in effect for an initial period of 30 
years and will be extended for additional I 0-year increments, unless either party gives written 
notice of termination. The benefit of Peninsula, as opposed to CFG, constructing the new 
pipeline, is primarily that Peninsula' s construction and ownership of the pipeline will avoid CFG 
undertaking the costs and risks for this project, which in tum protects CFG ratepayers. 

Conclusion 
CFG currently does not provide natural gas service in Escarnbia County. Therefore, CFG filed on 
March 29, 2018, revised Tariff Sheet Nos. 3 and 5 for administrative approval by staff to reflect 
the addition of Escambia County to the description of territory served section of its tariff. 
Commission staff should be given authority to administratively approve them consistent with the 
Commission ' s decision. 

Based on the petition and responses to staff's data requests, staff believes the proposed 
Agreement is cost effective, reasonable, meets the requirements of Section 368.105, F.S., and 
benefits CFG customers. Staff therefore recommends approval of the proposed Agreement 
between Peninsula and CFG dated January 8, 2018. 

- 4-
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Issue 2: Should this docket be closed? 

Issue 2 

Recommendation: Yes. If no protest is filed by a person whose substantial interests are 
affected within 21 days of the issuance of the Order, this docket should be closed upon the 
issuance of a Consummating Order. (Brownless) 

Staff Analysis: If no protest is filled by a person whose substantial interests are affected 
within 21 days of the issuance of the Order, this docket should be closed upon the issuance of a 
Consummating Order. 
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the m-..Cr\'JC<.' J:ltc ol th~ l'ipcim,· to 'htppc .mJ shall th<.'IC:tticr lie asse:.scJ m 
a.:cordancc 11 ith the tams :m.l condition~ ~ct limh h..:r.-m. 
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J.~ I he parties agrn: !Cl C.:Xl'CUIC :llld tile \\ ith th..: ( 'nmmis.;inn :1 pet Ilion rnr 
.tpprm ttl oJ' this ,\!?fl'Cilltllt \\ llhin thl l ty (10) d:l) > Of t:;o.:CCUlioll b) blllh p;ti'IIO:'o. 

3.3 I(. during the term n!' thi, ,\)!1\ :t·mcnt. the 1:cd..:r.tl Gm ernlm'nl. or any 
Stat.:. municipal it) or subtlivision uf' ~uch (iovcrnmcnt. :-houlu incrca"c Ill' dcclc;tS(.; illl) 
present til\ or k\·y any aJditionul u1 dimin.llc :my existing wx impacting nmounb hilkd 
ami patd I(Jr scr'-'lt:t· prol'td..:d b~ t omp;tn}' uncia ll1tl> J\grccmt'lll. such changt: ta!..c ctiC·ct 
1\>r purpo~<:s Clt' billing <tml payment under this :\gt\:cml'nt ctkctivc as Ill' th..: d lcctivc 
date of such llh>Ciilication to ta:o. l'r lev~. 

Alfi'I CI.E 1\' 
T El{,\ I A D TI': R:\ti ~ATIO:'I 

·I I Subjc.:l'l It> all other wu\'isi<>ns. wnditions. ami limitations hl·rcof. this 
1\grccmcnt shall be ciTc<·t i\'l' llp<lll its J:u.: nf C\l'l'Ution ("I :Xt'Clllion D;llc") b) both 
pJnle~ :II)(! shall continue in full fore.: and dr.:,·t tor an init1JI pcriod ol thirt) (lO) yc;trs 
li·om the in-service dat<! (" Initial ' lcnn"), Th..:rcalkr. the \grecmcnl shall be cxt.:ndcd 
rm .tdditional 10-yc~l' inl'l't'lllellb ("Rclle\\.:d I cnn"). uol..:~-.. cith..:r ,\,til) gi\c' \Hillen 
not1cc or t<.:nnimltion to tlli.' otlwr pany. not k·~s tbn. one hundred eighty (I SO) da~~ prior 
to the 1!:-\piration o( th~ lnithd l'(;riud ur m:~ l ~cne\\t:d Tcrm (joint!~ "Curr..:nt l ..:nn"). 
I his /\grccmcnt m:t~ oul~ hi! tcrmin.llnl earlier in accordanc.: "ith tht.· prtn b1011~ ni' this 
/\g•ccm.:nt and the parties' rt'~JW<:t ii'C 1 ighb umkr applicable law 

.J 1 \/o lt:ss th;lll 60-days bcli>re' c..;pinttil\Jl or th·· Current l'.:nn. Clthc.:r pa rt~ 

may rcquc~t tlw oppo1tunit} tl• n.:goti:nc it lll<Hli licmion ot tht.· rate:. tH' tt.•rm~ 01 thi~ 
,\ gn:cment to b<' t.•ftccth..: "llh thr.: sub~e·qucnt Ren..:wal I r.:nu. 1\t.'i thr.:r l':my ts 
llbligtllcd ttl. hut 111<1) . :t:;rt·c to an) mutu.tlly-w:cc:pinblc.: llhldilicnll<ln l<l the• ,\grccmcnt 
,;,r lh•· Sllh'<t:<JIIt'nt R<'llL'\\ ,t l 'I t'l'lll In lh·· o'\ o·nt tlw pMIH'S rt.•:u:h .t~'I'L'Cillt'nt ti•r a 
tmJdi li..:atilln to the: :\grc<:m.:nt li1r th<: suh~cqucnt Rctll.'"al T~.·rm . Mtc:h .lgrt.·l·d upvn 
nh•dilk;uion (",\grt.!t.'mcnt :-.Jodilit.:ation") ,hall bt: , ... t limh in \\l'iting priur to til.: 
<::>\j)trauon ot thc th.:n-currcntt..: tm . 

.1.3 ,\ny portion of this t\gr~.·,·nwnt rwc<:ss~ry w rt:sc>l\c mont lll) bulancing 
and opcr:n innal controls under thi~ t\gr..:cm.:m. pursuam to th~· Rttks and Rt.:gul.:tions of 
Company's t.trin: shull ,urvivc thl.' oth.;r p;uts of thts t\ gr..:c:mt.·nt until ~u.:h time as ~u~h 
IIH>nthl) hal:m.:ing and .1p..:rational ~.:nntmls lt:l\c hccu rcsc,h ·ctl. 

-I . ..J In the• l'\<.:111 Shipp~r ti1il' t<• p:t) t'o1 the sO.:I\ ICC Jli"<!VIdcJ und..:r this 
\grccmc:nt or tHht:J'\\ isc t'aih to m..:-:1 Comp;tny's standards lor c:rcdn \\Orlhlllcss. 
uth~o:n\i~c \ iol:uc~ th<: l{uk:~ .111d Rcgulmi,uJs ,Jt' Compllll) 's 1.1ril'f. ur dcr:wlt~ 1111 lhi" 
t\grct•mc.:nt. l't>mpan~ sh:lll h;~\..: till· right t,l tenmnatc thb Agre..:ml'nt pur~u.un to the 
C1111ditions s<:t forth in S,·ctionD ,,(tlw l{uil:' ;~nd Rcgulatit111~ ,,,·compan~ ·~ tad((. 
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.\In ICI.I· ' 
C0\11',\'\\ ·~ 1',\IHFI· 1'1~0\ 1~10\.:o-

5.1 l ompt~n~ · ~ t.mll' ;1pprm d h~ th..: Cnmm1s-11111. 1111:lud111g an~ 
.unl.'ndm..:llls th.:reto .1ppr<JH'd h} tlw ( 'omml~\l••n dunng th.: tc.:nn 111 thi~ t\gro.:o.:mcnt. b 
hc.:1.:hy im:Cirpormcd in to this ,\gr<'c111<'111 and mad.: D pun hc.:rc.:ol 101 ,til purpos..:s. In the 
c\.:nl ul an~ c.:onlllct bct \\ l'~n t.ompan~ ' tanll .md till.' ~P<'clllc pro11sions nf this 
i\grc.:cmcnt. the Iauer ~hall pn;vnil. in the ah~cnc.:t• ol a ( tlllllllis~aon Urdct w the cuntrnl"). 

:\IU'I( ' I.I•: \ ' I 
REG UL.\TOin AliTIIOI{I/'.ATIO ·~ ANU ,\1 ' 1'1{()\',\I .S 

6 I Compan;r·~ obligat111n t•' ptw. idl.' ''~'' k..: is -:<11li.htll•nc,l upnn re..:dpt :111d 
:tcc.:pt:m..:t• 111' :111~ m:<'cSsary regulator~ :tt.tlu•nrllior1 II' pr1'' itk lmn I ransportatinn 
'wn 11.'1.' fur ShlpJX.'r in accordam:c "ath th,· Ruk' ,md R.:l!ui<IIIIHh ul ( \>mp.lll) \ tariff. 

,\I~ IICI.I . \II 
l> F: LI\"J: R\ I'Ol i\T{S) :\" I> 1'01" J'(~l 0 1 1>1:1.1\ l·. ln 

7 1 111-' Jkli\C.:r~ l'llllll(~lli>l' ,111\oib ddi\\;r,:d IN thl.' .ICCillllllllf "\lupptT Inti) 
(\nnpa:l~ \ pipd!n.: S)Slcm under thi' ,\;:acem~nt. sh.al '' ·'' '.:t h>rth 1111 J·,hibit t\ 
au.tdt.:ll here:·,, 

., .\ Sh1pra ~hall <:J1"c I r;nlSJ1<1'kr 1<1 1kli,er 111 l\11np.tn~ .1t the lkli\cr) 
l'uinl(~ J on the: I r.illSI'<111cr·~ >~>lt'lll th,· qu:lllllti~' Ill l!,l' Ill b,· ll.lll'l'' lt~·li h~ c.mtpan~ 
lw 1'1111.!.-1 C'<•mr.m;o ,11:111 hil\1' 1111 nhli!_::tli<•ll IOI ll.tll'J'MI,llhlllltl o,;htt1!',:r', (i.l' !)fillr tO 
a.·~;..:apt of ~t:d1 Ga' 11om the lt:tlbl11'ttt•r ,,t the lklhcr~ l'mnH,I. 111•r sh.all (\>mpan) 
have .Ill) ohhg::tt1011 10 obtain cap;u:tt~ 1Hl I r.tn>portt•r 1(11 Shapp..:r 111 1111 <;lupp..:r' s lx:half. 
I he Comp:ln) sh.all dcliv.:r such quantlltc~ nl (t,h r,•c.:iwd i'wm the I r.m>portcr at the 
Ddl\cry l'oint(S) lor Shippcr's a<.:Cillllll to< omp.m~ 's Pnant(sl or lkliH·r~ id.:ntilicd on 
hhibit.\ 

.\lfrtCLt-: \ ' Ill 
SCIIEIH IJ.JN(; A'\D B \1.:\~C'I i\ C 

S.l ';hipper shall 1-c resp1>1h1bk l11r n••min;Hing qu.ullitio ut Ci.1~ to b<.: 
ddl\·ercd b~ th..: I ransp01tcr to th.: lkli1cr) Jl,>lill(~l ,m,l Jo:Ji,..:r.:d t-~ lunap;my 10 thc 
l'oam(,.l nl lkllwr~ Shipper :;hall pmmptl~ p11)\ td.: 11\lli.:.: 111 Com pan~ 1>l illl sudt 
lhlllltn:tlllllh. lmbalan..:c:s b..:t\\ccn qu;mtiti,·, Iii sdtcdulcd nt th.: l>..:li1ct~ l'utnH:-.J anJ 
the l'11inthl ()I Dcliwr). and (ia) .tctu.all~ ddt,..:rcd b: the ll.ltl'l"'nct anJ •>r ( nmpan~ 
h,·rl.'t.ml.:r. shall 1.'..: rc,oh ,•J in a..:.:<>r,lan.:c '' llh tht· .apph,·.thk Jlfll\ i~""" ,,, l ump:111~ · ~ 
t:anll. a' 'uch pr.wisaun!-.. md :ttl) ,unt·ndn:.:nts h l 'll<.:h pnl\ "i,>n~ . .~r~ :tPP"" <:J I>) th.: 
( ~Uilllll1''1<•:l 
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X~ !he• partie'S hereto rcnlt:lliA' thl.' d.:,tr.thilit\ ,,r tll,tint.timng :1 untlorm rat,· 
''" lhm or G;t'i 10 htpp.:r"~ r.t.:dui.:;. <l\Cr c.t\:h ~ .. ,. Du~ through\1111 c;tdl (o:l~ \1\mlh 

I hcrdi>rc. llltllp.tn) .t[:!rce' 111 n·.-ct\ 1.' t'r,un thl.' I t.tnspurt..:r lor 'ilnpp..:t·' .t..:coulll at th.: 
Ddl\'ct~ l'oint(sJ and d.:lt,~r Ill till' l'l>itll\~1 ol lkll\t:r~ up tntlli: \II) I()"' d.:s~nbcd in 
1:\lllbit:\. ~llhj<:<:l 1\1 ,Ill)' r..:stri..:ti,ln~ tllljlthcd h) th(.' I ralhJlOIII.'l' ;111J 111 the· pr<l\ is ions <lf 

,\rude I X of this 1\gr..:..:mcnt. and Sltipp..:r ;~grce·, to usc rcasonahk l.'ltims w rq;uh111: its 
dclt\..:n.:s tmm ~ lllnpany s ptp..:lin~.: S)'li.:m at a ,kJil)' rat.: ,!(· tin\\ not 1<1 c\c.:cd !111: 
:tpp!J..:ahlc r-.·ID I() for th.: tins Month in qucsllon ~UhJ•"CI to :til} mldllt<lllUI rcstnctions 
imp<lScll b~ the I ransponcr or by Com pan~· pur,uant to < 'omptm~ ·' tari IT pmvision~ . 

. \lri'ICI. E 1:\: 
\IISCFI.L\~EOl iS I'IW\'1 ~ 10\'-i 

'' I _t\01ices and Other t t•l1111111111'-'"lli!l.l 
st.IICIIl\'111 or p:t;.ment pr\1\ id.:d fur in this .\gr.:,llh'tll 
"'Ill I<• till' l'.lfliO.:' h..:r..:to at the fvll.l\\ ing .1JC1c,,,.,. 

\m ll<lltt·,·. l<'l[lll.''l. tkmand, 
unk" uthcr\\i,,· 'f'C..:ilicJ. sh:tll h.: 

l'enubul,l l'ip..lin" <. 111\(l.lll) ln.:. 
1750 South I.Jth ">trn•t, Sul!t' ,Otl 
l·ernandm:t Be'" llom.:1 >~O>·I 
\ncn:i<lll' ">.:111 r \l,l!l:lc!c'r. I 11.:1 g~ I <•gts!J;:o; .uul lhi'IOC'~ 
l'ro~..:s~ l>c\ dt•ptllcllt 

I he l'luri,b Di\ lsillll<•f l ht:,.l(l<.'.l!..c \ tilitio.:, ( urp11ratwn 
17'\0 'i<Hilh 1.; h 'itrn·t. :--u11c .!t It 
h:111.111Jin:r llc.1ch. ll<>nda 3~0:>-1 
,\n..:nthln: Dtr.:,·tor. R.::~ulatur} \t(w, 

<l::! I k;~dio.~. All .1rtir!c h.:adin; ... ,,·.ti<lll h.:.1d1n12' and ,uhho: ... lntp 111 thi~ 
\~rcement .m: inscn..:J o:1l} tor the: convcu•t·n~.e ,,j tlw 11anie~ 111 itlcntilic:tti••n \If th~.: 
P•••vi-;tuns h..:rcnr nnJ shall nn t .1flcl'l an: constrlll:ti<lll l'l' intcrprc:t.ui.m or this 
. \greem.:nt. 

IJ.~ l·.ntin: t\ !!rccmcnl. I hts t\gn:<.:lll\.'111. tnduulllf! the: l·\hihth al1;1chcd 
ht'l'<.~to. sets li1r1h the lull .1nd ~:t• mpk·te und,·rstandtng ol the part it'' a' tit' the d:ttl' u l its 
c:-.cruuon h) both panics .• mtl it Mlp<.:N:des <111} .md all pt im n.:gotiauons. agr,·,·mcm~ 
and unuo.:rstanding:. "ith rC'oJ>-'cl w tht• ~ubj,·ct nwucr hncof ts!u p:trt) sh.tll h..: hound hy 
<Ill) nth,·r llhligclti.l!l\, l.'<l!ldllitlfh <II reprt·s.:lllilli•llls \I ilh r,·~p.:.:l to th•· 'ubjn·t tlllll<.:r l>f 
this. \gn:cmt·nt. 

'JA ·\me•ndnh:llh :S.I.'llh.:r thl\ \;;,,·,·men! nor .Ill) 111 the· t.:mh h.:1e111 111.1~ h.: 
t<.nninu:cd. anwndc,l. 'SUppkm.:ntt·d. ".IIH\1 or mn,h li.:d ne,·pt h~ .111 111\tnmte·nt rn 
<Htlmg 'lgn,·J b~ the part~ .tgain't "l.idl ,nlnlt'<:lllt'lll ,,f the teuninati<lfl .• nnenJmell\. 
,uppkm,·nt \\;~h.:r <If moJ1tk:nion ,h.rll t•,· ,,,.,~ht .. \ .. h.mg,· 111 (,1) tl:,· i'l.tc.: 1,1 \\luch 
mui.::e·s pur,aalll 10 l.lls Agr..:cm.:nt must be ''-'Ill or (b 1 th..: mdi\ rJ"nl .lc,lgnatc:J :ts lh•· 
< unt.1d 1\·r"m purs1:Jnt to 'cctimt <J I sh:t!l 11 •J 0.: de,·m.:d fl<•t r,·quir,· :111 amcndmcm of 
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thi, \;.or•'l'llll'nl prm·iJcd ~lh.:h dr.rngl' j, .:.Hnlllunr .. ;rh:d Ill ,r,und.rn.:..: \\ ith 'iccluln 9 I or 
thr' \~:,r..:l.'mcnt huth..:r. tlw p;rru..:, "P~"<'~,I~ ;rd..tHlld..:,l~..: th.tl th..: lumt;tliorh on 
.un..:ndm..:nts to thi~ Agrc..:m..:lll ''t lorth 111 tim ,,•..:tit> II ,h,tll m>t .rppl~ I•> or t>th.:r11 •~..: 
hn111 the ciT..:.:tiH·n..:,~ nl ami.!ndrm:nh th:ll .rr,· ,,,. m.l) b~.· rli:t:..:''·''" h> l.'t>mpl) 11ith th..: 
T<.:l)llir.:rn<:nb oi'. Or :Ire.: lllh.:n\i~l' .IJ1Jlrtll cd h), tho: (\lillllliS\Illl1 Ill II~ ~11\:I.'C.:~Sill ilgCilC.:) 
111' authority. 

9.5 Scq:r,rhilitv. l f' ;tn) pl'l>l ''">II ot tin~ 1\gn.:~:m.:nt l>i.!..:om..::. ,,,. is d..:..:larcJ 
hy u mun of competent jurisdi..:tion til he ilh.:g:1l. um·nlhrccahll' 111· void. thi~ 1\gr..:cment 
,h;tll ccullrnuc.: in l'ull Ioree nnd ciTI.'l'l '' itlll1ul \OIIU prodsrm1, pruvid..:u, ho11cvcr. that if 
,u..:h ,,•vcwbilit) nwtcrially ch:mgcs tlw ,., >lltllnrc hcnclih ol thrs :\grccm~: rll w either 
Jl:lrl). the parti,•-, $hnlJ ncgotiall.: in J:!•Hld l:uth .Ill l'•lllilllhll.' .td,iustlllt.:lll Ill tho: Jli'OI i~ions of 
thh ,\grc.:ml.'nt. 

''.(' \\:mer. :--,, 11.rila 111 an~ 1>1 th,· Jll'liii'>Hlll> ,,1 thr- \gr,·,·m,·nt shall b.: 
d..:~rnc.:J t1> h:. nor slull Jlu>nslrlut,· .• r \\,riH:r or .m~ <'thcr Jllll' j,j,,n 11hdh.:r 'imilar u1 
rl<ll ' '' ,in::k· \\,ri~<.·r shall ~lln:.tillll•' ,1 ~·u:tinulll,! \\,1i1..:r. unl..·" Ptlll'T\\ "~ sp.:citi.:all~ 
ak·nttlkd ,,, such m \Hit in;;. :-;,, 11,111 ,., ,1:,11 h..: hm,lin;; urrJ.o,, ,·w.:ut~ •. 111 "111rng h~ 
tht· p:111y m,rJ..in,; the 11aiwr. 

11., ,\uorn..:,s· I ~·;..·s an,l C.''""· In th~ c1.:1l1 ,,,. ,11\) lnig;~uun 1....:1\wcn the 
p.uu..:, ;>n>ing out ol or rdating In thr' t\gr~,·mcm. 1111.' J'IC.:I:Jilrn); p.H1) ,h,a!l he cnutk.lto 
rt:l.'tl\ .:1 all msh mcurr.:J and rc;Nmablc at~11rn.:' ~: 11:.:,, induJrng attornc~:> · Ji:,·, in all 
rn'c'ug.nimh. tn.1b. h;mJ..rupt..:ic' and app.:;rls 

'll\ lndcp..:ndcnt l'.rrtk"· (\•rnp.,n~ .m.l ShiJ'I'.:r ,h.all JlCIIi>tlll h..:r.:umkr a~ 
m.kp..:n,knt p.trtiCs i'lcllhn { umpan: nur ..;htpp,·r " ir• an~ "·'~ 11r lc>r .111~ purpn~c. h) 
,·inttt' , f '"" ·\~•r•'<'llH'nr nr cllh,•"''"'' a p:ro1rwr i•>llll ',•nttrr,·r . H!,'<'lll ,·mplo:..:r or 
,·rnpluy.:..: nf 1h1.· vth.:r i\uthnrg in thr~ ,.\g:c:,•ml.'nt ~h;~ll he 11•1 lh~ bt·flclit 111' any third 
pt:Nlll 11>1 :rll) purpose. tr.cluding. 111 tiHHJI limitation. th..: ..:-.tabJi,hing of an,1- l)IX of' 
dut). ~t•mdnrd ol car.: or liahili ty 11 llh n:,pn:l 111 .Ill) thtrd Jl'-'~'"'" 

9.1J ,\$SII!Ill11cnt ar1tLI ran1'1t:r. '\t> .~>~tgnmc:nt o l till' t\gr..:..:nu:nt by c.:ith,·r 
p:u·t) may b.: made 11ithou1 the prior IHillcn :rppro1al t>l' tho: uth.:r p.rrt) {11hich ;1pJ11'<)1:ll 
~hall not h.: unr..:asonably 11 ithh..:ld) :111d unks' th~ <ISSrgll111!,t or lr.m~J'crring p:-trty' s 
•'"'gncc or trarhfcn:~: sh:JII c'Xpn:ssl~ a,,unw. in wrillng. thl.' dull.:' :rnd obligation' under 
thl\ t\gi'<.'C.:Il1CIH of lht: assig111ng 111 lr;msli:rnng part~, l Jl(ll1 such ,ls,igrlll1t:lll \II' tr.rnslt'r. 
·" '"'ll a~ .tssumption of th..: duties and 11h.igati1111S. the ,1\srgning or tran~li:rring party 
,h,t1J hrrnrsh ~IT ~illl>e tO be Jiunbh.:d t\1 thl' \lliK'I jlJI'I) :1 II \It: :tnJ ")If t:Ct C.:OJl) of ~lldt 
•"'rgn11 ~111 111 lrarb!i:r a11J th.: "''"lllJllll>ll ''' d 11.:' .rnJ nhli~atinth . 

•r. lll ( ;..,, .:llun..:nt;tl \utlwr i/.>tit>n'. C. ••lllpil.lll<l' '' ith I ·"' I hi' \gt..:.:ml.'nl 
'hall ~)1.' 'llbJI.'t:l 10 .Ill \'JiiJ JppiJ.:ahh: stat.:. ltl~,rJ .111d (,•d,·ml l,r\1 s \ll'dcr s. drr.:C\11 C.:S. 
nrrt:s utJ r..:gul;ttl\llh of ;rn~ \;!11\'l.'mm..:nl.rl l>ud~ .t"..:n.:) ,,,. ••llki.d h.n mg iun,dtCII011 
,,,,.r thr' \gtc.:mcnt and th..: tr.uhlll'tlati.~n ,,f <•a' h,·rctu:.kr ('.,rnp:tll) .md :-.hipper 
sh.rll .:ompl) ~11 :111 tunc~ 1dth all ,lpphc:~t> ... · J..:Jcr,rl. ,l,lll'. rnunh:tp.tl. ,,n,l olh..:r l.ms. 
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ordm:mecs and n:gul:nion~. Comptm) .md 'or \luppcr ''ill l'unu'h >Ill) 111fimmnion or 
c'\ccut.: an~ documents n:quin:d P) an} .lui) .:unslltutcd to:dcrat ''I :.!:He rcl!.ulatCir~ 
.lllthoril) in t.:OilllCCll\>11 \\ tlh the Jl<.'rlimnann· ,,, tins A);!r .. ·cnrenl l .tch r:rrt) shall 
procc..:tl ''llh dilig~·nco: w lik ;m~ n<.·.:..:"m) .tpplrcatilllls '' lflr •In) gu\crnm~·ntal 
authoritk~ IM .111~ auth~~ril:lll<llb nccc'"·ll) "' <.iiH) 1llll ih ohlig:niun!> under tim 
i\gn:cml'lll. In the .:n:nl this. \grcl.'m.!nt Clr :Ill) Jll,l\l~i\111> herem ,hall be found '''lllr<~ry 
tom 111 ..:ontltcl wtth any applrcal>lc 1<111. vn.k1. dHet'IIH', 111k 111 rq,:ulauou. the ltllll:l 
~hull b<.· dcenH:d 10 cuntml. but mllhrug in this t\~r,•cmcnt ~hall pr<.'\CIH t'llhcr p.u l)' ti·nm 
contnll ll!!. the validity oi' an) ~uch km. urd~·t. din.:cl i\1.:. ruk. o1 rq;u lat ion. nor shall 
:lll) thing in this Agreement bt· t·onstrucd tu tc,Julre dthcr part) to \1:11\C its rc~pl.'..:ti\1.: 
nghh to :I>S<.'It I he lack 111' jurisdictinn 111 :In) gil\ l.'nHncnt.tl ~tgcnc) utht•r than the 
( 'ommi"itlll. 0\ t'l' thb J\g.rcenll'lll or illl) llill'l thl'J"l.'lll In th~· C\ ell\ nr such CCI11lt'Stalion. 
;md lllllc~s other\\ i"<' prohibited from dnin!' '" untkr thi' l.,elli<lll I) I 0, Comp:ln) sl1:1ll 
continue ltl transport :llld Shipper ,h:~ll C<'lllilHIC In take (,a, lllll'llilllt I( I the \<.'rill\ or I hi~ 
i\!;!rccml'l11 lnthc C\elll :Ill) l<m. or<kr .• tir.:~li\.:, ruk. 11r re~ul.tttnn 'hall pre\ellt <..'ithcr 
p.lrt) twm pt•rlimning h..:r<.'lllllkr. thcnn.:lllwr pall) shall havt· <Ill) l'hhgatl!lll tuthc •tlhe1 
Jurrng th\.' pt•n,,d th;u p..:rhll'lllan..:t· Ulhkr th.- A~l,·..:m'm rs J'l,·..:lu,kd. It, lh>\W\<.'J. .Ill) 

(~<1\\.'lllll•~·nral .\u1l11•1:t)'> nwdili.:.ltl,•n h• th1s \g1~,m,nt ,,,. ,til) ••th~r o•-.ltr l'su.-<.1. 
:lclwn t.tt.<:n. intCII't\'l.lliun rcn.kr.:-d. •>r wl.: implcm..:ntt•J. ''ill ha\" .> nutcr1al .11h <.:1-.t.: 

t.!lkct ••ll th .. ng.hh :mJ 1•bltgalillll., of th,· p.rrtk,, indutlin;;. I ut rot limited ''' th,· 
t~lnuvc \.'C<.>tl\lmic p<ht:ion uf. ;md nsl..' tv. the p.uuc' as cll,•rtc.lru thi' ,\pe..:mem. th.:n 
the parties ~h.1ll us.: rt\bllll:tblc clfvrh '" .1.:rw upon r.:pl.1ccm.:lll k'llll' th.u .:tt' 
.:onsr~h.'lll \\ith the r.:lc,am nukr t>r dirc,\1\1..' .• md tltll mautt.r in thl..' rel.tt i\1.' c.:,,rlllllliC 
po,lliunnf .• md risk~ to. the parttl..'s "' r<.•llt•.:tt•,t 111 tlu, \gtcl'lllcnt ,1, ,,( th..: d.tte first ,.,.., 
t<Hth .lbO\e 1\\ used haem. "(J<J\Crtlllh.'ll'.tl \uth<>lll) " sh.rll m.:au :Ill) l nllt'u :-.1;11.:s 
kd..:r<tl. 'talc, (,,cal. munidp:ll 111 tllh..:r !!•'' .::nun..:m, .Ill) gu' ernment.tl, n:gul,rtory t>r 

admint,\1:111\ c a:,;cnc~. court. C<lllltnissinn or oth .. ·r authnlll\ 1~1\' lull) e\crcr~ing ur 
t•ntttk.t 1<1 <'\t'n'tq· nn~ :t.lmmi~trntin:. e\t'~llli'c Jll<ht.:ral. k!!r'lali\c. pohcc. reuul:unn· 
,,r taxm~ :urthnnt) or pnwt'J. and any court 11 ~,,,.·rnm~·nt;Jitt ihunal. 

ti) Jl' an) (im ernmcnt.l! -\uthnnl~ ,,s~~·1ting Jtlli,Jictinn nv.:r th.: pipeline 
l~tcdtt) cont..-mplatcd in thi, .l):!r<.:.:ment. i~st11:~ .111 ,,rd.:r. ruling. 1h:cbion 11r 
regul:nron (including dl'llt.!l ul ncc.:"ar) p.:rmit- or <rmcndmc11ls \10 

c:XJS!ing permi t~) r.:l:tt~·d 111 th..: Ofll' tHIItlll. llhtllll<.:ll:tll<.'''· or s<tl'ct~ :urd 
int.:gril) conr pli:m~..-. including ,I ll) n''" or,.,:, i":d enforcc:thlc rcgul.rt\lr) 
cta~siti ~<lllon ,,r the ptpdtn.: lacllll). us .1pplt..::1bk. ' ' hich is not 
rcasnn:~b!) lorcs.:cahle ;r, nl till' l ,,·cut inn l>.tt\' illltl 1\ htch r.:,ult!> in :t 

mntenally '"" c.:rs .. · .:l'f't:ct on l'llht:r I' all) ·' n~hh anJ b.:111.'1its tllldt·r this 
,\grcement. c:JI.'h 1'.111~ shalltN' l.'unun..:rually l<::ts<llhthk cll'nns :md shall 
cooperate '' ith th.: t>th..:r P.tn) to pursu.: all nt:c<.'~s:tr) p<.'nlllts. :.ppro\ ab 
,md authorilaltlltl:>, n· .111). ••f \tt.:h .tpplicahk ( '"' ,·mmt·nt.tl \uthul'lly. <~nd 
w am.:nd 1hc t.:rm~ and condlli(lns 11t" thrs J\gt.:,·m.:nt. 111 each ca'c as lll:l) 
be n:a~vn.1hl) rc,lutrt•d in 1Hd.:r th.11 pHI\ i'll'll ul \lat"Jl'':·t,lltOn -;en rc~: 
under thts . \grct:m.:nt shall c llllllll.<.': pw' tdl'd I'Wt m.'lth..:r P.rrt) 'hJII b.: 
r.:qum:d Ill \,JJ..t: .Ill) ;ICIIt>ll Jl tr,U,lll\ Ill tht\ '-;l'CII\111 \\ hu.:h i' re:hOI\JI-1) 

h 
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1'1::--.ti\Sll.\ 1'11'11 I' I l 0\11' \'\' .1:-\C. 
FIR \I rR,\ '\SI'ORI \110'\ ~I R\ I< I \( .JUI \11.:-\ I 

Jit..d~ 111 ha\'c ,, nl:ltl·riall~ :tlhl·,,,. ,·Jtcd on 'lidt 1'.111) 's rights and 
b,•ndits und,•r tlus ,\gr.:,·mc:nt 

(ti) In th~ c:vc111 of the 1\'>J:tth.:.: nl .Ill) c:nlnt..:,\tblc: and unappc:alabk 
{'nmpli:lllc<' ohligations rd:ll<'d t•' np,·r:t!lon. tttatnt.:tHIIH.:c. m safety and 
tnlO:l:(lil) compliance tit' the: llll'<.:ltnc: ra~i Itt). \\ hit:h ill<: not rc:;tsonabl) 
lt>r c~cc.tbl..: ,,~ uC tl tc: I .w~uliu11 D.oh.:. h." ,, ·"'l"t.iiiti.tl .m.l m.l;..:rinlly 
:1(1\ cr>c impact till the ( 'otliJlill t). '""' ,udt <.:I:<HI<tllli.: lltlpact ..:annot he 
>ubsumtially mitigated hy the ( 'nmpilll) . ( \ unptut) ami Sluppt: r shall mcc:t 
,md n.:gotiatt: in good Jiti th In dch.:nntnc il uppmprial<' ;lltcrations to thi ~ 

Agrc:..:mcnt ur uthcr . trr,m~ci\ICI1ll> c;111 hc: .tgt,·cd t<t th.ll '"" mldrc:s:. thc: 
operational or c:c.:onomtt: j,~U''' c<Ht"·d b) ,udl linu t ~ llr obltg,ttiun,. 

!iit) II' the l'arti,·s arc unahl.: tll' un,,illing ''' rc:.t..:h <tgr,·cmclll pursuant to 
this Section 9 10. C•'t llpJ11~ ,J.all h.l\1! thc: rt!.!ht tn h:nnin,Hc thb 
t\gn.:.:ment. "ithout an~ funhcr ohht;.lll\\11~ 111 Slupp.:r. up,m (llll' hundn:d 
l\\¢1lly ( l10i days pri~~r \Hitt~n tlllllcc 1<1 ShtJ'P"'' 

1> II .\rpljt...lbk I a\\ _.u!_d_~:.~·m~c.· llu~ \;r..:,•m,·ut .md .111~ Ji,pute ansing 
h..:n;unda 'haiJ r.: !,!0\'l.'rlli.:J b~ and 111ll'IJ'I'~lt:d Ill .1\.'l'ltnli\IIW \\ith thO.: )J\h uf the ~lillC 
,,( Fl\JriJa. I h.: venue: 1~1r any :Jt'lilln Jl l.t\\ ••r in •'•JUt I~. '"mmc:n.:.:J b) cllhl'r p.~rt~ 
W<lllhl 111.: 1Hh,•t and ansing 0111 or ••r Ill C•liii:L'CliUil \\llh thl' \;rc.·mclll sh.tll h.: Ill ·' 

,.,,111111f the St.ltc of l·lt,rida h,,, ing juthdklttlll 

'J.! :.'! { ·o~::!t;::r-ar: I hi~ . \t!!\~~!!! .. ':1' 1!! .. ) ~.: ..:.\.Z .. t!l..:d 111 :''U'Ht:rpart'\ ,1JI ''I 
''hich :at..cn l1lg..:1h:.:r "hall Ct1nslltut..: ,m,· •. nd tit<.' qmc in,ln1111.:111 ;utd .:.t,h ,,f ''hic.:h 
,h.tll be dc.:mcd Jn original in,trum..:nt a~ ag.ttn't .Ill) p.trl) "h,, h.t, stgn.:d 11 . 
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1'1 \:1'\SI"I \ 1'11'1 I l\.1 ro:-.11' \1\ Y. 1:'\t 
FIR:"\1 IR.\:--:~I'OIU.\IJI)\. Sl R\ ICI .H,RII: \11 '\I 

I\; \\TI "\ ES~ \\'II 1-:R 1:cn . thL· 11.1ni.:' h.:r.:to ha\1.' .:.ttN:d th•~ \ •twm.:nt tn h.: 
1:\<:Ctllcd h~ thctr Jul~ <llllht•rit-·d ••lfi,·.:r.; N r.:pt.:s .. ·lll,lll\C> .:lll"O.:IiH· '" ••I th.: date lir:.l 
"n11.:n .tbt~\·c 

<"01\IPA Y 
l 'cnin~lll:t Pipcl1nc Cump:tn). In<:. 

\ll.:,tcJ B~ 
I Ilk 
D.u..:. 
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PENINSULA PIPELINE CD:\IPANY, INC. 
FIRM TRANSPORTATI0:-.1 SL:RVICE AGREEMENT 

EXI1113JT A 

TO 

FIRM TRANSPORTATION STmVJCl!: AGREEMENT 

BET\VEl~N 

PENINSULA PTPELINF. COMPANY, INC. 

AND 

THE FLORIDA DIViSION OF CHESAPEAI<E UTJLlTlES CORPORATlON 

Description ofTranspo11er 
Dcliven· Point(s) 

Interconnection v.ith 
FGT Gale Station 
at mile post 238.6 in 
Escambia County, fL 

MHTP:6% 

DAT~i: J> 

.January 8'11, 2018 

Description or' 
Point(s) of 
D<:li\'cry 

See below 

Monthly Reservation Charge:··· 

MDTQ, in 
Dd.athcrms, excluding 
l'uel Retention 

'1 he Company shall provide written notification to Shipper that the Northwest Florida 
Pipeline has been completed and csrnblish :m in-service date. The P:ntics recognize that 
the No11hwest Florida Pipeline may be completed in s~gmcnts with ce~ch segment placed 
into service as completed. In such cvcm, the Company may provide \Hitten noti fication 
of the in-service date of each segment, \\hereupon the Compun)' may begin to charge 
Shipper a pro 1'3ta portion of the Montl1ly Reservation Charge associated with the in­
service segment. 

9 
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1'1·\1:\Sll .\ 1'11'1·11\1 ( 0\11' \\ Y. I\(' 
IIR\1 IIC\.,_SI'ORI \I HI:'>. '>I R\'ltl \(iRII.\11 :\I 

l) t kl11cr~ l'uint ll>clll'd ott th.: t :1\l.:m ~t\k nl ,\~~·,·nd l'l.'tlonn:tnc.: \lat.:n.!l' 
propCII)'. th:,tr th.: im~r~l.'ctit•n ttl < h~llhtr.md l{t•:td <llhl Old l'hcmstrand 
Road. 

~ l Dc.:ii\~ r~ i>oiut h.H.:at.:d IJJJ \. ~ •wu.\ ;\1•.nl C}~~.\. :,,,ull• \,f ():~1 C!u,,,.,.,,,,f'"'nJ 
Rnad. 

I'\ \\ IT:" ESS \\ II ER I·: OF. the p:utu:' ho:rcto lw c ~.H".:d this . \grccm.:nt to b1· 
l.':>.~cut.:J h~ thl'ir dul~ authwi/1'J nr"lkn-. PI' tcpacwttt.llll<'' cllc.:ta,~· "' 111' the dat.: lir~t 

'' llltl'll .tbo' c 

:~:"''"'/'' 17'''" C'""l"''>. I'" 

Kc' irkb,.,. 
Tuk \ to:.: l'rc,;Jcnt 

. \tt,:,t,·<! IS~; 
I Ilk' 
D.ll,. 
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Public Service Commission
C,A,prrnl Clncln Onrtcn CnNrnn o 2540 SHUMARD OAK BotILEvARD

T.q,LLlHnssrE, FLoRIDA 32399-0850

.M-E-M. O-R-A-N.D.U-M-
I-

DATE:

TO:

FROM:

RE:

PREHEARING OFFIGER:

CRITICAL DATES:

SPECIAL INSTRUCTIONS:

April6,2018

Office of Commission Clerk (Stauffer)

Division of Economi., @KPrtr) 
t\tl 

f
Office of the General Counsel (Brownless)

I

.

cn

,SF
/nwbo

Docket No. 20180016-GU - Petition for approval of transportation servtce

agreement with Florida Public Utilities Company, by Peninsula Pipeline

Company,Inc.

AGENDA: 04120118 - Regular Agenda - Proposed Agency Action - Interested Persons May

Participate

COMMISSIONERS ASSIGNED: All Commissioners

Brown

None

Place after Docket 20180015-GU.

Gase Background

On January 12,2018, Peninsula Pipeline Company, Inc. (Peninsula) filed a petition seeking

approval of a firm transportation service agreement (Agreement) between Peninsula and Florida

Public Utilities Company (FPUC), collectively the parties. Peninsula operates,as a natural gas

transmission company as defined by Section 363.103(4), Florida Statutes (F.S.).' FPUC is a local

distribution company (LDC) subject to the regulatory jurisdiction of the Commission pursuant to

Chapter 366, F.S.

I Order No. pSC-06-0023-DS-GP, issued January 9,2006, in Docket No. 050584-GP, In re:

statement by Peninsula Pipeline Company, Inc. concerning recognition as a natural gas

under Section 368.101, F.5., et seq.

P et iti o n fo r de c I ar at ory
transmission company
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Date: April 6,2018

By Order No. PSC-07-1012-TRF-GP2, Peninsula received approval of an intrastate gas pipeline

tariff that allows it to construct and operate intrastate pipeline facilities and to actively pursue

agreements with natural gas customers. Peninsula provides transportation service only; it does

not engage in the sale of natural gas. Pursuant to Order No. PSC-07-1012-TRF-GP Peninsula is

allowed to enter into certain gas transmission agreements without prior Commission approval.

However, Peninsula is requesting Commission approval of this Agreement as it does not fit any

of the criteria enumerated in the tariff for which Commission approval would not be required.'
Both Peninsula and FPUC are subsidiaries of Chesapeake Utility Corporation (Chesapeake), and

agreements between affiliated companies must be approved by the Commission pursuant to
Section 368.105, F.S., and Order No. PSC-07-1012-TRF-GP.

Pursuant to the proposed Agreement (Attachment B to the recommendation), Peninsula will
construct and operate a natural gas pipeline in the West Palm Beach area. During its evaluation

of the petition, staff issued a data request to both Peninsula and FPUC for which responses were

received on February 27, 2078. The Commission has jurisdiction over this matter pursuant to

Sections 366.05(1), 366.06, and 368.105. F.S.

' Order No. PSC-07-1012-TRF-GP, issued December 21,2007, in Docket No. 070570-GP, In re: Petition for
approval of natural gas transmission pipeline tariff by Peninsula Pipeline Company, Inc.
3 Peninsula Pipeline Company, Inc., Intrastate Pipeline Tariff, Original Vol. 1, Sheet No. 12, Section 4.
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Issue I

Discussion of lssues

lssue 1; Should the Commission approve the proposed Agreement between Peninsula and

FPUC dated January 12,2018?

Recommendation: Yes. The Commission should approve the proposed Agreement between

Peninsula and FPUC dated January 12,2018. (Doherty)

Staff Analysis: FPUC provides natural gas service to residential and commercial/industrial

customers in the West Palm Beach area. Currently, FPUC receives deliveries of natural gas to

serve its customers in the area over a transmission pipeline owned by Florida City Gas. This

arrangement is referred to as an LDC to LDC interconnection. City Gas' pipeline is directly

interconnected with the interstate Florida Gas Transmission (FGT) line. FPUC's distribution

system interconnects to City Gas' transmission line at the Benoit Farm gate station. However,

FPUC is restricted to 300 dekatherms (dts) per day at this delivery point and FPUC stated that

the amount of capacity at the Benoit Farm gate station cannot be increased.

FPUC explained that, in the past, the 300 dts per day capacity amount was adequate to serve

FPUC's customers; however, in recent years FPUC has experienced growth in West Palm Beach

which has caused FPUC to exceed the allowed capacity. If an LDC exceeds its allowable

capacity from the interstate pipeline, FGT assesses the LDC penalties. To address the capacity

issues and avoid imbalance penalties, FPUC and Peninsula have entered into the proposed

Agreement.

Pursuant to the proposed Agreement, Peninsula will construct and own a new pipeline referred to

in the Agreement as the Belvedere Pipeline. The Belvedere Pipeline will interconnect with FGT

at the compressor station located at the Florida Tumpike near Belvedere Road. From this

interconnection, Peninsula will construct two miles of eight inch steel pipeline going west where

it will interconnect with FPUC's existing distribution system at Belvedere Road and Sonsbury

Way. The Belvedere Pipeline is shown on the map in Attachment A to this recommendation as

the solid red line. This Agreement will be in effect for an initial period of 20 years and shall be

extended for additional lO-year increments, unless either party gives written notice of
termination.

The parties assert that the negotiated monthly reservation charge contained in the Agreement is

consistent with a market rate since they are within the ranges of rates set forth in similar

agreements as required by Section 36S.105(3)(b), F.S. FPUC did not obtain a Request for
Proposals (RFP) from other entities to construct the pipeline. Peninsula, however, engaged in
discussions with FGT about possibly building the pipeline. FGT declined to bid on the

construction of the project stating that owning and operating laterals such as the one proposed in

this petition are not a focus of their expansion activities.

FPUC is proposing to recover the payments to Peninsula under the proposed Agreement from its

customers through its Purchased Gas Adjustment (PGA) and Swing Service Rider' mechanisms

o Order No. PSC-2017-0467-CO-GU, issued December 12,2017, in Docket No. l70l9l-GU,In re: Joint petition

for approval ofrevised swing service rider rates for the period January through December 2018, by Florida Public

-3
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Issue I

consistent with other gas transmission pipeline costs incuned by FPUC. FPUC provided

information showing that the impact on the PGA will be minor ($0.00579 per therm for 2019).

While FPUC will incur costs associated with this service expansion, any new load will help

spread the costs over a larger customer base.

The benefit of Peninsula, as opposed to FPUC, constructing the new pipeline, is primarily that

Peninsula's construction and ownership of the pipeline will avoid FPUC undertaking the costs

and risks for this project, which in turn protects FPUC's ratepayers.

Gonclusion
Based on the petition and responses from Peninsula and FPUC, staff believes that the proposed

Agreement is cost effective, reasonable, meets the requirements of Section 368.105, F.S., and

benefits FPUC's customers. Staff therefore recommends approval of the proposed Agreement

between Peninsula and FPUC dated January 12,2018.

Utilities Company, Florida Public Utilities Company-lndiantown Division, Florida Public Utilities Company'Fort

Meade and Florida Division of Chesapeake Utilities Corporation.
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Issue 2

lssue 2.' Should this docket be closed?

Recommendation: Yes. If no protest is filed by a person whose substantial interests are

affected within 21 days of the issuance of the Order, this docket should be closed upon the

issuance of a Consummating Order. (Brownless)

Staff Analysis; If no protest is filed by a person whose substantial interests are affected within
21 days of the issuance of the Order, this docket should be closed upon the issuance of a

Consummating Order.

-5-
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Attachment B
Page 1 ofl0

PI]NINSIJLA PtPI;I,IN g COMPANY' INC.
FIRM TRANSPORTATION SERVICIJ AORI.:TMNNT

Tllts ACRAEMENT entered into this l2'h day of January, 2018' by and

belween lreninsula Pipcline Companl', Inc., a corporation ol the State of Delaware

(herein called "Cornpany"), and Ilorida Public tJtililies Conrpany, a corporation of the

State of Florida (herein called "Shipper")fiointly herein "Parties").

WITNISSItTH

WHERrAS, Shippcr desircs to obtain Firnr'l'ransportotion Service ("fTS") lrom

Company; and

WHEREAS, Conrpany desires to prnvidc Finn Transpo*ation service to shipper

in accordance with lhe terms hercof.

NOW 'l'HnRnFORE, in consideration of the premises ancl of the mutual

covenants ancl agreements herein contained, the sul'ficiency of which is hereby

acknowledged" Compauy and Shipper do covenant and agr'ee as lbllows:

AR:I'TCLf, I
DAFTNTnONS

Unless orherwise dellned in tlris Agreement, all delirritions ior terms used herein

have the same meaning as providcd in Comparry's tarill.

ARTICLE TT

OUANTI]Y & UNAUTHOruZID U$N

2.1 'fhe Maximum Daily Transpo*alion Quantity ("MDTQ") and the

Maxinrum Hourly Transportation Percentage C'MHTP") shall be set forth on Exhibit A
artached hereto. The applicable MDTQ shall bc the largest daily quantity of Oas'

exprcssed in Dekatherms, rvhich Company is obligated to tlansport on a firm basis and

rnake available fbr delivery fbr the account of Shipper under this Ir''1'S Agreenrent on any

one Gas Day.

2.2 If, on any Day, Shipper utilizes transportation quanti(ics' as measured at

rhe Point(s) of Delivery, in excess of the established MD"I'Q, as shown on Exhibit A, lhe

applicable rate for such unauthoriz-ecl use ol'transportation quantiliEs shall be as set lbl1h

on tixhibit A of this Agrcemcnt ("Unauthorized LJsc Rale").

AIITICI",E III
rIRM TRAI{SI',ORTATION St RVICS RBt{illVATtoN CTIARGI

3.1 'l'hc Mtxthly Reservation Charge for finn "fransporlation Service

provided uncler this Agre€ment shall be as set foilh on llxhibit A ol'this Agreement and

it,utl U. charged to Strippel beginning rvith the month in which Company issues notice of
the in-serviCe dale of the Pipeline to Shippcr and shall thereafter be ussessed in

accordance rvith thc terms and conditions set lbrth hercin-

1
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Attachment B
Pase 2 of 10

P}lNINSI'I,A PIPI1I,INE COMPANY, INC.
[.IRM 1'IIANSPOR ATION SERVICE ACIII]IlMPNT

3.2 The parties agrce lo exccutc aud l'ile with the Cornmission a pelition for

approval oflhis Agreenrent rvithin thirty (30) days ofexeculion by bolh parties'

3.3 If, during the term of this Agrcement, the Federal Covernment, or any

State, municipality or subdivision of such (iovernnrent, should increase or decrease any

present ta,\ <ri lcvy 
"ny 

additional or eliminate any existing tax inrpacting antoilnts billcd

an<l paid for service provided by Cornparly under this Agreement, such change take effect

for purposes of billing and paynrenl under this Agrecmenl effective as of the effective

date of such nrodification to tax or lcvy.

AIITICI,H IV
TERM AND TFRIVIINATION

' 4,1 sulrject to all other provisions, conditions, and limitations hereo!, this

Agreemenr shall be efkctive upon its date of exccution ("Execution Dale") by both

paities and shall conlinue in full tbrce and eflect for an initial pcriod oli twenty (20) ycars

irorn the in-sewice clate ("lnitial Term"). Therealler, the Agreement shall be cxtendcd

for additional lO-year incremenls ("Renewed Tcrm"), unless either party gives wrilten

notice of tennination to the othcr party. not less than, tlne hundred eighty ( 1 80) days prior

to the expimtion of the Initial Period or any Renewed "l'crm (iointly "cunent Tcrm").

This AgLeemerrt may only be ternrinated eatlier in accordance rvith the provisions of this

Agrecncnt and the panies' respective rights uncler applicable law'

4.2 No less than 60-days belbre expiration 0f the current'lerm, €ither party

may requesl the opportunity to negotiate a modification of the rales or terms of this

agieement to be 
"effective 

with the subsequent RenEwal Tenn. Neither Party is

obligated to, but may, agree to any mllually-acceptablc modification to th€ Agreemenl

for ilre subsequent Renewal 'lenn. In the event the parties reach agreement fo1 a

nrodification 1o the Agrecment fof the subsequent Rcnewal Term, such agreed upon

rnodification ("Agreement Modification") shall be set forth in writing prior to the

expiration of the then-curent term.

4.3 Any pr:rtion of this Agreement lrecessary to reseilve monlhly balancilrg

and operationat contiols under ihis Agreenrent, pulsuant to the Rrrles and Regulations of
C,rrnpany's tarifl, slrall survive the other parts of this Agrcement until such time as such

monthly balancing and operational controls have been resolved'

4.4 In the event shipper fails to pay for the s$vice proviricd under this

Agreement or otherrvise fails to nleet Company's standards for creditworthiness,

otlrerwise violates the Rules and Regulations of Company'$ tariff, or delaults on this

Agreement, Conrpany shall have the right to terminale this Agreement pursuant lo the

.ondirions set forth in Scction D of the l{ules and ltegulations of Company's tarifL

-8



Docket No. 20180016-GU
Date: April6,2018

Attachment B
Pase 3 of l0

PNNINSIJI,A PIPELINE COMPA'NY, INC.
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ARTICT,E V
cqMrANY's'I'ARI rr PROVISIONS

5.l Company's tariff approvcd by the Cornmission, including any

anrendments iherelo approved by the Conrmission during the term of this Agrecntent, is

heretry incorporated into this Agreernenl and made a part hereol'for all purposes. ln the

event of any conflict betrveen Company's tarifl' and the specific provisions of this

Agreenrenl, the latter shall prevail, in 1he absence ofa Conrmission Order to ths contrary.

ARTICLN VI
RECUI,ATORY AUTHORIZATIONI| AND APPROVALS

6.1 conrpany's obligation to provide service is condilioned upon receipt and

acceplarrce of any neccssary regulatory authorization to provide Finn 'l'ransportation

Service lbr Shippe r in accordance with the Rules and Regulations of Cornpany's tarift'

ARTICLE VII
DELIVTRY POINT(ST AND POINT{S) OF DELIVITRY

7.1 'l'he Delivcry Poinr(s) for atl cas delivered tbr the ascounl of shipper into

Cornpany's pipeline systenr under this Agrecnrent. shall be er.s set lbrth on lixhibit A
attached hereto.

7,2 The Poirrt(s) of Delivery shall be as set fonh on Exhibit A attached hereto.

7.3 shipper shall cause Transporrer to delivcr to cornpany at the Delivery

Point(s) on the lianspoder's system, the quantities of cas ro bc transported by company

hereunder. Company shall have no obligation for transportation of Shipper's Gas prior to

receipt of such Gas lrom the Transporter at thc Dclivcry Point(s), nor shall Company

have any obligation to obtain capacity on Tmnsporter for Shippcr or on Shipper's behalf.
.1.he 

Conrpany shall deliver such quantities of Gas rcceived lrom the 1'ransporter at the

Delivuy iroin(s) for Shippcr's account to Cornpany's Point(s) of Dclivery idenlified on

Exltibil A.

ARTICLI' VIII
SC!{CDUI,INC AND NALANCINC

8.1 Shipper shall be responsible lbr nomirrating quantities of Cas to be

delivered by the Tiansporler to the Delivery Poinr(s) and delivercel by Clompany to the

Point(s) of Delivery. shipper shall promptly provide noticE to company of all such

nominalions. Irrrbalances between qitantilies (i) scheduled at the Delivery Point(s) and

thc Point(s) of Delivery, and (ii) actualfy delivered by the Transporter and/or Company

hereunder, shall be resolved in accordance with thc applicablc provisions ofCompany's

tarif{ as such provisions, antl any amendments ttl such pr<lvisions, are approved by the

Cornmission.

-9 -
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8.? "l"lie pa(ies hcrcto recogniee the desirability of mainlaining a unifonn ralc

of {Iorv of Cas to Shipper's I'acilitics over each Gas Day throughoul each Gas Month.
'l'hcrefore, Company agrees to rsceive lront thc l"ransporter lbr Shippcr's account at the

Delivery Point(s) anel deliver to the Point(s) of Delivery up to the MD1"Q as describcd in

Exhibir A, subject to any resfictions imposed try the Transporter and to the provisions of
Articte lX ofthis r\greenrenl, and Shipper agrees lo use reasonable eflbrts to regulatc its

deliveries from Company's pipelinc syslem at a daily rate of flow not to exceed the

applicable MDTQ for the Month in queslion, subject to any additional restrictions

imposed by the Transporter or by Conrpany pursuarlt to Conrpany's tariff provisions'

AITTICLE IX
MISCELLANTOUS I'ROVISIONS

9.1 Nolices and Other Corrnrrtnications. Any notice, request, denrand,

slatcment or payment provided for in this Agreenrent, unless otherwise specified, shall be

sent to the parties hereio at the following addresses:

Company: Pcninsula Pipclinc Conrpany, Inc.
| 750 South l4th Slreet. Suitc 200
Fernandina Beach, Florida 32034
Attcntion: Senior Manager, Energy l,ogistics and Businr'ss

Process Devcloptnetrl

Florida Public tJtilities Company
l 750 South l4th Street, Suite 200
Fernandina Feach. Florida 32034
Attention: Direclor, Regulatory AlTairs

Shipper:

9.2 HcadingQ. All article hcadings, section headings and subheadings in this

Agreemcnt are inse(ed only lirr thr: convenicncc of the pa:lies in identification of the
prnvisions hcreol' and shall not affect any conslruction or interpretation of this

Agreement.

9.3 Entirc Ap.recmcnl. This Agrecment, including the llxhifrits attachcd

hereto, sets lorth the full and cornplete understanding of the parlics as of the date of its
execution by both parties, and it supersedes any and all prior ilegotiations, agreemenls

and understandings with respcct to the sulrject nratier hereof. No party shall be bouttd tty

any olher oblig*tions, conditinns or rcprescntalions with respecl to the subject matter of
lhis Agreemcnt.

9^4 Amendruents. Neither this Agreenrcnt nor any of lhe temrs hereeif may be

tenninated, amended, *upplemented, waived or nrodified excepl by an instrument in

writing signed by the party against which cnforccmcnt ol the termination, amendment,

supplement, rvaiver or rnodification shall be sought. A change in (a) the place to which

notices pursuant to this Agreement must be serrt or (b) the indir.idual designated as the

Contact Person pursuant to Section 9,1 shall not bc deemed nor require an arnendnrent of

-10
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this Agreenrent provieled srrch changc is comrnunicotcel in accordance with scction 9' I ol

this .{greemenr. Furthcr, thc parties cxpr'cssly acknorvledgc thai the limitations on

amcncl,rrents to this AgLeerncnt set lbrth in lhis section shall not apply to or othefrvise

limit thc effi:ctiveness of amcn<lmcnts that ale or may be necessary to comply with the

requirenrents ol" or arc otherwise approved by, thc Cplrrnrission ot' its stlcccsstrr agency

or authorily.

9,5 $.Sr:910-bilita. liany provision of this Agrccrncnt bccomes or is declared

by a coun of conrpetent jurisdictiol to be illegal, unenlbrceable 6r void, this Agreement

shall continuc in iull lorce and effect rvithout said provisiou providcd, however, that if
suclr severability nraterially changes the sconomic benellts of this Agreenlenl to either

pany. rhe parties shnll negoriate in good laith an cquitablc adjustment in thc provisions oi
this Agreement.

9.6 Waivgt. No rvaiver of any of llie provisions of this Agreement shall bc

deeprecl lo t *, not shall if constitute, a rvaivcr of any other provision whetlrer sitnilar or

not. No silgle waiver shall constirute a contirliling waiver, unless otherwise specifically

iderrtifiecl as sueh in writing. No waivet'shall bc bilding unless executed in rwiting by

the party making lhe waiver.

.).7 Attt)nrey{-llqg5,g!s!-.!;g$i. In the event of any litigation betwccn the

parties arising oiii of'or relating to this Agrecment, the prevailing party shall be entilled lo

,."ou., all cists incurreci an{icasonable allorneys' l}es, including altorncys' fces in all

invcstigations. trials, bankruptcies and appeals"

9.8 lffdgr-gldg1!-Pg$t$. Conrpany and Shipper shall perform hereunder as

indeperrclenr purfio N.irfl.r Cc;mpan.v nor Shipper is in any $'ay or tbr any purpose, by

vir.tue ol this Agreenrcmt or otherwise, a partner, ioint venturef, agcrrt, ernployer or

enrployee of the ither. Nothing in this Agreemcnt shall be lor the benefit of any third

p.rron ti,r any puryose, including, without limitaticx, thc c.stablishing of any type of
cluty. standard ol'care or liability with respect lo any third person'

9.g Assisnmeat and l"ran5fe;. No assigrrmcnt of this Agrccment by eilhcr

pm-ry may Uc praOc wlinout the prior writtun approval of rhe othcr party (which approval

r[uti nni be unreasonably withhcld) attd unlcss thc assigning or transfening parly's

assignee or transl'eree shail cxpressly assume , in writing, the duties arrd obligalions undcr

this"Agreemcnt of the assigning or iranslcrring party. {jpnn such assignment eir trauslbr,

", 
,r.l'i u, assumpfion ol' the duties and obligations, thc assigning or translerring patly

shall funrish or cause to be lumishcd t() the other party a true and correcl copy of such

assignment or tlansl'er and thc assurnption of duties and obligations'

9.10 Govelrfrnentql Aulhor sg-Jy!]|b-laly' l'his Agreenienl

shall be uuf,j*"tr., til--- valicl applicable stnte, local and l'ederal laws, orders' directives.

rules and regulations of any gorerrrrlental bodv, agency of official having jurisdiction

oyer rhis Agrecrnent 1nd the transporlation ()f Gas fiereundcr. Company and Shipper

shall compl-y at all timcs with all applicablc lttJeral, statc, rnunicipal, and other larvs'

- 11-
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ordirrances an<l regulations. Companl' andlol Shippcr will ftrrnish any inlbrmaliou or

esccute any documcttls required by any dull' constilLlled f'ederal ol statc rcgulatofy

authority in conncction wiih thc pcrforntarrcc of this Agreentent' Each party shall

procccd u.ith cliligcnce to filc any necessilry applications with an-v govemtllental

aurhoritics for an| authoriz-ations ncccssafy t0 carry out its obligntions trndcr this

Agrccmenf , ln the event this Agrecnrent or any provisions herein shall be fbrrnd contt'afy

to or in conflicr rvith nny applicable larv, order, dircctivc, rule or rcgulation, the lalter

shall be dcerrrecl to control, but nothing in this Aglccrnent shall prevenl either party fronr

conlesting thc valitlify of'any such law, order. dircctivc, rule, or regulation, nor shall

anything in rhis Agrecnrent be construed lo require eilher pal'ly to waive its respectivc

rigt'rs to asseil th; lack of jurisdiction of an1' governmental agency othcr lhan lhe

Cirnmission, over this Agrcenrent or arly parl ihereof. Irt llte cvent of such conlestation.

and unless orhcrwise prohibited liorn doing so ttnder this Sectian 9.10' Company shall

conlinue 1() tfanspoll and Shipper shall continus to lakc Cas pursuanl to tho ternis of this

Agreement. ln the evenr any lalv, order, directivc, rule' or regulation Shall prcvent either

pairy tiom perfornring herenncler, then neither parry shall have any obligation to the other

riuring the period that perlbrmancc uncter the Agrcement is prec|.rded, lf, however, any

Govcinmerital Authority's niodification to this Agreemenl or sity othcr orcler issued'

action taken, inler1lretation renderecl, or rule inrplcnrentccl, will havc a material adverse

cl'{'ect on the riglrts ancl plrligalions of the parlies, including, bur not linlitcd to, thc

rclative cconon,ic positiorr of, anii risks lo, the parties as re{lccted in this Agrecrnent, then

thc partics shall usc rcasonable el'fons ro agrcc tlpoll rcplaccment tcrms that ale

cons-istenr with the relevant ordcr or dircctive, ancl that tllaintain the rt:lativc cconomic

position of, ancl risks to, the parties as reflectcd in this Agrcemeni as of the dale llrst sei

forth abgve. As usetl herein, "Covernnrental Authority" .shall mcall any Unitcd Stalcs

lbderal, s1ale, local, municipal or other government; any governmetltal, regulatory or

administratir.e agency. courl, commission or other aulhofity larvfully elcrcising or

cntirleti ltr exerc-e any adnrinistrative, executive judicial, legislative, police, regulatory

or taxing authority or powerl and any coul1 or govcrturrcntal tribrrnal'

(i) lf any Govcrnmental Authority asse(ing jurisdiction over lhe pipeline

facility contenrplated in this agreement, issues an order, ruling, dccision or

regulalion (including denial ol' necessary perrnits oI iltnclldrllcnls to

cxisting pcrmirs) rclated to thc opcrulir:rn, moinlcnance. or s'lely ancl

integrity iompliance. including any new or revised enlbrceable regulatory

classification of the pipelime facilily, as applicable, which is not

reasonebly fbresceable as of the ljxecution Dale and rvhich lesults in a

nraterially aclverse eflbct on cilhcr |tarly's rights and benelits tlnder this

Agfeem(}nt, each Party shall usc comntercially reasorrable el"fo(s and shall

.*p"rute rvith the other l)arry to pursue all necessarl' pcrnlits, approvals

and authoriz.ations, ifany, ofsuch applicable Governlnental Authority, and

to amend lhe terms and conditions of this Agreement, in each case as may

be teasonably rcquired in order that provision of transportation scrvicc

under rhis Agreernent shall continue; providecl that neithcr Parry shall be

req,iretl to trkc any action pursuant ro this Section which is reasonably

t2-
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FIRM TRANSPORTATION SERVICT ACR[iIJMIINT

Iikely to have a rna{erially advcrse elfect on such Parly's rights and

benefits under this Agreement.

(ii) ln the evenl of the issuance of any enfbrccable and unappealable

compliance obligations related 10 opcration, nrainlenance, or safety and

integrity compliance of the pipeline faciliry, which are not reasonably

foreseeoble ai of the Execution Date. has a substantial and materially

adverse impact on the company, arrd such econontic irnpact cannol be

substantially nriligated by the cornpany, company and shippcr shall nreet

antl negotiate in good faith to dctcrmine if appropriate alteratiorx to this

Agreemenl or orher arangemcnts can be agreed kr tlrat rvill address tlte

opcrational or economic issues caused by such limits or obligations.

(iii) Iiths Parlies are unabls or unwilling to reach agrcemerlt pu$uanl to

this Section 9,10, Company shall har,e the right tcr tcrmin8te this

Agreemsnt, without any furihcr obligations to shipper, upon one hundred

twcnty (120) days prior rwittcn notice to Shippcr'

9.ll Appticgblc t,aw and Vqnqq.. 'l'his Agreentent 9d an1 dispute arising

hcreunder shall bi governed by and interpreted in accordance with the laws of the stnte

of Florida. 'fhe venuE lbr any aclion, at law or in equity, cornmenced by either party

againsr the othcr and arising out of or in conneclion with this Agreement shall be in a

court of the State of Florida having j urisdiction.

9.12 Counterparts. This Agrccmcnl may be c'xccuted in countcrparls, all of

which taken tog"tf"lar ttt.tl constitute one ancl the satnc instrument and each of which

shall bc deemed an original inslrurnenl as against any party who has signed il,
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IN \YITNESS WHARAO$', the panies hereto have csused this Agreement to Ix
cxecuted by their duty authorizcd olJ'rcers or represendives effbctive as of the date fitst
writlen above.

COMPANY
Peninsula Pipeline Compny, lnc.

SHIPPER
'l'he Florida Division of Chcsapeake

Utilities Corporation

(1"o be attested by the cgrperrale secretary ilnot signed by a1 ol'licer ofthe conrpany)

Atlested lly: Attested By:
"fitle:Title: _

Pals:

Kavin Wcbber

-t4-
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PENINSULA PIPTLIN]i COIVIPANY, NC.
FIRM TRANSPORTATTON SERVICE AOREFMENT

SXIIIBIT A

TO

r.IRM'TRANSFORTATION SERVICN AGRIITMNNT

BNTWENN

PB**INSULA PIPELIN0 COMPANY' INC'

ANI}

T.LORIDA PIJBLIC UTILITIES COi\{PANY

Description of
Deliverv Pqint(s)

DATII)

,lanuary l2tr',2018

Description of
Point(s) of
Dclivel,

MD'IQ, in
Dekatherms, excluding

luelSse$iar

pInterconnection In the vicinity of
with FGT Comprcssor the Belvedere Road

stalion 2l at the north bound and Sansbwys Way

Florida hrrnpike Jog Road intersection in Palm

exit in Falm lleach County, Beach County, FI.
ft-

'fotal MD'I'Q {Dekatherms)r f

MHTP:6%

Monthly Reservaiion Charge: f

The Colipany shall provide uritten notificati<ln to Shipper that the Belvedere Pipelinc

has bcen completcd ancl cstablish an in-scrvice date. The Partiss recognize that the

Belvedere Pipeline may be completcd in segnents with cach ssgt1rent placed into-scrvicc

as completecl. In such evenl, lhe Compauy may provide writterr notification of the in-

service date of each segment, whereupon the Cornpany nray begin to charge Shippet a

pro rata portion of thc Monthty Reservation Charge associated with the in-service

segment.

Unauthorizecl Use Ratc (ln adtlition to Monthly Rcservation Charge)f Each Day

of Unauthorizcd Use

15
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PENINSULA PIPSLINE COMPANY, INC.

FIRM TMNSPORTATION SERVICE ACRFEMENT

IN WITNSSS WHURcoF, the parties heret<l have caused this Agreonent to bc

executed by lheir rluly authorizetl oflicers or reprcsentatives cffcctive ns ofthe date first

written above,

COMPANY SHIPPER
Florida Public Utilities ComPanY

Tltle: Vicc Presidant TiUe: Prestdent

(To be atlested by the corporatc lecrctary if not signed by an officer of the company)

Attested By:
Titte:
Date:

Peninl{p Pipelinc Company, Inc.

tt;

Title: President

l0

-16-



Item 13 



State of Florida

Public Service Commission
Clprrlr, Crncr,B Orrrcn CBxrsn o 2540 Snunann Olx Bour,rvlnn

Tar,r,nrussnn. Fr.onroa 3 2399-0850

.M.E.M.O-R-A-N.D.U-M.

DATE:

TO:

FROM:

RE:

PREHEARING OFFICER:

CRITICAL DATES:

SPECIAL INSTRUCTIONS:

April6,2018

Office of Commission Clerk (Stauffq)

Division orEconomics (Bruce) MY IPM
office of the General Counsel (Mapp)Kd1/t\+1,

Docket No. 20180014-WS - Investigation of allowance for funds prudently
invested (AFPD in Lake County, by Utilities, Inc. of Florida.

AGENDA: 04120/18 - Regular Agenda - Proposed Agency Action - Interested Persons May
Participate

COMMISSIONERS ASSIGNED: All Commissioners

Administrative

None

None
*J

Case Background

Utilities, Inc. of Florida (UIF or utility) is a Class A water and wastewater utility providing
service in Charlotte, Highlands, Lake, Lee, Marion, Orange, Pasco, Pinellas, Polk, and Seminole
Counties. The utility reported operating revenues of $2,498,891 for water and $1,440,710 for
wastewater in its 2016 annual report.

Pursuant to Order No. PSC-2017-0361-FOF-WS,I the Commission found the utility serving in
excess of the number of equivalent residential connections (ERCs) upon which the allowance for
funds prudently invested (AFPD charges were designed for UIF's Lake Groves water and

wastewater systems and UIF's Lake Utility Services (LUSf water system. As a result, the

t Order No. PSC-2017-0361-FOF-WS, in Docket No. 20160101-WS, issued September 25,2017, In re: Application

for increase in wqter and wastewater rates in Charlotte, Highlands, Lake, Lee, Mqrion, Orange, Pasco, Pinellas,
Polk, and Seminole Counties by Utilities, Inc. of Florida.
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Commission discontinued the AFPI charges for those systems and ordered an investigation to
determine the amount of overcollection of AFPI charges and the appropriate disposition of the

overcollection.

This recommendation addresses the results of the investigation into potential overcollections of
AFPI charges and the disposition of the overcollection for UIF's Lake Groves and LUSI
systems. The Commission has jurisdiction pursuant to Sections 367.081 and 367.091, Florida
Statutes (F.S.).
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Issue I

Discussion of lssues

lssue 1,' Should UIF be required to refund overcollections of AFPI charges and, if so, what is
the appropriate amount to be refunded?

Recommendation: Yes. UIF should be required to refund overcollected AFPI charges of
$165,739 with interest in accordance with Rule 25-30.360, F.A.C. to the two developers that paid
AFPI charges for a total of 292 connections. The refund should be completed within 90 days of
the Commission's vote and documentation supporting the final refund should be provided within
10 days of the completed refund. (Bruce)

Staff Analysis;

Background
Pursuant to Rule 25-30.434, Florida Administrative Code (F.A.C.), an AFPI charge is a

mechanism designed to allow a utility the opportunity to earn a fair rate of return on prudently
constructed plant held for future use from the customers that will be served by that plant. This
one-time charge is assessed based on the date the future customer connects to the utility's
system. The charge is calculated for one equivalent residential connection (ERC) on a monthly
basis up to the time the utility reaches the designed capacity of the plant for which the charge
applies. The calculation includes the costs associated with the non-used and useful facilities and
the number of future ERCs from which the utilitv mav collect the AFPI charses.

Lake Groves
Lake Groves's initial rates and charges became effective in an original certificate case in 1991.2

The water and wastewater AFPI charges that were approved in that docket were designed to be

collected from 545 ERCs. The projected capacity of the water system at the time the charges
were approved was 600,000 gallons per day (gpd) and the projected capacity of the wastewater
system was 160,000 gpd.

Over the years, Lake Groves's certificates were amended on several occasions to include
additional territory and the Commissio^n approved the utility's existing rates and charges,
including AFPI for each new territory.' In 1999, the Commission approved the transfer of
majority organizational control of Lake Groves to Utilities, Inc. and the rates and charges of
Lake Groves were continued.a According to the order approving the transfer, the utility was

'Order No. 24283, issued March 25, 1991 , in Docket No. 19900957-WS, In re: Application of Lake Groves
Utilities, Inc. for water and sewer certificates in Lake County.

' Order No. fSC-gZ-1328-FOF-WS, issued November 16, lgg2, in Docket No. 19920900-WS, 1r re: Application of
Lake Groves Utilities, Inc. for amendment of Certificates Nos. 534-14 qnd 465-5 in Lake County, FI; Order No.
PSC-94-01 I 6-FOF-WS, issued January 3l , 7994, in Docket No. 1993 1000-WS, /n re: Application for amendment of
Certificate Nos. 534-W and 465-5 in Lake County by Lake Groves Utilities, Inc.; Order No. PSC-99-0884-FOF-WS,
issued May 3,1999, in Docket No. 19990195-WS, /re re: Applicationfor amendment of Certificqtes Nos. 434-I{ and
465-5 to add additional territory in Lake County by Lake Groves Utilities, Inc. and Order No. PSC-00-1657-PAA-
WS, issued September 18,2000, in Docket No.20000430-WS, /n re: Applicationfor amendment of Certificates
Nos. 534-W and 465-3 to add territorv in Lake County by Lake Groves Utilities, Inc.
o Otde. No. PSC-99-0164-FOF-WS, issued January 26,lggg, in Docket No. 19980958-WS, fu re: Applicationfor
transfer of majority organizational control of Lake Groves Utililies, Inc. in Lake County to Utilities, Inc.
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Issue 1

serving approximately 600 water and wastewater customers at that time, which exceeded the
number of ERCs upon which the AFPI charges were based.

In Docket No. 20070693-WS,5 the Commission found that the Lake Groves wastewater system
was 52.42 percent used and useful based on 1,000,000 gpd of capacity; the utility was serving
approximately 2,860 ERCs during the test year. According to the utility's annual reports, no
AFPI charges were collected from 1991 through 2016. However, in response to a data request,
the utility indicated that during early 2017 it had collected $165,739 in AFPI charges for future
Lake Groves wastewater connections.

LUSI
The Commission approved AFPI charges for the LUSI water system in the utility's original
certificate application in 1988.o The charges were designed to be recovered from 106 future
ERCs based on projected capacity of 37,100 gpd. Several amendments were approved for the
LUSI system and by 1992 the utility was serving over 300 customers.T Subsequently, in a rate
case in 1997,6 the Commission found that LUSI may have incorrectly collected the AFPI charges
approved in 1988 and opened an investigation. During the 1997 rate case, the Commission also
approved new AFPI charges for the LUSI water system as a result of increases in the capacity of
the water treatment plant (WTP) and the distribution system. Separate charges were designed for
the WTP and the distribution system based on the increased capacity of those systems and the
used and useful adjustments that were made during the rate case. The new WTP AFPI charge
was designed to be collected from 1,080 future ERCs and the distribution system AFPI charge
was designed to be collected from 977 future ERCs. At that time, the LUSI water system served
937 ERCs.

As a result of the investigation into the potential overcollection of LUSI's 1998 AFPI charges,
the Commission found that LUSI had overcollected those AFPI charges and required LUSI to
record the overcollection as contributions-in-aid-of-construction (CI.{C).e Following a protest
and settlement agreement, two customers who protested were given a refund in the amount of the
AFPI charges they paid.l0 According to the utility's annual reports, AFPI charges in the amount

5 Order No. PSC-09-0101-PAA, issued February 76,2009, in Docket No. 20070693-WS, /n re: Applicationfor
increqse in water and wastewater rqtes in Lake County by Lake Utility Services, Inc.
o Order No. 19962, issued September 8, 1988, in Docket No. 19871080-WU, In re: Application of Lake Utitity
Services, Inc. for an original water certificqte in Lake County, Florida.
' Order No.24957, issued August 21, 7991, in Docket No. 19900989-WU, In re: Application of Lake Utility
Services, Inc. for amendment of CertiJicate No. 496-14 in Lake County, Florida; Order No. PSC-92-1369-FOF-WU,
issued November 24, 1992, in Docket No. 19920174-WU, In re: Applicationfor Amendment of Certificate No. 496-
l( in Lake County by Lake Utility Serrices, Inc.; Order No. PSC-93-1092-FOF-WU, issued July 27,1993, in Docket
No. 19910760-WU, In re: Application for transfer of assets from Lake Saunders Acres Subdivision to Lake Utility
Services, Inc., Amendment of Certificqte No. 496-lY and a Limited Proceeding to estqblish rates and charges.t Order No. PSC-97-053 1-FOF-WU, issued lr'ray 9, lgg7 , n Docket No. 19960444-WU, In re: Application for rate
increqse andfor increase in service availability charges in Lake County by Lake Utility Services, Inc.
' Order No. PSC-98-0796-FOF-WU, issued June 8, 1998, in Docket No. 19980483-WU, In re: Investigation into
possible over collection of allowance for funds prudently invested (AFPD in Lake County, by Lake Utility Services,
Inc.

'o Order No. PSC-99-0644-AS-WU, issued April 6, 1999, in Docket No, 19980483-WU, In re: Investigation into
possible over collection of allowance for funds prudently invested (AFP, in Lake County, by Lake Utility Sewices,
Inc.

-4-



Docket No. 20180014-ws
Date: April 6,2018

Issue I

of $421 ,472 were collected for LUSI from 1999 through 2001 based on the new charges
approved in the 1997 rate case.

Merger of Lake Groves and LUSI
In 2002, as a result of a corporate merger and name change, Lake Groves was merged with
LUSLtT At that time, the LUSI system had approximately 3,000 water customers and the Lake
Groves system had approximately 2,200 water and wastewater customers.

Following the merger, the utility had rate cases in 200812 and 201013; however, the final orders in
those dockets did not address AFPI charges and collections. The utility was serving
approximately 8,746 water and2,827 wastewater customers in 2010. The Commission found that
the Lake Groves wastewater treatment plant (WWTP) was 53 percent used and useful (the
capacity had been expanded from 500,000 gpd to 1,000,000 gpd), and the WTP as well as the
water distribution and wastewater collection lines were 100 percent used and useful.

Staff lnvestigation
In Docket No. 20160101-WS, the Commission discontinued the AFPI charges for UIF's Lake
Groves and LUSI systems and ordered an investigation to determine the amount of over
collection and the disposition of the overcollection of AFPI charges.to As noted above, the Lake
Groves AFPI charges were approved in 1991 based on 545 ERCs. Based on staff s review of
annual reports and prior rate case dockets, the number of ERCs upon which the Lake Groves
water and wastewater AFPI charges were based was exceeded around 1999 when the utility was
serving approximately 600 ERCs. After several expansions to the capacity of the WWTP, it was
found to be 52.42 percent used and useful in Docket No. 20070693-WS; the utility was serving
approximately 2,860 ERCs during the test year.'5

In response to staff s data request, the utility argued that the AFPI charges for its Lake Groves
wastewater system should not have been discontinued in the 2016 rate case because it had been
found to be less than 100 percent used and useful. As a result, the utility believed it was entitled
to collect AFPI charges pursuant to its tariff. The utility indicated that its tariffs did not specify a
cap on the ERCs for which AFPI could have been collected. The utility stated that had it known
there was a cap on the number of ERCs, it would have filed the appropriate tariff amendment at
the time. Further, due to the fact that the wastewater plant had undergone a substantial increase
in capacity, the utility stated that the AFPI tariff was actually obsolete and the Commission
should have updated the AFPI charges in prior rate proceedings to recognize the substantial

tt Order No. PSC-02-1658-FOF-WS, issued November 26,2002, in Docket No. 20020695-WS, 1n re: Application
for name change on Certificate No. 465-5 in Lake Countyfrom Lake Groves Utilities, Inc. to Lake Utility Services,
Inc., holder of Certificate No. 496-14, pursuant to merger of Lake Groves with Lake Utility, and request for
cancellqtion of Certificate No. 534-Il/ held by Lake Groves.
'' Order No. PSC-09-0101-PAA-WS, issued February 16,2009, in Docket No. 20070693-WS, 1n re: Applicationfor
increqse in water and wastewater rates in Lake County by Lake Utility Senrices, Inc.
't OrderNo. PSC-ll-0514-PAA-WS, issuedNovember 3,2011, in DocketNo. 100426-WS, 1n re: Applicationfor
increase in water and wastewater rates in Lake County by Lake Utility Services, Inc.
'o Order No. PSC-2017-0361-FOF-WS, issued September 25,2017, in Docket No. 20160101,In re: Applicationfor
increqse inwater andwastewaterrates inCharlotte, Highlands, Lake, Lee, Marion, Orange, Pqsco, Pinellas, Polk,
and Seminole Counties by Utilities, Inc. of Florida.
'' Order No. PSC-09-0101-PAA-WS, issued February 16,2009,in Docket No. 20070693-WS, /n re: Applicationfor
increase in water and wastewater rates in Lake County by Lake Utility Sewices, Inc.
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increase in the capacity of the WWTP plant. According
collected for Lake Groves was $165,739, which was
connections.

Issue 1

to the utility, the only AFPI charges
collected during early 2017 for 292

Rule 25-30.434(6), F.A.C., provides that the utility can collect AFPI charges until all projected
ERCs included in the calculation of the charge have been added. While staff agrees that the
original tariff for the Lake Groves AFPI charges did not reflect the 545 ERCs upon which the
charges were based, the requirement was included in the Order No. 24283 when the AFPI
charges were approved in 1991. Staff agrees with the utility that the AFPI charges could have
been revised to reflect that circumstances had changed in regards to the capacity of system.
However, pursuant to Section 367.091(4), F.S., a utility may only charge the rates and charges in
its approved tadff. Rates and charges may only be changed as a result of a Commission decision
and it is incumbent upon the utility to request a revaluation of its rates and charges. Therefore,
the utility should have discontinued collection of AFPI charges for the Lake Groves water and
wastewater systems when the 545 ERCs were connected. Therefore, UIF should be required to
refund overcollected AFPI charges for the Lake Groves system of $165,739 with interest in
accordance with Rule 25-30.360, F.A.C.

Further, as previously discussed, the Commission investigated the overcollection of AFPI
charges for LUSI, a sister cooperation, in 1998.16 The Commission required LUSI to record the
overcollection as CIAC and required refunds to the two customers that had protested an earlier
decision. Following approval of new AFPI charges in 1997, that were based on increased
capacity in the water system, the LUSI customer growth exceeded the number of ERCs upon
which those charges were based around 2001. According to the utility's annual reports, the LUSI
AFPI charges were only collected from 1999 through 2001; it does not appear that the AFPI
collection exceeded the number of ERCs upon which the charges were based. Therefore, it
appears there was no overcollection of AFPI for the LUSI water system.

UIF currently has approved AFPI charges for seven of its wastewater systems, including
LongwoodlT and Sandalhavenls as well as the five systems for which charges were recently
approved in Docket No. 20170223-SU. None of the UIF water systems have approved AFPI
charges.

CONCLUSION
Based on the above, it appears there was no overcollection of AFPI for the LUSI water system.
Howevet, UIF should be required to refund overcollected AFPI charges for the Lake Groves
system of $165,739 with interest in accordance with Rule 25-30.360, F.A.C. to the two
developers that paid AFPI charges for a total of 292 connections. The refund should be
completed within 90 days of the Commissionos vote and documentation supporting the final
refund should be provided within 10 days of the completed refund.

'u Order No. PSC-99-0644-AS-WU, issued April 6, 1999, in Docket No. 19980483-WU, In re: Investigation into
p_ossible overcollection of allowancefor funds prudently invested in Lake County, by Lake Utility Serttices, Inc.
" Order No. 20779, issued February 20, 1989, in Docket No. 19871059-SlJ, In re: Application by Longwood
Utilities, Inc. for rate increqse in Seminole County.
t* Order No. PSC-16-0151-FOF-SU, issued April 18, 2016, in Docket No. 20150102-SIJ, In re: Applicationfor
increase in wastewater rates in Charlotte County by Utilities, Inc. of Sandalhaven.
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Issue 2

lssue 2.' Should this docket be closed?

Recommendation: If no person whose substantial interests are affected by this proposed
agency action files a protest within 2l days of the issuance of the order, a consummating order
should be issued. This docket should remain open for staffs verification that the utility has
completed the refund pursuant to Rule 25-30.360, F.A.C. Once staff has verified that refunds are
complete, this docket should be closed administratively. (Mapp)

Staff Analysis: If no person whose substantial interests are affected by this proposed agency
action files a protest within 2l days of the issuance of the order, a consummating order should be
issued. This docket should remain open for staff s verification that the utility has completed the
refund pursuant to Rule 25-30.360, F.A.C. Once staff has verified that refunds are complete, this
docket should be closed administrativelv.
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TO: Office of Commission Clerk (Stauffer)

FROM: Divisionof Economics6ruas$ ap & $$'t -iw
Division of Accounting and Finance (Cicchetti, Maurey) "'
Office of the General Counsel (Crawford\aD

()
RE: Docket No. 20180025-WS - Application for approval of tariff for the gross-up of

CIAC in Charlotte, Highlands, Lake, Lee, Marion, Orange, Pasco, Pinellas, Polk,
and Seminole Counties, by Utilities, Inc. of Florida.

AGENDA: 04120118 - Regular Agenda - Proposed Agency Action (Issue 1) and Tariff Filing
(Issue 2) - Interested Persons May Participate

COMMISSIONERS ASSIGNED: All Commissioners

PREHEARING OFFICER:

CRITICAL DATES:

SPECIAL INSTRUCTIONS:

Administrative

06101118 (60-Day Suspension Date)

Place before Docket Nos. 20180042-WS and 20180059-
WU

Case Background

Utilities, Inc. of Florida (UIF or utility) is a Class A utility providing water and wastewater
services to 27 systems in the following counties: Charlotte, Highlands, Lake, Lee, Marion,
Orange, Pasco, Pinellas, Polk, and Seminole. The utility reported in its 2016 annual report, water
operating revenues in the amount of $2,498,891 and $1,440,710 for wastewater.

Pursuant to Order No. PSC-2018-0162-TRF-WS, issued March 26,2018, in the instant docket,
the Commission approved UIF's tariff for the gross-up of contributions in aid of construction
(CIAC). The gross-up amounts to be collected were subject to refund pending resolution of
Docket No. 20180013-PU, In re: Petition to establish a generic docket to investigate and adjust
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rates for 2018 tax savings by Office of Public Counsel and guaranteed by a corporate
undertaking. UIF was ordered to file with its Annual Report a calculation detailing: (l) the
amounts of cash and property contributions received during the reporting year; (2) the
calculation of the utility's tax liability for the reporting year; and (3) the amount of taxes actually
collected on CIAC for the reporting year. The reporting requirement was to begin with the 2018
Annual Report and continue each year thereafter.

On April 2,2018, UIF filed a request for termination of its CIAC gross-up tariffs. Upon further
reflection, UIF is concemed that requiring the gross-up of CIAC will eliminate its opportunity to
obtain government grants, since it would require the amount of the grant to be increased to cover
the income tax liability. In addition, UIF believes the CIAC gross-up may put the utility at a
competitive disadvantage because developers may choose other alternatives in lieu of the
utility's services to avoid paying the higher grossed-up CIAC. As an alternative, the utility stated
that a developer could construct its own facilities and create a non-regulated homeowner's
association to own and operate the facilities. Also, the utility indicated that an adjacent
govemment-owned utility could create an incentive for the developer to find a way to circumvent
UIF's exclusive service territory. As a condition of the requested termination of its CIAC gross-
up tariffs, UIF asked for acknowledgement of its preferred treatment of the taxes it pays on
CIAC.

This recommendation addresses the utility's request for termination of its CIAC gross-up tariffs
and the acknowledgement of its preferred treatment of the taxes it pays on CIAC. The
Commission has jurisdiction pursuant to Sections 367.081 and 367 .091, Florida Statutes.
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Issue I

Discussion of lssues

lssue 7; Should the Commission acknowledge, in the positive, UIF's requested treatment of
the taxes it pays on CIAC?

Recommendation: Yes. Netting debit deferred taxes against credit deferred taxes in the
capital structure, as requested by UIF, is standard Commission practice. It is also standard

Commission practice to include debit deferred taxes in rate base if the net of the credit and debit
deferred taxes is a debit. (Cicchetti)

Staff Analysis: Netting debit deferred taxes against credit deferred taxes is standard

Commission practice.' Debit deferred taxes arise when a utility pays taxes that have not yet been

collected from customers. Credit defened taxes arise when customers have paid taxes through
rates but the taxes have not yet been paid by the Company to the IRS. Net credit deferred taxes

are included as zero-cost capital in the capital structure and net debit deferred taxes are included
in rate base. It is uncommon for a utility to have a net debit deferred tax balance.

If CIAC is not grossed-up for taxes, the utility will pay the tax itself and will remain whole by
netting debit deferred taxes against credit deferred taxes or including the debit deferred taxes in
rate base. Such treatment is beneficial because it will allow UIF to obtain government grants

without having to charge the governmental entity an additional amount for taxes and will keep

from putting UIF at a competitive disadvantage regarding growth by avoiding a gross-up charge

for taxes associated with CIAC.

Therefore, staff recommends that the Commission acknowledge that UIF's requested treatment
of the taxes it pays on CIAC appears reasonable and is consistent with the Commission's
regulatory practices.

' Order Nos. PSC-00-2054-PAA-WS, pp.25-27, issued October 27,2000, in Docket No. 990939-WS, In re:

Application for rate increqse in Martin County by Indiantown Company, Inc. and PSC-01-0326-FOF-SU, p. 38,

issued February 6, 2001, in Docket No. 991643-SU, 1n re: Application for increase in wastewater rqtes in Seven

Springs System in Pqsco County by Aloha Utilities, Inc.
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Issue 2

lssue 2.' Should the Commission approve UIF's request to terminate its CIAC gross-up tariffs?

Recommendation: Yes. If the Commission approves UIF's requested tax treatment of CIAC
in Issue l, it should also approve the utility's request to terminate its CIAC gross-up tariffs. The

tariff should be terminated upon the vote of the Commission. UIF should provide notice to
property owners who have requested service during the 12 months prior to the request to
terminate the CIAC gross-tariffs. The utility should provide proof of noticing within l0 days of
rendering its approved notice. The termination of the CIAC gross-up tariffs should relieve the

utility of the reporting requirements that were outlined in Order No. PSC-2018-0162-TRF-WS.
(Hudson)

Staff Analysis: As stated in the case background, UIF requested acknowledgement of its
preferred method of treatment of taxes to be paid on CIAC, which is to offset deferred taxes

against credit deferred taxes in the capital structure. If the net of the credit and debit deferred

taxes is a debit, the amount is included in rate base. As discussed in Issue l, staff recommends

that the utility's requested treatment is standard Commission practice. As a result, staff believes

it is appropriate to grant the utility's request to terminate its CIAC grosstariffs.

The utility's CIAC gross-up tariffs became effective March 15, 2018. Pursuant to Order No.
PSC-2018-0162-TRF-WS, the utility was required to file with its Annual Report a calculation
detailing: (l) the amounts of cash and property contributions received during the reportingyea\
(2) the calculation of the utility's tax liability for the reporting year; and (3) the amount of taxes

actually collected on CIAC for the reporting year. Since the implementation of the tariffs, the

utility did not collect any CIAC. Further, the termination of the CIAC gross-up tariffs should

relieve the utility of the reporting requirements.

Based on the above, the Commission should approve UIF's request to terminate its CIAC gross-

up tariffs. The tariff should be terminated upon the vote of the Commission. UIF should provide

notice to property owners who have requested service during the 12 months prior to the request

to terminate the CIAC gross-tariffs. The utility should provide proof of noticing within 10 days

of rendering its approved notice. The termination of the CIAC gross-up tariffs relieve the utility
of the reporting requirements that were outlined in Order No. PSC-2018-0162-TRF-WS.

-4-
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Issue 3

lssue 3.' Should this docket be closed?

Recommendation: With respect to Issue 1, if no person whose substantial interests are

affected by the proposed agency action files a protest within 2l days of the issuance of the order,

a consummating order should be issued. With respect to Issue 2, the order should become final
upon the issuance of the consummating order unless a person whose substantial interests are

affected by the Commission's decision files a protest within 2l days of the issuance of the order.
If a timely protest is filed, the tariff should remain in effect, pending resolution of the protest. If
no protest is timely filed as to Issues I or 2, the docket should close upon the issuance of the

consummating order. In the event of a protest, the docket should remain open to address the
protest. (Crawford)

Sfaff Analysis: With respect to Issue 1, if no person whose substantial interests are affected
by the proposed agency action files a protest within 2l days of the issuance of the order, a
consummating order should be issued. With respect to Issue 2, the order should become final
upon the issuance of the consummating order unless a person whose substantial interests are

affected by the Commission's decision files a protest within 2l days of the issuance of the order.
If a timely protest is filed, the tariff should remain in effect, pending resolution of the protest. If
no protest is timely filed as to Issues I or 2, the docket should close upon the issuance of the

consummating order. In the event of a protest, the docket should remain open to address the
protest.
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RE: Docket No. 20180042-WS - Application for approval of tariff for the gloss-up of

CIAC in Martin County, by Indiantown CompanY, [nc.

AGENDA= 04120118 - Regular Agenda - Tariff Filing - Interested Persons May Participate

COMMISSIONERS ASSIGNED: All Commissioners

Gase Background

Indiantown Company, Inc. (Indiantown or utility) is a Class A utility providing water and

wastewater services in Martin County to approximately 2,181customers. The utility reported in
its 2016 annual report operating revenues in the amount of $758,519 for water and$1,24I,519
for wastewater. The utility did not collect any contributions in aid of construction (CIAC) for
2016.

On February 20,2018,the utility filed an application for approval of a tariff to allow for gtoss-up

of CIAC. As discussed in Issue I below, the utility indicated that the change in tax law may

cause it to risk the loss of its opportunity to earn a reasonable return on its used and useful

property if it is not allowed to collect the tax impact on receipt of CIAC. On March 29,2018,the
utility filed revised tariff sheets that incorporate depreciation expense into the gross-up

calculations. This recommendation addresses the utility's request for approval of a gross-up
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tariff. This recommendation only addresses changes in the tax code related to CIAC. Any
potential refund related to the change in the federal tax rate currently embedded in the Utility's
rates is outside of this recommendation and will be addressed in the generic Docket No.
20180013-PU.1 The Commission has jurisdiction pursuant to Sections 367.081 and 367.091,
Florida Statutes (F.S.).

I Docket No. 20180013-PIJ, In re: Petition to establish generic docket to investigate and adjust rates for 2018 tax

savings, by Ofice of Public Counsel.
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Issue I

Discussion of lssues

lssue 1,' Should Indiantown's request for approval of tariffs to allow the gross-up of CIAC be
approved?

Recommendation: Yes, the revised tariff filed on March 29,2018 should be approved. The
utility should provide notice to all persons in the service areas included in the application who
have filed a written request for service or who have been provided a written estimate for service
within the 12 calendar months prior to the month the application was filed. The approved gross-
up charges should be effective for connections made on or after the stamped approval date on
the tariff sheets. The utility should provide proof of noticing within 10 days of rendering its
approved notice. (Sibley, Hudson, Cicchetti)

Staff Analysis: Effective January 1,2018, the Federal Tax Cuts and Jobs Act amended
Section ll8 of the Internal Revenue Code. Prior to the amendments, CIAC was exempt from
taxable gross income for water and wastewater utilities. As a result of the amendments, both cash
and property CIAC are now taxable gross income for water and wastewater utilities.
In recognition of this change in the tax law, the Commission has opened Docket No. 20180013-
PU, In re: Petition to establish a generic docket to investigate and adjust rates for 2018 tax
savings by Office of Public Counsel to address the potential rate impacts on regulated
electric, gas, water, and wastewater utilities.

A similar law, the Tax Reform Act of 1986, became effective in 1987.2 In Docket No.
19860184-PU, the Commission found that it was appropriate to allow water and wastewater
utilities to recover the tax on CIAC from the contributor, including the tax associated with the
additional tax that would also become taxable income. For those utilities that were approved
to collect the gross-up on CIAC, the gross-up amounts collected were held subject to
refund and were evaluated on a case-by-case basis as to whether any refunds were subsequently
required.

On March 29, the utility filed revised tariffs (Attachment A) to gross-up cash service availability
charges and property contributions to recover the federal and state corporate income taxes
associated with those contributions. According to the utility, Indiantown could risk loss of its
opportunity to earn a reasonable retum on its property used and useful in the public service if it
is not allowed to collect the tax impact on receipt of CIAC.

The revised tariffs recognize that, for depreciable property, depreciation expense is tax
deductible and the Utility's tax liability will be reduced by the amount of depreciation claimed
for tax purposes. The revised tariff is mathematically the same, regarding the gross-up for taxes,
as the tariff approved by the Commission following the hearing in Docket No. 860184-PU.'
Because the revised tariffs accurately depict the Utility's expected tax expense associated with
CIAC, staff believes no further Commission action would be required once the gross-up formula

' The amendment was repealed in 1996.
' Order No. 23541, issued October l, 1990, in Docket No. 860184-PU, In re: Request by Florida Waterworks
Association for investigation of proposed repeal of Section I I 8(b), Internql Revenue Code [Contributions-in-aid-of-
constructionJ.
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Issue I

has been approved. Staff notes that in Order No. 23541 in Docket No. 860184-PU, the
Commission required a reconciliation of CIAC tax collected to taxes paid. Staff does not believe
a reconciliation of tax collected on CIAC to taxes paid should be required for two reasons. First,
the proposed formula more appropriately tracks the potential tax liability associated with the
collection of CIAC. Second, expenses approved in base rates are not typically subject to
reconciliation. For example, the utility's revenue requirement is grossed-up for expected taxes
and expected tax expense is included in rates but there is no after-the-fact proceeding to
reconcile taxes actually paid with tax expense allowed in case the Utility experienced a loss and
paid no taxes. Consequently, staff believes no after-the-fact proceeding is warranted to compare
allowed tax expense for CIAC to actual tax expense and, therefore, no corporate undertaking is
necessary.

Based on the above, staff recommends that the revised tariff should be approved. The
approved gross-up charges should be effective for connections made on or after the stamped
approval date on the tariff sheets. The utility should provide notice to all persons in the service
areas included in the application who have filed a written request for service or who have been
provided a written estimate for service within the 12 calendar months prior to the month the
application was filed. The utility should provide proof of noticing within 10 days of rendering
its approved notice.
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Issue 2

lssue 2; Should this docket be closed?

Recommendation: If a protest is filed by a substantially affected person within 21 days of
issuance of the order, the revised tariff should remain in effect, with any revenues held subject to
refund, pending resolution of the protest. If no timely protest is filed, the order should become
final upon the issuance of a consummating order. However, the docket should remain open to
allow staff to verify that the appropriate notice has been filed by the Utility and approved by
staff. Once the utility has provided proof of noticing, the docket should be closed

admini stratively. (Crawford)

Staff Analysis: If a protest is filed by a substantially affected person within 21 days of
issuance of the order, the revised tariff should remain in effect, with any revenues held subject to
refund, pending resolution of the protest. If no timely protest is filed, the order should become
final upon the issuance of a consummating order. However, the docket should remain open to
allow staff to verify that the appropriate notice has been filed by the Utility and approved by
staff. Once the utility has provided proof of noticing, the docket should be closed
administratively.
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ATTACHMENT A
Page I of2

INDIANTOWN COMPANY, INC.

WATER TARIFF

ORIGINAT SHEET NO. 19.1

Jeffrev S. Leslie

ISSUING OFFICER

President

lncome Taxes Related to Cash and Propefi Contributions In Aid of Construction
The utility may gross-up cash service availability charges and property contributions in aid of
construction in order to recover the federal and state corporate income taxes associated with
these contributions. The formula to be used to gross-up cash service availability charges and

contributed property are as follows:

TAX IMPACT= Full Gross Up:

Depreciable Plant:

For utilities using staight-line depreciation for tax purposes, the gross-up fonnula shall

be: (CP - (CP * (l/TL) * .5) * (CTR/ (I-CTR)

For utilities using an accelerated rate of depreciation for tax purposes, the gross-up

formula shall be: (CP - (CP * AI{) '* .5) '* (CTW (l-CTR)

Land (and Cash): (CL * CTR) * (CTR(I-CTR)

Where:

CP = Contributed Plant

TL: Tax Life of Conhibuted Plant

AR: First Year Accelerated Depreciation Rate for Tax Purposes

CTR = Combined Federal (FT) and State (ST) Income Tax Rare. ST+FT (l-ST)

CL = Contibuted Land (and Contibuted Cash)

EFFECTIVE DATE:

TYPE OF FILING: Tariff Filing
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ATTACHMENT A
Page2 of2

INDIANTOWN COMPANY, INC. ORIGINATSHEET NO, 18.1

WASTEWATER TARIFF

Income Taxes Related to Cash and Property Contributions In Aid of Construction

The utility may gross-up cash service availability charges and property contributions in aid of
construction in order to recover the federal and state corporate income taxes associated with

these contributions. The formula to be used to gross-up cash service availability charges and

contributed property are as follows:

TAX IMPACT= Full Gross Up:

Depreciable Plant:

For utititiss using straight-line depreciation for tax purposes, the gross-up fomrula shall

be: (CP - (CP * (l/TL) * .5)) * (CTR/ (I-CTR)

For utilities using an accelerated rate of depreciation for tax purposes, the gross-up

fomrula shall be: (CP - (CP * AI{) * .5) + (CTR/ (I-CTR))

Land (and Cash): (CL * CTR) * (CTR(l-CTR)

Where:

CP = Conbibuted Plant

TL = Tax Life of Contibuted Plant

AR: First Year Accelerated Depreciation Raie for Tax Purposes

CTR = Combined Federal (FT) and State (ST) Income Tax Rate. ST+FT (1-ST)

CL = Contributed Land (and Contibuted Cash)

lpffrev S. leslieEFFECTIVE DATE:

TYPE OF FILING: Tariff Filing

ISSUING OFFICER

President
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State of Florida

Public Service Commission
C.lptrAl, Crncln Onrrcr Cntrnn o 2540 Snunmno OnxBour,nvann

TAU,AIrassrE, FLoRTDA 32399-0850

-M.E.M-O.R.A-N.D-U.M-

DATE:

TO:

FROM:

PREHEARING OFFICER:

CRITICAL DATES:

SPECIAL INSTRUCTIONS:

Administrative

04/30118 (60-Day Suspension Date)

Place next to Docket No. 20180042-WS.

April6,2018

Office of Commission Clerk (Stauffer) : :

Division of Economics (Friedrich, Hudson 1W !0, ffiDivision of Economics (Friedrich, Hudsonl t'F 00, f*g l, ;

Division of Accounting and Finance lCiccfretti\ ltg *L/y\ ' 
rLrrr6 qrru r urqrww \vrvv-uvt$( ttf,- :- - ' . I

Office of the General Counsel (Crawford)>Sy . r *i'';

r)
RE: Docket No. 20180059-WS - Application for approval of tariff for the grors*p

CIAC in Escambia County, by Peoples Water Service Company of Florida, Ig9.
L}

AGENDA: 04120118 - Regular Agenda - Tariff Filing - Interested Persons May Participate

COMMISSIONERS ASSIGNED: All Commissioners

Case Background

Peoples Water Service Company of Florida, Inc. (Peoples or utility) is a Class A utility providing
water service to approximately 12,200 customers in Escambia County. The utility reported in its
2016 annual report water operating revenues in the amount of $3,614,440 and contributions in
aid of construction (CIAC) in the amount of $106,227.

On February 28,2018, the utility filed an application for approval of a tariff to allow for gross-up
of CIAC. As discussed in Issue I below, the utility indicated that the change in tax law may
cause it to risk the loss of its opportunity to earn a reasonable retum on its used and useful
property if it is not allowed to collect the tax impact on receipt of CIAC. On March 29,2018,the
utility filed a revised tariff sheet that incorporates depreciation expense into the gross-up
calculations. This recommendation addresses the utility's request for approval of a gross-up
tariff. This recommendation only addresses changes in the tax code related to CIAC. Any
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potential refund related to the change in the federal tax rate currently embedded in the Utility's
rates is outside of this recommendation and will be addressed in the generic Docket No.
20180013-PU.r The Commission has jurisdiction pursuant to Sections 367.081 and 367.091,
Florida Statutes (F. S.).

I Docket No. 20180013-PlJ,In re: Petition to establish generic docket to investigate and adjust rates for 2018 tax
savings, by Offrce of Public Counsel.
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Issue 1

Discussion of lssues

lssue 1.' Should People's request for approval of a tariff to allow the gross-up of CIAC be
approved?

Recommendation: Yes, the revised tariff filed on March 29,2018 should be approved. The
utility should provide notice to all persons in the service areas included in the application who
have filed a written request for service or who have been provided a written estimate for service
within the 12 calendar months prior to the month the application was filed. The approved gross-
up charges should be effective for connections made on or after the stamped approval date on
the tariff sheets. The utility should provide proof of noticing within 10 days of rendering its
approved notice. (Friedrich, Hudson, Cicchetti)

Staff Analysis: Effective January 1,20T8, the Federal Tax Cuts and Jobs Act amended
Section 118 of the Internal Revenue Code. Prior to the amendments, CIAC was exempt from
taxable gross income for water and wastewater utilities. As a result of the amendments, both cash
and property CIAC are now taxable gross income for water and wastewater utilities.
In recognition of this change in the tax law, the Commission has opened Docket No. 20 1 800 I 3 -
PU, In re: Petition to establish a generic docket to investigate and adjust rates for 2018 tax
savings by Office of Public Counsel to address the potential rate impacts on regulated
electric, gas, water, and wastewater utilities.

A similar law, the Tax Reform Act of 1986, became effective in 1987.2 In Docket No.
19860184-PU, the Commission found that it was appropriate to allow water and wastewater
utilities to recover the tax on CIAC from the contributor, including the tax associated with the
additional tax that would also become taxable income. For those utilities that were approved
to collect the gross-up on CIAC, the gross-up amounts collected were held subject to
refund and were evaluated on a case-by-case basis as to whether any refunds were subsequently
required.

On March 29, the utility filed a revised tariff (Attachment A) to gross-up cash service
availability charges and property contributions to recover the federal and state corporate income
taxes associated with those contributions. According to the utility, Peoples could risk loss of its
opportunity to earn a reasonable retum on its property used and useful in the public service if it
is not allowed to collect the tax impact on receipt of CIAC.'

The revised tariff recognizes that, for depreciable property, depreciation expense is tax
deductible and the Utility's tax liability will be reduced by depreciation claimed for tax
purposes. The revised proposed tariff is mathematically the same, regarding the gross-up for
taxes, as the tariff approved by the Commission following the hearing in Docket No. 19860184-
PU." Because the revised proposed tariff accurately depicts the Utility's expected tax expense
associated with CIAC, staff believes no further Commission action would be required once the

' The amendment was repealed in 1996.

' According to the 2016 Annual Report, Peoples collected approximately $106,227 in cash and property CIAC.
o Order No. 23541, issued October 1, 1990, in Docket No. 860184-PIJ, In re: Request by Florida Waterworks
Association for investigation of proposed repeal of Section I I8(b), Internal Revenue Code [Contributions-in-aid-of-
constructionl.
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Issue 1

gross-up formula has been approved. Staff notes that in Order No. 23541 in Docket No.
19860184-PU, the Commission required a reconciliation of CIAC tax collected to taxes paid.
Staff does not believe a reconciliation of tax collected on CIAC to taxes paid should be required
for two reasons. First, the proposed formula more appropriately tracks the potential tax liability
associated with the collection of CIAC. Second, expenses approved in base rates are not
typically subject to reconciliation. For example, the utility's revenue requirement is grossed-up
for expected taxes and expected tax expense is included in rates but there is no after-the-fact
proceeding to reconcile taxes actually paid with tax expense allowed in case the Utility
experienced a loss and paid no taxes. Consequently, staff believes no after-the-fact proceeding is
warranted to compare allowed tax expense for CIAC to actual tax expense and, therefore, no
corporate undertaking is necessary.

Based on the above, staff recommends that the revised tariff should be approved. The approved
gross-up charges should be effective for connections made on or after the stamped approval date
on the tariff sheets. The utility should provide notice to all persons in the service areas included
in the application who have filed a written request for service or who have been provided a
written estimate for service within the 12 calendar months prior to the month the application was
filed. The utility should provide proof of noticing within l0 days of rendering its approved
notice.
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Issue 2

/ssue 2; Should this docket be closed?

Recommendation: If a protest is filed by a substantially affected person within 21 days of
issuance of the order, the revised tariff should remain in effect, with any revenues held subject to
refund, pending resolution of the protest. If no timely protest is filed, the order should become
final upon the issuance of a consummating order. However, the docket should remain open to
allow staff to verify that the appropriate notice has been filed by the Utility and approved by
staff. Once the utility has provided proof of noticing, the docket should be closed
administratively. (Crawford)

Staff Analysis: If a protest is filed by a substantially affected person within 21 days of
issuance of the order, the revised tariff should remain in effect, with any revenues held subject to
refund, pending resolution of the protest. If no timely protest is filed, the order should become
final upon the issuance of a consummating order. However, the docket should remain open to
allow staff to verify that the appropriate notice has been filed by the Utility and approved by
staff. Once the utility has provided proof of noticing, the docket should be closed
administratively.
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Attachment A

be:

lncome Taxes Related to Cash and Property Contributions In Aid of Construction

The utility may gross-up cash service availability charges and property contributions in aid of
construction in order to recover the federal and state corporate income taxes associated with
these contributions. The formula to be used to gross-up cash service availability charges and

contributed property are as follows:

TAX IMPACT= Full Gross Up:

Depreciable Plant:

For utilities using straight-line depreciation for tax purposes, the gross-up formula shall

((cp - (cp * (lrrL) * .s)) '* (crR/ (l-crR))

For utilities using an accelerated rate of depreciation for tax purposes, the gross-up

formula shall be: (CP - ((CP * AR) * .5)) * (CrR/ (l-CrR))

Land (and Cash): (CL * CrR) * (C[R/(1-CIR))

Where:

CP = Contributed Plant
TL = Tax Life ofContributed Plant
AR = First Year Accelerated Depreciation Rate for Tax Purposes

CTR = Combined Federal (FT) and State (5T) lncome Tax Rate. ST+fi (l-sT)

CL = Contributed Land (and Contributed Cash)

PEOPLES WATER SERVICE COMPANY OF FLORIDA, INC.

WATER TARIFF

EFFECTIVE DATE:

TYPE OF FILING: Tariff Filing

ORIG]NAL SHEET NO. 19.2

Sherlock S- Gillet. Jr.

ISSUING OFFICER

President
TITLE
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