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Commission considers operational conditions of the utility’s plant and facilities separately from 
quality of service in a new subsection (2). In addition, the factors considered by the Commission 
in making these determinations were updated to clarify and codify existing agency practice.

The Office of Public Counsel (OPC) participated in the December 14, 2017, staff rule 
development workshop on Rule 25-30.433, F.A.C. OPC filed post-workshop comments that 
included its suggestion that paragraph (1)(d) concerning the Commission’s determination of 
quality of service should be amended to require the Commission to consider all customer 
communications, verbal and written, to the greatest extent possible, in recognition of the 
customers’ interest in the quality of service determination. In addition, OPC commented that 
paragraph (2), concerning the Commission’s determination of operational conditions of the 
utility plant, should allow for customers, utility employees, or other knowledgeable persons to 
provide information related to the utility’s infrastructure or operational conditions of the plant 
and facilities. OPC did not provide any specific language for amending the rule.

In response to OPC’s comments, staff broadened the language of Rule 25-30.433, F.A.C., and 
recommended that rule paragraph (1)(d) be amended to require the Commission, as part of 
determining quality of service in rate cases, to consider: “Any testimony, complaints and 
comments of the utility’s customers and others with knowledge of the utility’s quality of 
service.”  Staff further recommended that paragraph (2)(c) be added to the rule to require the 
Commission, as part of determining whether the infrastructure and operational conditions of the 
plant and facilities are in compliance with Rule 25-30.225, F.A.C., to consider: “Any testimony, 
complaints and comments of the utility’s customers and others with knowledge of the 
infrastructure and operational conditions of the utility’s plant and facilities.” In its 
recommendation to the Commission, staff stated that it believed that:  

[T]he recommended rule language is broad enough to sufficiently cover the many 
ways that customer complaints and comments are provided to the Commission 
(e.g., both oral and written statements directly from customers, OPC testimony in 
its representation of customers, Commission staff testimony regarding customer 
complaints).

The Commission considered staff’s recommended amendments to Rule 25-30.433, F.A.C., at its 
March 1, 2018, Agenda Conference. The Office of Public Counsel (OPC) spoke at the March 1, 
2018, Agenda Conference, and suggested that additional language taken from the staff 
recommendation should be added to recommended paragraphs (1)(d) and (2)(c), as follows:

(1)(d)  Any testimony, complaints and comments of the utility’s customers and 
others with knowledge of the utility’s quality of service (e.g., both oral and 
written statements directly from customers, OPC testimony in its representation of
customers, Commission staff testimony regarding customer complaints); and

(2)(c)  Any testimony, complaints and comments of the utility’s customers and 
others with knowledge of the infrastructure and operational conditions of the 
utility’s plant and facilities (e.g., both oral and written statements directly from 
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customers, OPC testimony in its representation of customers, Commission staff 
testimony regarding customer complaints); and

The Commission approved staff’s recommended amendments to Rule 25-30.433, F.A.C., 
without the changes suggested by OPC. The Commission certified proposed Rule 25-30.433, 
F.A.C., as a minor violation rule, and approved the Statement of Estimated Regulatory Costs’ 
findings.  Proposed Rule 25-30.433, F.A.C., was published in the March 5, 2018, edition of the 
F.A.R., Volume 44, Number 44. A copy of proposed Rule 25-30.433, F.A.C., is attached as 
Attachment A.

On March 22, 2018, pursuant to Section 120.54(3)(c), Florida Statutes (F.S.), OPC filed a 
Petition for a Hearing on paragraphs (1)(d) and (2)(c) of proposed Rule 25-30.433, F.A.C. 
(Petition). A rule hearing was held before the full Commission on May 8, 2018, pursuant to 
notice appearing in the March 13, 2018, edition of the F.A.R., Volume 44, Number 73. At the 
rule hearing, OPC suggested different language for changing the proposed rule than it had 
requested in its Petition. Following OPC’s argument, the Commission directed staff to bring a 
recommendation to the June 5, 2018, Agenda Conference, on the changes to the proposed rule 
suggested by OPC.

This recommendation addresses whether the Commission should make changes to paragraphs
(1)(d) and (2)(c) of proposed Rule 25-30.433, F.A.C., as suggested by OPC. The Commission 
has jurisdiction pursuant to Sections 120.54, 350.127(2), 367.0812(5), 367.0814, 367.121, and 
367.1213, F.S.



Docket No. 20180029-WS Issue 1
Date: May 23, 2018

- 4 -

Discussion of Issues

Issue 1: Should the Commission make the Office of Public Counsel’s suggested changes to 
paragraphs (1)(d) and (2)(c) of proposed Rule 25-30.433, F.A.C.?

Recommendation: No. Staff recommends that the Commission should not make changes to 
paragraphs (1)(d) and (2)(c) of proposed Rule 25-30.433, F.A.C. Proposed Rule 25-30.433, 
F.A.C., as set forth in Attachment A, should be filed with the Department of State pursuant to the 
provisions of Section 120.54, F.S. (Cowdery, King, Graves, Fletcher, Draper, Guffey)

Staff Analysis: A rule hearing was held by the Commission on May 8, 2018, on OPC’s 
Petition to make changes to paragraphs (1)(d) and (2)(c) of proposed Rule 25-30.433, F.A.C.
(Petition). Pursuant to subparagraph 120.54(3)(c)1., F.S., the Commission is required, in making 
its decision, to consider OPC’s Petition and documents introduced by OPC at the May 8, 2018,
rule hearing. 

OPCs Arguments at the Rule Hearing
OPC’s Petition requested that the Commission change proposed Rule 25-30.433, F.A.C., by 
adding the following underlined language when making its quality of service determinations in 
rate case proceedings:

(1)(d) Any testimony, complaints and comments of the utility’s customers and 
others with knowledge of the utility’s quality of service (e.g., both oral and 
written statements directly from customers, OPC testimony in its representation of 
customers, Commission staff testimony regarding customer complaints); and

OPC also requested that the Commission change proposed Rule 25-30.433, F.A.C., by adding 
the following underlined language when making its determination in rate case proceedings on 
whether infrastructure and operational conditions of utility plant and facilities are in compliance 
with Rule 25-30.225, F.A.C.:

(2)(c) Any testimony, complaints and comments of the utility’s customers and 
others with knowledge of the infrastructure and operational conditions of the 
utility’s plant and facilities (e.g., both oral and written statements directly from 
customers, OPC testimony in its representation of customers, Commission staff 
testimony regarding customer complaints); and

At the May 8, 2018 rule hearing, OPC submitted language for changing Rule 25-30.433, that was 
different from the changes it had requested in its Petition, as follows:

(1)(d)  Any testimony, complaints and comments of the utility’s customers and 
others with knowledge of the utility’s quality of service (including both oral and 
written statements provided by customers, informal and formal testimony by any 
party, and Commission staff testimony regarding customer complaints); and

(2)(c)  Any testimony, complaints and comments of the utility’s customers and 
others with knowledge of the infrastructure and operational conditions of the 
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utility’s plant and facilities (including both oral and written statements provided 
by customers, formal and informal testimony by any party, and Commission staff 
testimony regarding customer complaints); and

OPC characterized its suggested examples as stating a minimum of what the Commission shall 
consider when determining quality of service and the infrastructure and operational conditions of 
the utility plant without excluding anything else from consideration. OPC stated that it does not 
believe proposed Rule 25-30.433, F.A.C., is deficient, but that it could be improved by including 
the suggested examples.

OPC argued that the Commission’s intent should be expressed in the rule, especially in an arena 
where ambiguity has been found in the qualitative nature of customer testimony and other forms 
of customer input. OPC cited to Order No. 15490, issued December 23, 1985, Docket No. 
850116-TL, In re:  Show cause to Southern Bell regarding customer calling features, as an 
example where the plain language of the rule was inconsistent with the Commission’s intent.  
The Commission in that case withdrew its order to show cause after determining that even 
though the Commission’s intent was that the rule apply to each person seeking information on 
basic telephone service, the rule language itself referred to “applicants.”

OPC explained that the reason why OPC suggested changing proposed Rule 25-30.433, F.A.C., 
to include examples of the types of comments, complaints, and statements the Commission must 
consider was OPC’s concern that the rule as proposed could be subject to different 
interpretations in the future. OPC stated that in past rate cases there has been uneven or limited 
consideration of customer comments by the Commission. OPC pointed to a 1997 water and 
wastewater overearnings rate case, In re: Investigation of Rates of Gulf Utility, Order No. 97-
0847-FOF-WS, issued July 15, 1997, Docket No. 960329-WS, citing to the order’s statement 
that the Commission in evaluating customer service “also evaluated by a review of recent 
complaints and with direct customer testimony at hearing.”  OPC stated that the word “direct” 
suggests that the testimony was given “live” only at a formal hearing, indicating that the 
Commission could have discretion to define in a limiting manner what “any” means and what 
“testimony” means. OPC also noted that in recent Docket No. 20170222-WS, In re:  Proposed 
amendment of Rules 25-30.130, Record of Complaints, and 25-30.355, Complaints, F.A.C., the 
Commission proposed amending Rule 25-30.130, F.A.C., to more specifically define 
“complaints,” and didn’t just say “any complaints.”

OPC further argued that the Commission created ambiguity in interpreting proposed rule 
paragraphs (1)(d) and (2)(c) because the Commission considered and then rejected OPC’s 
suggested language that gave examples of types of testimony and comments for consideration in 
future cases. OPC also raised a concern that paragraphs (1)(d) and (2)(c) might be read too
narrowly because it read proposed paragraph (1)(b) as having narrowed the scope of information 
to be considered by the Commission in determining quality of service.  OPC did not object to
proposed paragraph (1)(b), but interprets it as constricting the scope of documentation to be 
considered because the rule language was amended from requiring consideration of “consent 
orders” to requiring  consideration of “provisions of consent orders that relate to quality of 
service.” 



Docket No. 20180029-WS Issue 1
Date: May 23, 2018

- 6 -

OPC stated that the reason it submitted the modified changes at hearing was to meet the concerns 
it perceived from the March 1, 2018, Agenda Conference. However, based on questioning by the 
Commissioners at the rule hearing, OPC concluded that of its two rule change options, it 
recommended that the Commission change the proposed rule as suggested originally at the 
March 1, 2018, Agenda Conference and in its Petition, except that the Latin phrase “e.g.” should 
be replaced with the phrase “for example.”

Staff Analysis
Existing Rule 25-30.433, F.A.C., requires that in determining quality of service, the Commission 
must consider the testimony of utility’s customers. In order to clarify and codify existing agency 
practice, and in response to post-workshop comments by OPC, the Commission proposed
paragraph (1)(d) that requires the Commission in determining quality of service to consider any 
testimony, complaints, and comments of the utility’s customers and others with knowledge of the 
utility’s quality of service.  In addition, the Commission proposed paragraph (2)(c) that requires 
the Commission in determining infrastructure and operational conditions of the utility plant to 
consider any testimony, complaints, and comments of the utility’s customers and others with 
knowledge of the infrastructure and operational conditions of the utility’s plant and facilities.
Staff believes that the plain meaning of this proposed language encompasses the specific 
examples suggested by OPC. 

There is no ambiguity in the proposed language. The adjective “any” modifies the nouns 
testimony, complaints, and comments in each proposed paragraph, meaning that the Commission 
shall consider any testimony, any complaints, and any comments of utility customers and others 
with knowledge of the utility’s quality of service or infrastructure and operational conditions of 
the utility’s plant and facilities. See, e.g. State v. Huggins, 802 So. 2d 276 (Fla. 2001)(in 
interpreting a statutory provision where an adjective was followed by two nouns, the court stated 
that such phrases are commonly construed to mean that the adjective modifies subsequent 
nouns). OPC ultimately agreed with this interpretation of “any” at hearing. Further, as is 
generally the case, “any” in this context means “all.”  E.g. Baker v. Economic Research Services, 
Inc., 44 Fla. L. Weekly D643 (Fla. 1st DCA 2018)).  Staff believes that the plain language of the 
proposed rule should result in consistency in the Commission’s consideration of all listed input 
into its determinations of quality of service and the infrastructure and operational conditions of 
utility plant and facilities in rate cases.

Staff does not believe that In re:  Show cause to Southern Bell, Order No. 15490, is applicable to 
the proposed rule language.  In that case, the Commission ordered Southern Bell to show cause 
why it should not be fined for violation of Rule 25-4.107(1), F.A.C., that required a telephone 
company, upon initial contact, to inform an applicant for service of the least expensive service 
available.  Staff had conducted an investigation by telephoning various Southern Bell business 
offices and inquiring as to the cost for basic telephone service, with responses not in compliance 
with Rule 25-4.107(1), F.A.C. The Commission withdrew the order to show cause because 
although it was the Commission’s intent that Rule 25-4.107(1), F.A.C., apply to each person 
seeking information about basic telephone service, the plain language of the rule addressed only 
“applicant.” Staff agrees with OPC that if the plain language of a rule does not reflect the 
Commission’s intent, the plain language must control.  However, in this case, the plain language 
in the proposed rule is not restrictive, but broadly covers any testimony, complaints, and 
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comments of utility customers and others with knowledge of the utility’s quality of service or 
infrastructure and operational conditions of the utility’s plant and facilities.

OPC gave an example of what it believed showed the Commission’s “uneven application” of the 
type of information considered in determining quality of service. OPC stated that Order No. 97-
0847-FOF-WS, issued July 15, 1997, Docket No. 960329-WS, In re: Investigation of Rates of
Gulf Utility, suggested that the Commission considered only direct customer testimony given at 
formal hearing in determining quality of service. Staff disagrees with OPC’s position because the 
order indicates that in determining quality of service, in addition to reviewing recent complaints 
and hearing direct testimony at hearing, the Commission also heard testimony of customers 
attending the service hearing. Further, there is nothing in Order No. 97-0847 that would limit the 
plain language interpretation of proposed rule paragraphs (1)(d) and (2)(c) requiring the
Commission to consider “any testimony, complaints and comments of the utility’s customers and 
others with knowledge” of the quality of service or of the infrastructure and operational 
conditions of the utility’s plant and facilities.

Including examples of types of comments, testimony, and complaints in the proposed rule may 
lead to confusion and ambiguity, raising the question of whether listing certain specific types of 
input excludes other specific types of input. Staff believes that the better practice is to not 
include unnecessary, superfluous, and duplicative language in rules. Staff likewise is of the 
opinion that the proposed language is clear and unambiguous, plainly includes all the examples 
identified by OPC, and that the proposed language should not be changed as suggested by OPC.

Staff notes that if the Commission does not change the proposed rule, it may choose to state in
the Notice of Adoption of Rule that the language of paragraphs (1)(d) and (2)(c) is broad and 
includes by its plain language both oral and written statements provided directly by customers, 
testimony of any party, and Commission staff testimony regarding customer complaints. 

If the Commission decides to change the proposed rule to include additional language in 
paragraphs (1)(d) and (2)(c), as suggested by OPC, staff would recommend that the Commission 
use the language suggested in OPC’s Petition, except that the Latin abbreviation “e.g.” should be 
replaced with the phrase “for example” because plain language is clear and as such preferable to 
the use of jargon and Latin abbreviations common to legal writing. (See Attachment B hereto) If 
the Commission makes these changes, it would not affect the conclusion in the SERC and would 
not change the rule’s status as a minor violation rule.

Conclusion
As discussed above, staff recommends that the Commission should not make changes to 
paragraphs (1)(d) and (2)(c) of proposed Rule 25-30.433, F.A.C. Proposed Rule 25-30.433, 
F.A.C., as set forth in Attachment A, should be filed with the Department of State pursuant to the 
provisions of Section 120.54, F.S.



Docket No. 20180029-WS Issue 2
Date: May 23, 2018

- 8 -

Issue 2: Should this docket be closed?

Recommendation: Yes. If the Commission approves staff’s recommendation in Issue 1, the 
rule may be then filed for adoption with the Department of State no sooner than 14 days after the 
June 5, 2018, Agenda Conference, and this docket should be closed. (Cowdery)

Staff Analysis: If the Commission approves staff’s recommendation in Issue 1, the rule may 
be then filed for adoption with the Department of State no sooner than 14 days after the June 5, 
2018, Agenda Conference, and this docket should be closed.

If the Commission votes to make changes to proposed Rule 25-30.433, F.A.C., a Notice of 
Change will be published in the Florida Administrative Register. The rule may be then filed for 
adoption with the Department of State 21 days after the Notice of Change is published in Florida 
Administrative Register, and this docket should be closed
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25-30.433 Rate Case Proceedings.

In a rate case proceeding, the following provisions shall apply., unless the applicant or any 

intervenor demonstrates that these rules result in an unreasonable burden. In these instances, 

fully supported alternatives will be considered by the Commission. Any alternatives proposed 

by the utility must be filed with the minimum filing requirements.

(1) The Commission in every rate case shall make a determination of the quality of service 

provided by the utility by evaluating the . This shall be derived from an evaluation of three 

separate components of water and wastewater utility operations: quality of utility’s product 

(water and wastewater); operational conditions of utility’s plant and facilities; and the utility’s 

attempt to address customer satisfaction (water and wastewater). In making this 

determination, the Commission shall consider: Sanitary surveys, outstanding citations, 

violations and consent orders on file with the Department of Environmental Protection (DEP) 

and county health departments or lack thereof over the preceding 3-year period shall also be 

considered.  DEP and county health department officials’ testimony concerning quality of 

service as well as the testimony of utility’s customers shall be considered.

(a) The most recent chemical analyses for each water system as described in Rule 25-

30.440(3), F.A.C.;

(b) Any Department of Environmental Protection (DEP) and county health department

citations, violations and provisions of consent orders that relate to quality of service;

(c) Any DEP and county health department officials’ testimony concerning quality of 

service;

(d) Any testimony, complaints and comments of the utility’s customers and others with 

knowledge of the utility’s quality of service; and

(e) Any utility testimony and responses to the information provided in paragraphs (1)(a) –

(d) above.
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(2) In order to ensure safe, efficient, and sufficient service to utility customers, the 

Commission shall consider whether the infrastructure and operational conditions of the plant 

and facilities are in compliance with Rule 25-30.225, F.A.C. In making this determination, 

the Commission shall consider:

(a) Any testimony of  DEP and county health department officials; 

(b) Inspections, including sanitary surveys for water systems and compliance evaluation 

inspections for wastewater systems; citations, violations and consent orders issued to the 

utility;

(c)  Any testimony, complaints and comments of the utility’s customers and others with 

knowledge of the infrastructure and operational conditions of the utility’s plant and facilities;

and

(d)  Any utility testimony and responses to the information provided in paragraphs (2)(a) –

(c) above.

(3)(2) Working capital for Class A utilities shall be calculated using the balance sheet 

approach. Working capital for Class B and C utilities shall be calculated using the formula 

method (one-eighth of operation and maintenance expenses).

(4)(3) Used and useful debit deferred taxes shall be offset against used and useful credit 

deferred taxes in the capital structure. Any resulting net debit deferred taxes shall be included 

as a separate line item in the rate base calculation. Any resulting net credit deferred taxes shall 

be included in the capital structure calculation. No other deferred debits shall be considered in 

rate base when the formula method of working capital is used.

(5)(4) The averaging method used by the Commission to calculate rate base and cost of 

capital shall be a 13-month average for Class A utilities and the simple beginning and end-of-

year average for Class B and C utilities.

(6)(5) Non-used and useful adjustments shall be applied to the applicable depreciation 
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expense. Property tax expense on non-used and useful plant shall not be allowed.

(7)(6) Charitable contributions shall not be recovered through rates.

(8)(7) Income tax expense shall not be allowed for subchapter S corporations, partnerships 

or sole proprietorships.

(9)(8) Non-recurring expenses shall be amortized over a 5-year period unless a shorter or 

longer period of time can be justified.

(10)(9) The amortization period for forced abandonment or the prudent retirement, in 

accordance with the National Association of Regulatory Utility Commissioners Uniform 

System of Accounts, of plant assets prior to the end of their depreciable life shall be calculated 

by taking the ratio of the net loss (original cost less accumulated depreciation and 

contributions-in-aid-of-construction (CIAC) plus accumulated amortization of CIAC plus any 

costs incurred to remove the asset less any salvage value) to the sum of the annual 

depreciation expense, net of amortization of CIAC, plus an amount equal to the rate of return 

that would have been allowed on the net invested plant that would have been included in rate 

base before the abandonment or retirement. This formula shall be used unless the specific 

circumstances surrounding the abandonment or retirement demonstrate a more appropriate 

amortization period.

(11)(10) A utility is required to have the right of access and continued use of own the land 

upon which the utility treatment facilities are located, or possess the right to the continued use 

of the land, such as a 99-year lease. Documentation of continued use shall be in the form of a 

recorded warranty deed, recorded quit claim deed accompanied by title insurance, recorded 

lease such as a 99-year lease, or recorded easement. The Commission may consider a written 

easement or other cost-effective alternative.

(12)(11) In establishing an authorized rate of return on common equity, a utility, in lieu of 

presenting evidence, may use the current leverage formula adopted by Commission order. The 
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equity return established shall be based on the equity leverage order in effect at the time the 

Commission decides the case.

(13)(12) Nonutility investment should be removed directly from equity when reconciling 

the capital structure to rate base unless the utility can show, through competent evidence, that 

to do otherwise would result in a more equitable determination of the cost of capital for 

regulatory purposes.

(14)(13) Interest expense to be included in the calculation of income tax expense shall be 

the amount derived by multiplying the amount of the debt components of the reconciled 

capital structure times the average weighted cost of the respective debt components. Interest 

expense shall include an amount for the parent debt adjustment in those cases covered by Rule 

25-14.004, F.A.C. Interest shall also be imputed on deferred investment tax credits in those 

cases covered by 26 CFR Part 1, s. 1.46-6(b)(2)(i), (3) and (4)(ii) issued May 22, 1986 and 

effective for property constructed or acquired on or after August 15, 1971.

Rulemaking Authority 350.127(2), 367.0812(5), 367.0814, 367.121, 367.1213 FS. Law 

Implemented 367.081, 367.0812(1), 367.0814, 367.0822, 367.1213, 376.1213 FS. History–

New 11-30-93, Amended 12-14-93, ____________.
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Office of Public Counsel’s suggested changes to proposed Rule 25-30.433, F.A.C.

Section (1)

***

(d) Any testimony, complaints and comments of the utility’s customers and others with 

knowledge of the utility’s quality of service (for example, both oral and written statements 

directly from customers, Office of Public Counsel testimony in its representation of customers, 

Commission staff testimony regarding customer complaints); and 

Section (2)

***

(c)  Any testimony, complaints and comments of the utility’s customers and others with 

knowledge of the infrastructure and operational conditions of the utility’s plant and facilities (for 

example, both oral and written statements directly from customers, Office of Public Counsel 

testimony in its representation of customers, Commission staff testimony regarding customer 

complaints); and
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This recommendation addresses SSGC’s and Leesburg’s motions to dismiss. The Commission 
has jurisdiction pursuant to Chapter 366.04, F.S.
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Discussion of Issues

Issue 1: Should oral argument on SSGC’s and Leesburg’s Motions to Dismiss be granted?

Recommendation: Yes. Oral argument on SSGC’s and Leesburg’s Motions to Dismiss 
should be granted. The parties should be allowed 5 minutes per side to make their arguments.  
(Trierweiler)

Staff Analysis: Rule 25-22.0022(1), F.A.C., provides that a request for oral argument should 
be timely filed and must state with particularity why oral argument would aid the Commission in 
understanding and evaluating the issues to be decided.  Rule 25-22.0022(7), F.A.C., states that 
oral argument at Agenda Conference will be entertained for dispositive motions, such as a
motion to dismiss. SSGC’s and Leesburg’s requests for oral argument on their motions were 
timely filed. SSGC believes that oral argument will aid the Commission in fully comprehending 
the deficiencies of the Petition, the underlying factual situation involving the various parties, and 
the very significant policy issues raised by PGS. SSGC and Leesburg requested 10 minutes each 
party for oral argument.  

Peoples filed a response in opposition to the requests for oral argument, stating that oral 
argument would not assist the Commission in its ruling on the motions. However, Peoples asks 
that if the Commission decides to grant oral argument that Peoples be given an amount of time 
equal to the time granted to both SSGC and Leesburg combined.

Rule 25-22.0022(3), F.A.C., provides that granting or denying a request for oral argument is 
within the sole discretion of the Commission. Staff believes that oral argument will assist the 
Commission in understanding and evaluating the issues and arguments raised in the motions. If 
oral argument is granted, 5 minutes for each side appears to be reasonable.   
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Issue 2: Should the Commission grant SSGC and Leesburg’s Motions to Dismiss?

Recommendation: The Commission should deny the Motions to Dismiss Peoples’ Petition 
because Peoples’ Petition contains a sufficient statement of the ultimate facts as required by Rule 
28-106.201, F.A.C. (Initiation of Proceedings) and the specific pleading requirements of Rule 
25-7.0472, F.A.C. (Territorial Disputes for Natural Gas Utilities). (Trierweiler)

Staff Analysis:

Standard of Review for Motion to Dismiss 
Unless otherwise provided by law, a petition or request for hearing must include all items 
required by Rule 28-106.201, F.A.C., if the hearing involves disputed issues of material fact. A 
petition filed under Chapter 120, F.S., that is in substantial compliance with the applicable 
uniform rule requirements need not be dismissed. Rule 25-7.0472, F.A.C., lists the 
considerations that the Commission is required to evaluate when resolving territorial disputes for 
natural gas utilities.

The function of a motion to dismiss is to raise as a question of law the sufficiency of the facts 
alleged to state a cause of action. Varnes v. Dawkins, 624 So. 2d 349, 350 (Fla. 1st DCA 1993). 
The applicable standard for disposing of a motion to dismiss is whether, with all factual
allegations in the petition taken to be true, the petition states a cause of action upon which relief 
may be granted. Id.

In making this determination, all reasonable inferences drawn from the petition must be made in 
favor of the petitioner. Id. Consideration of a motion to dismiss “may not properly go beyond the 
four corners of the complaint in testing the legal sufficiency of the allegations set forth therein.” 
Stubbs v. Plantation Gen. Hosp. Ltd. P’ship, 988 So. 2d 683, 684 (Fla. 4th DCA 2008) (internal 
quotation omitted). All of the elements of a cause of action must be properly alleged in a pleading
seeking affirmative relief. If the elements are not properly alleged, the pleading should be 
dismissed. Kislak v. Kreedian, 95 So. 2d 510 (Fla. 1957).

Peoples Gas System’s Petition
The Petition states that Peoples is a natural gas local distribution company (LDC) providing sales 
and transportation delivery of natural gas throughout most of Florida to a total of approximately 
380,000 customers, and is a “natural gas utility” as defined by Section 366.04(3)(c), F.S., subject 
to the Commission’s statutory jurisdiction to resolve territorial disputes. The Petition states that 
Leesburg is a Florida municipality that operates a natural gas distribution system in portions of 
Lake and Sumter Counties as a “natural gas utility” as defined by Section 366.04(3)(c), F.S. 
Leesburg is also subject to the Commission’s statutory jurisdiction to resolve territorial 
disputes. 

The Petition states that SSGC is a Florida limited liability company formed on or about March 
22, 2017. Peoples asserts that SSGC does not currently provide natural gas service and does not 
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have customers. SSGC, on behalf of the Villages (a large Central Florida Community that spans 
3 counties), is constructing natural gas infrastructure in the service area at issue.

The Petition describes Peoples’ natural gas distribution facilities in Sumter County to be 
“extensive” while Leesburg’s are “limited.” Peoples contends that virtually all of Leesburg’s 
facilities and customers are in Lake County and Leesburg. Virtually all of Peoples’ customers in 
Sumter County are located within The Villages. Peoples states that its employees observed 
natural gas construction materials at the intersection of County Roads 468 and 501 in Sumter 
County, in late December 2017. In January 2018, Peoples states that it met with the Director of 
the Leesburg Gas Department to determine what was being constructed and to avoid a territorial 
dispute. Peoples was directed by Leesburg to contact The Villages for details.

According to the Petition, in August 2009, Peoples was granted by the City of Wildwood, a non-
exclusive franchise to provide natural gas service (the service areas in question all appear to fall 
within the Wildwood City limits). Peoples alleges that the City of Wildwood is in the process of 
establishing a non-exclusive franchise agreement with SSGC to provide natural gas to the same 
service area.

The Petition also contains a copy of an Agenda Memorandum recommending approval of the 
Ordinance by Leesburg that would ratify a franchise agreement between Leesburg and SSGC.
The Leesburg and SSGC Agreement concerns the construction, purchase, and sale of certain 
natural gas distribution facilities, for the purpose of providing natural gas service to customers 
located within the service area in question. The Agreement states that upon completion of each 
section in the development, SSGC has agreed to convey ownership of the system to Leesburg in 
exchange for receiving a portion of the gas revenues charged to natural gas customers within the 
service area. Exhibit B of Peoples’ Petition (pg. 21) contains a map where SSGC has depicted its 
proposed natural gas infrastructure within the service area in question. See Exhibit A.

According to Peoples’ Petition, Leesburg has submitted construction notices to the Commission 
as required by Rule 25-12.082, F.A.C. Peoples argues the notices reflect planned construction of 
natural gas facilities in Sumter County which is taking place immediately adjacent to Peoples’ 
existing natural gas facilities. Peoples alleges that some of the facilities to be constructed would 
cross an existing Peoples’ distribution main.

Peoples wants to provide natural gas services to the customers in the service area in question.
Peoples graphically depicts the disputed area in two color coded maps attached to its Petition. 
The first map contains Peoples’ rendition of the SSGC’s proposed natural gas construction 
projects in reference to the City of Wildwood’s municipal boundaries. See Exhibit B The second 
map depicts SSGC’s and Leesburg’s proposed natural gas infrastructure to be constructed in the 
service area, against a backdrop of the existing Peoples’ natural gas distribution system and its 
claimed service area. See Exhibit C.

South Sumter Gas Company’s and the City of Leesburg’s Motions to Dismiss
South Sumter Gas Company, LLC: SSGC asserts that Peoples’ Petition does not properly state a 
cause of action because it has not complied with an essential pleading requirement. Specifically, 
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SSGC asserts that the Petition fails to plead a statement of all disputed issues of material fact,
and characterizes the Petition as a collection of insufficient conclusory allegations.

SSGC states that the Petition fails to sufficiently allege minimum pleading requirements
necessary to sustain a territorial dispute. SSGC asserts that the proximity of the new and planned 
Leesburg natural gas facilities to those operated by Peoples does not create a dispute; that 
Peoples did not allege that it has construction notices that conflict with those of Leesburg; that 
Peoples failed to allege that there is a race of competing facilities; and that Peoples did not allege 
that it has facilities within the locations identified by the construction notices. 

SSGC suggests that the mere fact that the new Peoples’ natural gas distribution facilities within 
the Village of Fenney are located near the separately noticed Leesburg facilities within Southern 
Oaks is not evidence that a dispute exists. SSGC seeks to rely upon Commission Order No. PSC-
98-0174-FOF-EU, issued January 28, 1998, in Docket No 930885-EU, In re: Petition to resolve
territorial dispute with Gulf Coast Electric Cooperative, Inc. by Gulf Power, Docket No.
930885-EU, affirmed on appeal, Gulf Coast Electric Cooperative v. Johnson, 727 So. 2d 259 
(1999), where the Commission held that territorial disputes will be resolved on a case-by-case
basis. SSGC argues that unlike the situation in Gulf Coast-Gulf Power, Peoples has not provided 
evidence or allegations of its legal right to serve the area, that the mere physical proximity of one
utility’s infrastructure to another does not make for duplicative facilities, and that Peoples failed 
to allege uneconomic duplication of facilities.

SSGC also relies upon Gulf Coast-Gulf Power to support its assertion that the Petition should be 
dismissed for ripeness, citing the two-prong test for ripeness in Nat'l Park Hospitality Ass'n v. 
DOI, 538 U.S. 803, 807, 123 S. Ct. 2026, 155 L.Ed.2d 1017, (2003). SSGC challenges the 
premise that the Petition is based upon a prima facie dispute by declaring that there is no dispute 
and that therefore the matter is not ripe for adjudication. SSGC asserts that the facts do not 
support a request for a sweeping determination for a service provider to serve all future portions 
of the Villages Community over many years. SSGC argues that this issue is not yet fit for a 
judicial decision and that the Commission’s ability to adjudicate this matter would be enhanced 
by allowing more time for these events to unfold. SSGC states that the second part of the 
ripeness test would be the hardship that Peoples would suffer if the Commission “withholds a 
decision” (fails to act). SSGC asserts that Peoples will not suffer a hardship and that Peoples has 
not alleged any direct harm.  

SSGC’s final argument is that Peoples has not alleged that its service to the customers in the 
disputed area would be in the public interest. SSGC also suggests that the developer, with 
decades of experience, is in the best position to determine who the best service provider would 
be for the community within this service area.

The City of Leesburg: Leesburg claims that Peoples has failed to plead sufficient facts for the 
matter to move forward. Leesburg summarizes its argument by stating that Peoples has merely 
asserted a territorial dispute without pleading all disputed facts as required. Leesburg asserts that 
Peoples has not made sufficient factual allegations that warrant the Commission’s involvement 
in determining which utility should serve the disputed area. Leesburg alleges that the facts 
supporting the alleged dispute are missing from the pleadings because they do not exist. 
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Leesburg also states that the Commission should be hesitant to inject itself into a business 
dispute. Leesburg suggests that where market forces are at work to determine the manner in 
which the expansion of facilities is going to take place, the Commission is not required to step in 
and conduct centralized planning. Leesburg states that there is no need in the present situation for 
the Commission to respond to the request to resolve the territorial dispute, this is because 
customer choice and market forces are already at work to select the utility to serve this area. 

Peoples’ Response to the Motions to Dismiss
Peoples disagrees with SSGC’s assertion the Petition must comply with the general pleading 
requirements in Rule 28-106.201, F.A.C, which applies primarily to petitions requesting a 
hearing on a proposed agency action (PAA). However, Peoples does state that if this case were 
decided under Rule 28-106.201, F.A.C., then its petition meets the pleading requirements in 
accordance with Commission Order No. PSC-06-0260-PCO-EI, issued March 28, 2006, in 
Docket No. 060038-EI, In re Petition for Issuance of a Storm Recovery Financing Order,
where the Commission held that “A petitioner filing an original request for relief cannot
reasonably be expected to identify all disputed issues of material fact that might arise.”

According to Peoples, its Petition contains a statement of the ultimate facts that satisfy the 
specific pleading requirements within Rule 25-7.0472, F.A.C. (Territorial Disputes for Natural 
Gas Utilities), which provides that a territorial dispute may be initiated by a petition and that each 
utility that is a party to a territorial dispute shall provide a map and written description of the 
disputed area along with the conditions that caused the dispute. Peoples argues that SSGC’s 
natural gas infrastructure is being installed immediately adjacent to infrastructure belonging to 
Peoples and that Leesburg is building a 6-inch main line to serve the area in question. The 
Petition also contains a written agreement between SSGC and Leesburg for natural gas service in 
the area adjacent to the community where Peoples already provides service. Peoples asserts that a 
common sense reading of its Petition, the attached agreements, building permits, and maps 
establish that Peoples is the utility who can best serve the adjacent community. Peoples asserts 
that it has met the burden of providing a sufficient statement of facts upon which the 
Commission can evaluate the territorial dispute.

Peoples also takes exception to SSGC’s and Leesburg’s interpretation of the Commission’s
ruling in Gulf Coast-Gulf Power and points out that on appeal, the court held that the
Commission was not required as a matter of law to "establish territorial boundaries in order to
resolve a territorial dispute that does not involve service to current or future identifiable 
customers." Gulf Coast-Gulf Power, 727 So. 2d at 264. Peoples distinguishes the scenario in 
Gulf Coast-Gulf Power, which involved disparate locations that had no customers, by pointing 
out that  customers within the disputed service area were easily identifiable as the homeowners 
within those specific developments that the Villages is constructing immediately adjacent to its 
prior developments being served by Peoples.

Peoples argues that SSGC’s and Leesburg’s positions that the Villages has found a better 
financial arrangement with another gas company, indicates that there is a bona fide territorial 
dispute. Peoples states that it is the conduct of SSGC and Leesburg that has created a territorial 
dispute and that the Commission should allow Peoples’ Petition to move forward. 
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Staff’s Analysis and Recommendation
Peoples’ petition states a cause of action upon which relief can be granted, and it meets the  
requirements of Rules 28-106.201 and 25-7.0472, F.A.C. The Petition sets forth that a gas 
infrastructure is being installed by SSGC in a People’s natural gas service area, that the  area in 
question is adjacent to Peoples' natural gas infrastructure, that Peoples already has a non-
exclusive franchise with the City of Wildwood to provide natural gas service to the area, and that 
there is an agreement between Leesburg and SSGC in which Leesburg is to supply gas to the 
area.

The Petition and its attachments indicate that Leesburg is in the process of building a 6-inch main 
line that is 6.25 miles in length to the service area from its distribution line serving Coleman 
Prison, and that together with SSGC, the overall length of all proposed natural gas piping being 
constructed in the service area is approximately 29 miles. 

When viewed within the “four corners of the complaint” exclusive of all affirmative 
defenses/responses, assuming all alleged facts are true, and in the light most favorable to 
Peoples, staff believes that the Petition states a cause of action that would invoke the 
Commission’s jurisdiction and permit the Commission to grant the relief requested.  Specifically, 
the Petition contains sufficient allegations such as customer preference and cost to serve, to 
allow the Commission to review the Petition to Resolve the Territorial Dispute in accordance 
with Rule 25-7.0472, F.A.C.

Section 366.04(3)(b), F.S., grants jurisdiction to the Commission to resolve, upon petition of a 
utility or on its own motion, any territorial dispute involving service areas between and among 
natural gas utilities. In the instant case, Peoples’ Petition establishes that a territorial dispute 
exists pursuant to Section 366.04(3)(b), F.S. The Petition contains adequate information in the 
form of an agreement, construction notices, ordinance, permits, and maps to indicate that an 
active dispute exists as to who will provide natural gas to the disputed service area. A review of 
the maps attached to the Petition further illustrates that this is a fully formed territorial dispute 
over the contested service area. See Exhibits A-C.

Rule 25-7.0472(2)(c-e), F.A.C., requires the Commission, when resolving territorial disputes, to 
consider the cost of each utility to provide natural gas service to the disputed area presently and 
in the future. Among the many factors that the Commission considers in a territorial dispute, 
customer preference is considered if all other factors related to the costs are substantially equal.

Conclusion 
For the reasons set forth above, the Commission should deny SSGC and Leesburg’s motions to 
dismiss Peoples’ Petition.
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Issue 3: Should this docket be closed

Recommendation: If the Commission denies SSGC’s and Leesburg’s motions to dismiss, the 
docket should remain open to address Peoples’ petition to resolve the territorial dispute. 
Alternatively, if the Commission votes to grant the motions to dismiss, the docket should be 
closed upon the issuance of a final order. (Trierweiler)

Staff Analysis: If the motions are denied, this docket should remain open to address Peoples’ 
petition to resolve the territorial dispute. If the motions are granted, the docket should be closed 
after issuance of the final order.
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Leesburg and/or South Sumer Gas Company, LLC by Peoples Gas System). SSGC and Leesburg 
requested intervention in this docket.

On April 26, 2018, SSGC filed a motion to dismiss Peoples’ Petition (SSGC’s motion to 
dismiss) and a motion for oral argument. On the same day, Leesburg also filed a motion to 
dismiss Peoples’ Petition (Leesburg’s motion to dismiss) and a motion for oral argument. On 
May 3, 2018, Peoples filed responses to SSGC’s and Leesburg’s motions.

This recommendation addresses whether the Commission should grant SSGC’s and Leesburg’s 
motions to dismiss. Pursuant to Section 120.565(3), Florida Statutes (F.S.), a final order on the 
Petition for Declaratory Statement must be issued within 90 days, which is July 1, 2018. The 
Commission has jurisdiction pursuant to Section 120.565 and Chapter 366, F.S.
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Discussion of Issues

Issue 1: Should oral argument on SSGC’s and Leesburg’s Motions to Dismiss be granted?

Recommendation: Yes. Oral argument on SSGC’s and Leesburg’s Motions to Dismiss
should be granted. The parties should be allowed 5 minutes per side to make their arguments.  
(Harper) 

Staff Analysis: Procedural Rule 25-22.0022(1), F.A.C., provides that a request for oral 
argument should be timely filed and shall state with particularity why oral argument would aid 
the Commission in understanding and evaluating the issues to be decided.  Rule 25-22.0022(7), 
F.A.C., states that oral argument at the Agenda Conference will be entertained for dispositive 
motions such a motions to dismiss.  SSGC’s and Leesburg’s requests for oral argument on their 
motions were timely filed. SSGC’s and Leesburg’s motions request 10 minutes be allowed for 
oral argument.  

Peoples filed a response in opposition to the requests for oral argument, stating that oral 
argument would not assist the Commission in its ruling on the motions. However, Peoples asks 
that if the Commission decides to grant oral argument that Peoples be given an amount of time 
equal to the time granted to SSGC and Leesburg.

Rule 25-22.0022(3), F.A.C. provides that granting or denying a request for oral argument is
within the sole discretion of the Commission.  Staff believes that oral argument will assist the 
Commission in understanding and evaluating issues and arguments raised in the motions.  If oral 
argument is granted, 5 minutes for each side appears to be reasonable.   
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Issue 2: Should the Commission grant SSGC’s and Leesburg’s Motions to Dismiss Peoples’ 
Petition?

Recommendation: Yes. The Commission should grant SSGC’s and Leesburg’s Motions to 
Dismiss. (Harper) 

Staff Analysis: The Commission should dismiss Peoples’ Petition because: (1) staff does not 
believe the Commission should exercise its discretion to issue a show cause order in this docket;
and (2) the alternative request for a declaratory statement does not meet the necessary 
requirements for a declaratory statement.  Staff’s analysis is discussed in detail below.

Peoples’ Petition
The first part of Peoples’ Petition asks the Commission to issue an order or orders to show cause
Leesburg and SSGC for acting as a public utility. The Petition states that Leesburg is a Florida 
municipality which operates a natural gas distribution system in a portion of Lake and Sumter 
Counties and is a “natural gas utility” as defined by Section 366.04(3)(c), F.S., subject to the 
Commission’s statutory jurisdiction. The Petition states that SSGC is a Florida limited liability 
company formed on or about March 22, 2017, and Peoples believes SSGC currently provides no 
natural gas service and has no customers.

Peoples’ Petition alleges that Leesburg and SSGC have entered in an agreement for the
construction, purchase, and sale of certain natural gas distribution facilities for the purpose of 
providing natural gas service to customers located within the service area described by the 
agreement. The Petition states Leesburg will pay to SSGC each month a portion of the revenues 
charged to natural gas customers within the service area (i.e., they will share the revenues from 
the provision of natural gas service to the customers in the service area). Peoples’ Petition further 
states that the City of Leesburg has adopted an ordinance, Section 22-250 of the City’s Code of 
Ordinances, which establishes the rates to be charged to Leesburg customers within the service
area pursuant to the agreement between Leesburg and SSGC. 

Peoples attached the agreement between SSGC and Leesburg to its Petition. Peoples’ Petition 
argues that the agreement between SSGC and Leesburg is evidence that SSGC and Leesburg are 
acting as a public utility. For example, Peoples cites Section 366.02(1), F.S. which defines a 
public utility:

… every person, corporation, partnership, association, or other legal entity and 
their lessees, trustees, or receivers supplying…gas…to or for the public within 
this state.

Peoples argues that while according to the plain meaning of the statute a municipality such as 
Leesburg is not a public utility, a partnership, association, or other legal entity which supplies  
natural gas to the public is a public utility under Section 366.02(1), F.S. Peoples states that 
Section 366.02, F.S., does not define the terms partnership, association, other legal entity, but 
Peoples submits that by the plain and reasonable reading of those words, the agreement between 
SSGC and Leesburg meets that description.
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Peoples’ Petition also states that the nature of the agreement is such that SSGC and Leesburg are 
partnering or associating to supply gas to the public. Peoples states that there is no purchase price 
or closing date in the contract, and, unlike a typical purchase and sale agreement, this agreement 
contemplates a continuing association between SSGC and Leesburg for an initial term of up to 
30 years for the supply of natural gas to the public, thereby usurping or circumventing the 
regulatory power of either the Commission or the Leesburg City Commission.

The second part of Peoples’ Petition is a request, in the alternative, for a declaratory statement. 
Peoples seeks a declaratory statement from the Commission as to which utility (Leesburg or 
SSGC, or a partnership, joint venture or other legal entity created by the agreement between the 
two) Peoples should negotiate with in an effort to resolve the territorial dispute in Docket No. 
20180055-GU, which is the Commission docket established to resolve the territorial dispute 
between Peoples and SSGC and Leesburg. Peoples alleges that the Commission’s determination 
of which utility (Leesburg or SSGC) it must work with to resolve the dispute described in the 
territorial dispute docket (Docket No. 20180055-GU) will affect its substantial interests. 

Peoples’ Petition states that a declaratory statement “will involve the Commission’s 
determination as to whether the Agreement creates a separate entity which is a ‘public utility’ as 
defined Section 366.02(1), Florida Statutes.” Peoples refers to Section 180.06, F.S., in its 
Petition, stating that the section lists the activities authorized by municipalities and “private 
companies” such as SSGC. Peoples concludes that it is “in doubt regarding which of SSGC, 
Leesburg, or another entity create by the agreement, should have sought Peoples’ consent to the 
Construction of the System, which is ongoing.”

SSGC’s and Leesburg’s Motions to Dismiss 
SSGC argues that the Commission should decline the invitation to issue the requested show 
cause order. SSGC states that the Commission has the right to initiate a show cause proceeding, 
not a party. Further, SSGC argues that a show cause order would be inappropriate because 
Peoples’ failed to plead sufficient facts as to a violation of order, rule, or statute. 

SSGC argues that Peoples’ alternative request for declaratory statement should be denied 
because the requested declarations would require a resolution of pending, disputed issues, which 
would be inconsistent with the purpose and intention of the declaratory statement statutes and 
rules. SSGC also states that the declarations sought by Peoples’ Petition are directed solely to the 
conduct of third persons: SSCG and Leesburg. Further, SSGC argues that Peoples’ request for 
declaratory statement is dependent on speculative and uncertain facts and events that affect the 
future actions of third parties rather than Peoples’ own particular facts and situation. 

Additionally, SSGC argues that Peoples is attempting to utilize the declaratory statement 
procedures to resolve the pending litigation in its favor rather than as a means to avoid litigation. 
SSGC states that the subject matter of the declaration request by Peoples is the same subject 
matters at issue in Docket No. 20180055-GU and, thus, cannot be resolved by declaratory 
statement. 

Like SSGC, Leesburg argues that the Peoples’ requested show cause order is unnecessary. 
Leesburg states that many of Peoples’ allegations are disputed in Docket No. 2018055-GU and, 
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thus, should be addressed in that docket only. In addition, Leesburg argues that Peoples’ 
declaratory statement petition should be dismissed because Peoples’ Petition inappropriately 
requests the Commission to opine on the conduct of Leesburg and SSGC and matters that are 
currently pending in Docket No. 20180055-GU.  Additionally, Leesburg states that Peoples’ 
request for declaratory relief asks the Commission to interpret Section 180.06, F.S., which is not 
applicable to the facts and should not be considered in the analysis of the declaratory statement.

Peoples’ Response to SSGC’s and Leesburg’s Motions to Dismiss 
Peoples asserts that SSGC and Leesburg are acting as a public utility. Peoples argues it has 
properly stated a cause of action in its Petition for issuance of a show cause order. Peoples 
admits that the underlying facts alleged in its Petition involve SGGC and Leesburg, but argues 
that it seeks Commission guidance concerning which entity Peoples needs to resolve the dispute 
with and which entity would be responsible for seeking consent from Peoples for operation of a 
system under Section 180.06, F.S. Peoples also argues that while it is true that Docket No. 
20180055-GU and its Petition in this docket involves similar matters, there is little chance for 
inconsistent rulings. Peoples states that unless the Commission declares that it intends to either 
consolidate the two dockets or resolve the issues raised by Peoples’ Petition in this docket, it 
would be appropriate for the Commission to issue the orders to show cause and/or a declaratory 
statement in this docket.

Peoples’ response to Leesburg’s Motion to Dismiss reiterates its belief that SSGC and Leesburg 
are jointly selling natural gas to the public and are acting as a public utility. Peoples also argues 
that an answer to its requested declaratory statement is necessary because Leesburg’s motion 
highlights the need for clarity as to the applicability of Section 180.06, F.S., which Peoples states 
applies to activities involved with building a natural gas distribution systems.   

Standard of Review for Motion to Dismiss
A motion to dismiss raises as a question of law the sufficiency of the facts alleged in a petition to 
state a cause of action. Varnes v. Dawkins, 624 So. 2d 349, 350 (Fla. 1st DCA 1993). The 
standard to be applied in disposing of a motion to dismiss is whether, with all allegations in the 
petition assumed to be true, the petition states a cause of action upon which relief may be 
granted. Id. When making this determination, all reasonable inferences drawn from the petition 
must be made in favor of the petitioner. Id. All of the elements of a cause of action must be 
properly alleged in a pleading that seeks affirmative relief. If they are not, the pleading should be 
dismissed. Kislak v. Kreedian, 95 So. 2d 510 (Fla. 1957).

In determining the sufficiency of the petition, the Commission must confine its consideration to 
the petition and the grounds asserted in the motion to dismiss. Flye v. Jeffords, 106 So. 2d 229 
(Fla. 1st DCA 1958). Moreover, the Commission must construe all material facts and allegations 
in the light most favorable to the petitioner in determining whether the petition is sufficient. 
Matthews v. Matthews, 122 So. 2d 571 (Fla. 2d DCA 1960). 

Staff’s Analysis and Recommendation
Staff recommends that the Commission grant SSGC’s and Leesburg’s Motions to Dismiss 
Peoples’ request for show cause orders. The decision to issue a show cause order lies with the 
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Commission, not parties.1 Staff does not believe that the Commission should exercise its 
discretion to issue a show cause order at this time. Docket No. 20180055-GU is in its initial 
stages and discovery has not yet occurred. As the record is developed in Docket No. 20180055-
GU, staff will have the opportunity to review and monitor the evidence and issues presented. If 
any matter appears to rise to the point where a show cause order is necessary, staff will bring the 
matter to the Commission for consideration.

Staff also recommends that Peoples’ alternative Petition for Declaratory Statement be dismissed.
The purpose of a declaratory statement is to allow a petitioner to select a proper course of action 
in advance to avoid costly administrative litigation. See Chiles v. Department of State, Division 
of Elections, 711 So. 2d 151, 154 (Fla. 1st DCA 1998).2 Peoples filed its request for a 
declaratory statement after it initiated litigation against Leesburg and SGCC in Docket No. 
20180055-GU. Peoples’ Petition then asks the Commission to declare who it should litigate 
against, either Leesburg or SSGC. However, it appears Peoples has already answered its own 
question as to whom to litigate against. Therefore, a declaratory statement is neither necessitated 
nor would it be helpful to avoid litigation.

Moreover, a declaratory statement is not an appropriate remedy where there is related pending 
litigation. Couch v. Florida Dept. of Health and Rehabilitative Services, 377 So. 2d 32 (Fla. 1st 
DCA 1979). Because Peoples filed its request for a declaratory statement after it already initiated 
litigation against Leesburg and SGCC in Docket No. 20180055-GU, it is inappropriate for the 
Commission to opine in a declaratory statement on the same matters. “[T]he rule is declaratory 
statement proceedings are not properly filed on issues simultaneously litigated in judicial or 
other administrative proceedings.” Gopman v. Dep't of Educ., 908 So. 2d 1118, 1123 (Fla. 1st 
DCA 2005).3

1See Order No. PSC-10-0425-PCO-GU, issued Oct. 18, 2010, in Docket No. 100315, In re: Complaint by Miami-
Dade Cty. for Order Requiring Fla. City Gas to Show Cause Why Tariff Rate Should Not Be Reduced & for the 
Comm'n to Conduct A Rate Proceeding, Overearnings Proceeding, or Other Appropriate Proceeding Regarding 
Fla. City Gas' Acquisition Adjustment where the Commission stated, “The purpose of our show cause procedures is 
to address specific instances where a utility knowingly refuses to comply with, or willfully violates, a specific 
Commission order, rule or statute and to bring the utility into compliance….the decision to invoke the Commission's
show cause procedure is ultimately ours.”
2See also Department of Business and Professional Regulation, Div. of Pari-Mutual Wagering v. Investment Corp. 
of Palm Beach, 747 So. 2d 374, 382 (Fla. 1999), where the court held, “A declaratory statement procedure is 
intended to enable members of the public to definitively resolve ambiguities of law arising in the planning of their 
future affairs and to enable the public to secure definitive binding advice as to the applicability of agency-enforced 
law to a particular set of facts.”
3See also Fox v. State, Board of Osteopathic Medical Examiners, 395 So.2d 192 (Fla. 1st DCA 1981) (appropriate to 
deny petition for declaratory statement where issues raised currently pending in administrative hearings). See also 
Exxon Mobile Oil Corp. v. Dep't of Agric. & Consumer Servs., 50 So. 3d 755 (Fla. 1st DCA 2010) (stating that an 
administrative agency must decline to provide a declaratory statement when the statement would address issues
currently pending in a judicial proceeding). The purpose of a declaratory statement is to answer the petitioner's 
questions about how the statutes or rules apply to his own circumstances so that he may select a proper course of 
action. Carr v. Old Port Cove Prop. Owners Ass'n, Inc., 8 So. 3d 403, 404 (Fla. 4th DCA 2009). See also In 
Commission Order 21301, issued May 31, 1989, in Docket No. 890415-EI, In re: Petition of Tampa Electric 
Company for a declaratory statement regarding proposed transfer of service, (the Commission denied TECO’s 
request for declaratory statement, because the Commission found answering the request for declaratory statement 
was not likely to resolve all of previously pending issues.).
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Moreover, it is not proper for the Commission to issue a declaratory statement determining the 
conduct of third persons. Rule 28-105.001, F.A.C. Peoples’ states in its request that an order by
Commission declaring who it should negotiate with would require the Commission to declare 
whether SSGC and/or Leesburg are public utilities. Thus, a declaratory statement would affect 
the legal obligations and conduct of Leesburg and SSGC, in contravention of Rule 28-105.001, 
F.A.C.

Finally, Rule 28-105.001, F.A.C., allows a declaratory statement as a means to resolve a 
controversy covering the applicability of statutory provisions over which the agency has 
authority. In its Petition, Peoples seems to ask the Commission to interpret Section 180.06, F.S.,
a statute that is not enforced by the Commission. This would not be appropriate for a declaratory 
statement.

Conclusion 
For the reasons set forth above, the Commission should grant SSGC’s and Leesburg’s Motions 
to Dismiss Peoples’ Petition.
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Issue 3: Should this docket be closed?

Recommendation: If the Commission approves staff’s recommendation in Issue 1, the docket 
should be closed. (Harper)

Staff Analysis: If the Commission approves staff’s recommendation in Issue 1, a final order 
will be issued. Thus, the docket should be closed.
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On February 14, 2018, FPL filed an Amended Petition for Approval to Transfer the Martin-
Riviera Lateral Pipeline to Florida Southeast Connection, LLC and Implement Associated Rate 
Adjustments (Amended Petition). In its Amended Petition, FPL recalculated the data from its 
original pleading to conform with lower federal income tax rates, and updated the declarations
and attachments.

The pipeline and the related equipment at issue in this proceeding is owned and operated by FPL,
and stretches roughly 38 miles between 2 natural gas-burning generating stations in Florida. The 
20” diameter natural gas pipeline originates at the Martin Next Generation Clean Energy Center 
(Martin Plant) located in Martin County, Florida, and terminates at the Riviera Beach Clean
Energy Center (Riviera Plant) in Palm Beach County, Florida. The Martin-Riviera lateral 
pipeline entered commercial service on April 1, 2014, and is solely dedicated to providing 
natural gas to the Riviera Plant. The associated revenue requirements for the Martin-Riviera
lateral pipeline are currently being recovered through FPL’s base rates. 

FSC is a FERC-regulated natural gas company that owns and operates a 126-mile interstate 
natural gas pipeline network in Florida. The Houston, Texas-based company is a wholly-owned 
subsidiary of NextEra Energy, Inc., and the proposed transfer would essentially extend FSC’s 
current pipeline network from Osceola County, Florida, to the Riviera Plant in Palm Beach 
County, Florida.

By the original and amended petitions, the Company is implementing Paragraph 17 of the 
comprehensive Stipulation and Settlement Agreement that resolved the Company’s 2016 rate 
case.1 The Company seeks Commission approval to do the following:

1. Transfer ownership of the pipeline assets and related equipment from FPL to FSC; and

2. Implement base and cost recovery factor adjustments stated in Paragraph 17(b) of the 
Stipulation and Settlement Agreement and approve the associated tariff sheets, effective 
September 1, 2018.

The Commission’s jurisdiction to consider this matter derives from the Commission’s authority 
to set fair and reasonable rates, found in Section 366.05, Florida Statutes.

1The 2016 Stipulation and Settlement Agreement was approved by Order No. PSC-2016-0560-AS-EI (Settlement 
Order), issued December 15, 2016, in Docket No. 20160021-EI, In re: Petition for rate increase by Florida Power 
& Light Company.
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Discussion of Issues

Issue 1: Should the Commission approve FPL's Amended Petition for approval to transfer the 
Martin-Riviera lateral pipeline to Florida Southeast Connection and implement the associated 
rate adjustments?

Recommendation: Yes. The Commission should approve FPL's Amended Petition to transfer 
the Martin-Riviera lateral pipeline to Florida Southeast Connection. The associated rate 
adjustments should become effective with the September 2018 billing cycle, which begins on 
September 1, 2018. The Commission should give staff authority to administratively approve the 
tariff sheets implementing the approved rate adjustments. (Barrett, Guffey, Higgins)

Staff Analysis: In early October 2016, FPL entered into a comprehensive Stipulation and 
Settlement agreement with certain parties in its rate case docket, Docket No. 20160021-EI. At 
that time, FPL proposed a conceptual framework for transferring the Martin-Riviera lateral 
pipeline to FSC which identified four conditions that needed to be met in order to implement the 
asset transfer:

1. FPL must seek the necessary regulatory approvals that would authorize it to transfer the 
pipeline asset with all related equipment and inventory to its affiliated FERC-regulated 
natural gas company, FSC, upon a showing that this transfer will result in customer 
savings on a cumulative present value revenue requirement (CPVRR) basis pursuant to 
FPL’s negotiated contractual terms with FSC for firm gas transportation;

2. The Martin-Riviera pipeline assets are to be transferred at their net book value as of the 
transaction date;

3. FPL is to request approval to implement simultaneous changes to lower base rates and 
adjust fuel rates to reflect the projected transportation charges; and

4. FPL is to implement the base rate adjustment as a percentage reduction in base rates for 
every rate class.

FPL contends that it has met these conditions, and requests the Commission acknowledge 
September 1, 2018, as the effective date for all purposes.

Purchase and Sale Agreements
In his original and amended declarations, witness Forrest explained that in addition to the 
principle sales agreement between FPL and FSC, a number of associated agreements were 
needed related to the provision of firm natural gas transportation service.2 The principle sales 
agreement was signed and executed on October 27, 2017. An Amendment to this agreement was 
signed on February 9, 2018, setting the net book value and purchase price at $167,415,732.

Showing of CPVRR Cost Savings
Under the terms of the long-term natural gas transportation and service agreement between FPL 
and FSC, FSC will provide firm gas transportation service to FPL under a negotiated rate based 

2A total of four agreements are included in Attachment SAF-1, which accompanied the Amended Declaration of 
Sam A. Forrest. Staff notes that some information contained in Attachment SAF-1 is confidential.
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on the maximum daily quantity of 300,000 dekatherms, which equals the quantity of natural gas 
FPL has available to it through its original ownership of the pipeline. In Attachment REB-1,
witness Barrett provided an annualized summary of the CPVRR analysis FPL performed, which 
shows Net Customer Savings of $4.4 million, based on using a natural gas transportation and 
service agreement with a total term of 40-years (2018-2057).3 The 40-year term is based on an 
initial 24-year term for the contract, followed by three successive 5-year extensions. In its 
Response to Staff’s First Data Request, the Company stated:

A term of 24 years was chosen so that the FPL contract with the Florida Southeast 
Connection (FSC) pipeline for gas transportation on the Riviera Lateral would 
sync up with FPL’s existing contract for gas transportation on FSC’s existing 
pipeline from the central Florida hub to the Martin Plant. The term of FPL’s 
existing central Florida hub to Martin Plant agreement with FSC is 25 years 
effective July 1, 2017. If the Riviera Lateral transfer is effective on July 1, 2018, 
both of these contracts would have identical remaining terms. In addition, both 
contracts include the right for FPL to exercise up to three successive five year 
extensions resulting in the possibility a total of 40 years for the existing contract 
and 39 years for the Riviera Lateral contract.

In another response, FPL stated that the 40-year term is consistent with the current useful life of 
the divested pipeline asset.

As reflected in Attachment REB-1, the estimated depreciation expense (savings) of 
approximately $65 million on a CPVRR basis, or approximately $160 million on a nominal
basis, is assumed to be generated by transferring the Martin-Riviera Lateral Pipeline. Staff 
verified that these amounts were appropriately calculated using currently-approved depreciation 
rates.4 The Company’s current depreciation rates were ordered as part of its 2016 Stipulation and 
Settlement Agreement.5 The projected depreciation expense includes amounts related to both the 
Martin-Riviera Lateral, and a relatively small amount of forecasted capital expenditures in 
support of the pipeline.

Rate Impacts for Customers and Notification
In her original and amended declarations, witness Deaton explained that simultaneous rate 
changes will impact customer bills for the period September through December 2018. As noted 
previously, FPL is currently recovering the revenue requirements for the Martin-Riviera pipeline 
lateral through the Company’s base rates. Upon approval of the FPL Petition, the Company will 
no longer own this asset, and the lower revenue requirement will be reflected as a $0.22 per 

3Staff notes that certain information contained in Attachment REB-1 is confidential. Although year-by-year data is 
provided in Attachment REB-1, this information is confidential, FPL acknowledged, however, that the Net 
Customer Savings result for individual years would show that in its CPVRR analysis is “front-end loaded with net 
savings in the initial years followed by net costs in the outer years.”
4Order No. PSC-2016-0560-AS-EI, issued December 15, 2016, in Docket No. 20160021-EI, In re: Petition for rate 
increase by Florida Power & Light Company; Docket No. 20160061-EI, In re: Petition for approval of 2016-2018 
storm hardening plan, by Florida Power & Light Company; Docket No. 20160062-EI, In re: 2016 depreciation and 
dismantlement study by Florida Power & Light Company; and Docket No. 20160088-EI, In re: Petition for limited 
proceeding to modify and continue incentive mechanism, by Florida Power & Light Company.
5 Id.
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month reduction to the Base Charge component of the bill for a residential customer using 1,000 
kilowatt-hours of electricity. This reduction is coupled with an elevated Fuel Cost Recovery 
charge of $0.20, which reflects the incremental amount of cost recovery necessary for FPL to 
recoup the cost of the natural gas transportation and service agreement it entered into with FSC, 
as shown in Column 6 of Table 1-1. No other billing components change, and the net difference 
is shown as a reduction of $0.02/month, as illustrated in Table 1-1 below:6

6The proposed changes for the instant petition are shown in Columns 5 and 6 of Table 1-1. For informational 
purposes, the billing changes that are proposed in FPL’s Petition for Mid-Course Corrections to its 2018 Capacity 
and Environmental Cost Recovery Factors are shown in Columns 3 and 4 of Table 1-1. Also, the data in Table 1-1
does not reflect any of the storm-related charges attributable to named storms that impacted FPL’s service territory 
in the 2017 hurricane season.
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Table 1-1
FPL Typical 1,000-kWh Residential Customer Bill Comparison

for the period July-December, 2018
(1) (2) (3) (4) (5) (6)

Component

Current

April 2018
Proposed7

July-August
2018

Net 
Difference8

Proposed9

September-
December

2018

Net 
Difference10

Base Charge $67.10 $67.10 $0.00 $66.88 ($0.22)

Fuel Cost 
Recovery $22.73 $22.73 $0.00 $22.93 $0.20

Energy 
Conservation 

Cost Recovery
$1.53 $1.53 $0.00 $1.53 $0.00

Capacity Cost 
Recovery $2.57 $2.34 ($0.23) $2.34 $0.00

Environmental 
Cost Recovery $1.58 $1.22 ($0.36) $1.22 $0.00

Storm 
Restoration 
Surcharge

$1.38 $1.48 $0.10 $1.48 $0.00

Interim Storm 
Restoration 
Surcharge

$0.00 $0.00 $0.00 $0.00 $0.00

Subtotal $96.89 $96.40 ($0.49) $96.38 ($0.02)

Gross Receipts 
Tax $2.48 $2.47 (0.01) $2.47 $0.00

Totals $99.37 $98.87 ($0.50) $98.85 ($0.02)
Source: Attachment RDB-5, Page 1 of 1, filed February 14, 2018.

7Reflects approval of the Mid-Course corrections to Capacity and Environmental Cost Recovery Clause amounts, 
and a true-up adjustment in storm charges, as filed in Docket Nos. 20180001-EI and 20180007-EI.
8The Net Difference shown in Column 4 of Table 1 reflects the true-up adjustment in storm charges effective June 1, 
2018, and the Mid-Course Corrections to Capacity and Environmental Cost Recovery Clause amounts, effective 
July 1, 2018.  It does not reflect the instant petition (the Martin-Riviera Natural Gas Pipeline transfer), which is 
proposed to become effective September 1, 2018.
9Reflects approval of the proposed Martin-Riviera pipeline lateral transfer  effective September 1, 2018, as filed in 
Docket No. 20170231-EI.
10The Net Difference shown in Column 6 of Table 1 reflects the true-up adjustment in storm charges effective June 
1, 2018, the Mid-Course Corrections to Capacity and Environmental Cost Recovery Clause amounts, and the
Martin-Riviera Natural Gas Pipeline transfer petition that is pending in this docket.
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In FPL’s Response to Staff’s Fourth Data Request, the Company stated that it initially notified 
customers with bill inserts regarding this matter at about the time the petition was filed. The 
Company stated that:

. . . [as] is standard for all petitions that result in a change to customer bills, FPL 
will include a very short bill message on all customer bills 30 days in advance of 
the rates taking effect, and will provide updated rates schedules on its website 
(www.FPL.com/rates) at the same time that will reflect all rate changes taking 
effect the following month.

Physical restrictions on bill inserts limit the amount of detail that can be included in such 
notifications, but FPL’s customers can access detailed billing information from links on the 
Company’s website.11

Summary and Conclusion
As part of its consideration of the 2016 Stipulation and Settlement Agreement, the Commission 
evaluated and approved the conceptual framework for the transfer and simultaneous rate impacts 
described above. Staff has reviewed FPL’s original and amended petitions, the original and 
amended declarations and attachments, and FPL’s responses to Commission staff’s four sets of 
data requests, and believes FPL’s calculations are correct and the materials are reasonable.

Staff recommends that the Commission approve FPL's Amended Petition to transfer the Martin-
Riviera lateral pipeline to Florida Southeast Connection. The associated rate adjustments should
become effective with the September 2018 billing cycle, which begins on September 1, 2018. 
The Commission should give staff authority to administratively approve the tariff sheets 
implementing the approved rate adjustments.

11Staff reviewed the customer notification materials used for residential and business customers, and believes they 
are appropriate.
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Issue 2: Should this docket be closed?

Recommendation: This docket should be closed upon issuance of a consummating order, 
unless a person whose substantial interests are affected by the Commission’s decision files a 
protest within 21 days of the issuance of the Commission’s Proposed Agency Action Order.
(Brownless)

Staff Analysis: This docket should be closed upon issuance of a consummating order, unless a 
person whose substantial interests are affected by the Commission’s decision files a protest 
within 21 days of the issuance of the Commission’s Proposed Agency Action Order.



Item 5 



State of Florida 

 
 

Public Service Commission 
CAPITAL CIRCLE OFFICE CENTER ● 2540 SHUMARD OAK BOULEVARD 

TALLAHASSEE, FLORIDA 32399-0850 

-M-E-M-O-R-A-N-D-U-M- 
 

DATE: May 25, 2018 

TO: Office of Commission Clerk (Stauffer) 

FROM: Division of Accounting and Finance (D. Smith, Mouring) 
Division of Economics (Draper, Guffey) 
Division of Engineering (P. Buys, Graves, King) 
Office of the General Counsel (Cowdery) 

RE: Docket No. 20170235-EI – Petition by Florida Power & Light Company for 
authority to charge FPL rates to former City of Vero Beach customers and for 
approval of FPL's accounting treatment for City of Vero Beach transaction. 
 
Docket No. 20170236-EU – Joint petition to terminate territorial agreement, by 
Florida Power & Light Company and the City of Vero Beach. 

AGENDA: 06/05/18 – Regular Agenda – Proposed Agency Action – Interested Persons May 
Participate   

COMMISSIONERS ASSIGNED: All Commissioners 

PREHEARING OFFICER: Clark 

CRITICAL DATES: None 

SPECIAL INSTRUCTIONS: None 

 

 Case Background 

Florida Power & Light Company (FPL) is an investor-owned electric utility operating under the 
jurisdiction of this Commission pursuant to the provisions of Chapter 366, Florida Statutes, 
(F.S.). FPL provides generation, transmission, and distribution service to approximately 4.9 
million retail customer accounts or an estimated 10 million people. 
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The City of Vero Beach’s (COVB or City) electric utility is a municipally-owned electric utility 
providing service to customers through approximately 35,000 customer accounts using the 
COVB transmission and distribution facilities. The boundaries of the COVB service area are set 
pursuant to four Commission territorial orders that approved territorial agreements between 
COVB and FPL (Territorial Orders).1 Approximately 60 percent of COVB’s utility customers 
reside outside the City’s municipal borders including customers residing in portions of 
unincorporated Indian River County (County), and portions of the Town of Indian River Shores 
(Town or Indian River Shores). In addition to the Commission-approved Territorial Orders, 
COVB operated in Indian River County and Indian River Shores under franchise agreements, 
which have since expired.2  For many years, there has been controversy because customers living 
outside the City have wanted to be served by FPL because it has lower rates than COVB.  The 
customers who live outside the City have argued that they have no ability to vote for the 
members of the COVB City Council and thus have no voice concerning the operation or 
management of the City’s electric utility and no redress to any governmental authority.   

 
Legislation was passed in 2008 that required a municipal electric utility meeting certain criteria 
to conduct a referendum of its customers on the question of whether a separate electric utility 
authority should be created to operate the business of the city’s electric utility. Section 366.04(7), 
F.S.  COVB did not conduct such a referendum because it alleged that it did not meet the criteria 
that would require it to conduct such a referendum. Further attempts to pass Legislation to 
address the concerns of COVB electric customers living outside the City failed in 2010 (HB 725 
Mayfield/SB 2632 Negron; HB 1397 Mayfield); 2011 (HB 899 Mayfield); 2013 (HB 733 
Mayfield/SB 1620 Garcia); 2014 (HB 813 Mayfield/SB 1248 Latvala; HB 861 Mayfield/SB 
1294 Altman); 2015 (HB 773 Mayfield; HB 337 Mayfield/SB 442 Altman); and 2016 (HB 5790 
Mayfield/SB 840 Simpson). 

 
In 2009, a complaint was filed with the Commission by two COVB customers asking for a 
hearing to address Commission enforcement of Section 366.04, F.S., and review the territorial 
agreement between COVB and FPL.3 The complaint alleged concerns about COVB’s proposed 
changes to rates significantly higher than FPL’s rates. The complaint also alleged that the City 
Council had entered into a series of ill-fated electric utility agreements and decisions that led to a 
small, outmoded and costly utility, that the City siphoned utility revenue for city budget purposes 
rather than utility operations or reserves, that over 60 percent of customers living outside the City 

                                                 
1 See Order No. 5520, issued August 29, 1972, in Docket No. 72045-EU, In re: Application of Florida Power and 
Light Company for approval of a territorial agreement with the City of Vero Beach; Order No. 6010, issued 
January 18, 1974, in Docket No. 73605-EU, In re: Application of Florida Power & Light Company for approval of 
a modification of territorial agreement and contract for interchange service with the City of Vero Beach, 
Florida; Order No. 10382, issued November 3, 1981 and Order No. 11580, issued February 2, 1983, in Docket No. 
800596-EU, In  re: Application of FPL and  the City of Vero Beach for  approval  of  an agreement relative to 
service areas; and Order No. 18834, issued February 9, 1988, in Docket No. 871090-EU, In re: Petition of Florida 
Power & Light Company and the Ci ty  of Vero Beach for approval of amendment of a territorial agreement. 
2 Indian River County’s franchise agreement with COVB expired in February 2017, and Indian River Shore’s 
franchise agreement with COVB expired in November 2016. Staff has no information that new franchise agreements 
are in place. 
3 Docket No. 090524-EM, In re:  Complaint of Stephen J. Faherty and Glenn Fraser Heran against the City of Vero 
Beach for unfair electric utility rates and charges. 
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had no voice with city elected officials, and that the City offered no conservation incentives such 
as rebates for installing more energy efficient appliances. The complaint was voluntarily 
dismissed in 2014 because of then on-going negotiations between FPL and COVB concerning 
the possible purchase and sale of COVB’s electric system. However, these negotiations did not 
result in a sale.    

 
By letter dated July 18, 2014, Indian River Shores advised COVB that it was taking several 
actions to achieve rate relief for its citizens who received electric service from the City. The 
Town filed a complaint against COVB in Indian River County Circuit Court Case No. 31-2014-
CA-000748, one count of which asked the circuit court to declare that COVB was subject to and 
must comply with the requirement of Section 366.04(7)(a), F.S., to have a referendum. The 
lawsuit also challenged COVB’s electric rates as unreasonable, oppressive, and inequitable, and  
raised “a Constitutional challenge regarding the denial of rights” to COVB electric customers 
living in Indian River Shores. 

 
Following unsuccessful mediation between Indian River Shores and COVB pursuant to the 
Florida Governmental Conflict Resolution Act, Chapter 164, F.S.,4 Indian River Shores filed an 
amended complaint asking the circuit court, in part, to declare that upon expiration of the 
franchise agreement giving COVB permission to provide electric service in Indian River Shores, 
COVB had no legal right to provide electric service in Indian River Shores. In its amended 
complaint, Indian River Shores alleged that COVB sought to exert extra-territorial monopoly 
powers and extract monopoly profits within the corporate limits of the Town of Indian River 
Shores without the Town’s consent.  The Town alleged that even though COVB’s electric utility 
paid no corporate income taxes, no property taxes, had access to low cost financing subsidized 
by tax-free bonds, and was not subject to the costs of complying with state mandated energy 
efficiency and conservation requirements, COVB’s electric rates had been some of the highest in 
Florida over the previous ten years, and were substantially higher that FPL’s rates.  
 
Indian River Shores further alleged that although FPL’s electric rates were regulated by the 
Commission, COVB’s rates were not regulated by the Commission but were managed by the 
COVB City Council. The amended complaint alleged that approximately 65 percent of  COVB’s 
electric customers were located outside of the City and thus had no voice in electing the official 
that managed the City’s electric utility system and set their electric rates.  The Town alleged that 
COVB’s high electric rates were due to factors within the City’s control, including (1) abdicating 
its operational and managerial responsibilities to entities with which it had entered into 
expensive long-term power supply arrangements without appropriate oversight and due 
diligence; (2) the City was bound to above-market power prices under the long-term power 
supply arrangements agreed to by the City; (3) the City administered its electric utility power 
supply without appropriate hedging, interest-rate swaps, and other risk management protocols 
needed to mitigate fuel price volatility and keep electric power costs as low as reasonably 
possible; and (4) electric utility revenues were diverted to COVB’s general revenue fund as a 
means to keep ad valorem taxes on property within the City artificially low and to cover costs 
that had nothing to do with operation of the City’s electric utility.  Indian River Shores alleged 

                                                 
4 Indian River County also participated in this mediation. 
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that COVB had not operated its electric utility and furnished electric services in accordance with 
normally accepted electric utility standards, but rather had acted imprudently in its utility 
management. 
 
COVB filed a motion to dismiss the circuit court franchise agreement claim, which the 
Commission supported in court as amicus curiae. On November 11, 2015, the circuit court 
granted the motion to dismiss, finding that the question of whether COVB had the authority to 
continue to provide electric service within Indian River Shores upon expiration of the franchise 
agreement was squarely within the Commission’s jurisdiction to decide. The circuit court did not 
dismiss the count that COVB’s electric rates were unreasonable. However, Indian River Shores 
subsequently voluntarily dismissed its lawsuit with prejudice.   

 
In 2014, Indian River County filed a petition for declaratory statement with the Commission 
asking for a declaration that upon expiration of its franchise agreement with COVB in February, 
2017, the County would have the right to choose its electricity provider. In its petition, Indian 
River County alleged that more than half of COVB’s electric customers were outside the City 
limits in the unincorporated parts of the County, and that while the exemption from Commission 
jurisdiction for municipal utilities was understandable where the customers are all or mostly all 
city residents, the majority of COVB’s customers had no political or regulatory recourse 
regarding COVB as their electric service provider.  The County further alleged that the situation 
was especially egregious since COVB refused to hold a referendum under Section 366.04(7), 
F.S., or to otherwise create an electric utility authority that would include representation of non-
city customers.  The petition alleged that COVB’s electric service to customers who lived 
outside the City in unincorporated Indian River County had become increasingly more 
contentious and controversial, that the non-city COVB electric customers who receive no city 
services were contributing two-thirds as much revenue to general government as is generated by 
the City’s property taxes, and that COVB’s rates were approximately one-third higher than 
FPL’s rates. The Commission denied this petition for failing to meet the statutory requirements 
necessary to obtain a declaratory statement.5  
 
Also in 2014, COVB filed a petition with the Commission asking for a declaration that upon 
expiration of its franchise agreement with the County, it would have the right and obligation to 
continue providing electric service in unincorporated Indian River County under the 
Commission-approved Territorial Orders. The Commission issued an order declaring that COVB 
has the right and obligation to continue to provide retail electric service in the territory described 
in its Territorial Orders upon expiration of its franchise agreement with the County.6 The County 
appealed both orders, and both Commission orders were affirmed by the Florida Supreme 
Court.7 
 

                                                 
5 Order No. PSC-15-0101-DS-EM, issued February 12, 2015, in Docket No. 140142-EM, In re:  Petition for 
Declaratory Statement by the Board of County Commissioners, Indian River County, Florida.   
6 Order No. PSC-15-0102-DS-EM, issued February 12, 1015, in Docket No. 140244-EM, In re:  Petition of Vero 
Beach for a Declaratory Statement Regarding Effect of Commission’s Orders Approving Territorial Agreements in 
Indian River County. 
7 Board of County Commissioners of Indian River County v. Graham, 191 So. 3d 890 (Fla. 2016). 
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On January 5, 2016, Indian River Shores filed a petition for declaratory statement with the 
Commission, asking for a declaration that the Commission lacks jurisdiction to interpret Article 
VIII, Section 2(c), Florida Constitution, for purposes of determining whether Indian River 
Shores has a constitutional right to be protected from COVB providing electric service within 
Indian River Shores without Indian River Shores’ consent. In response, the Commission issued 
an order declaring that it had the jurisdiction under Section 366.04, F.S., to determine whether 
COVB had the authority to continue to provide electric service within the corporate limits of 
Indian River Shores upon expiration of the franchise agreement and that in a proper proceeding, 
the Commission has the authority to interpret the phrase “as provided by general or special law” 
as used in Article VIII, Section 2(c), Florida Constitution.8  
 
On March 4, 2016, pursuant to Sections 120.57 and 366.04, F.S., Indian River Shores filed a 
Petition for Modification of Territorial Order Based on Changed Legal Circumstances 
Emanating from Article VIII, Section 2(c) of the Florida Constitution. Indian River Shores asked 
the Commission to modify the Territorial Orders between FPL and COVB by moving the entire 
Town of Indian River Shores out of COVB’s service area and placing it within the electric 
service area of FPL. In its Petition, based on essentially the same specific allegations made in the 
Circuit Court Amended Complaint as detailed above, the Town argued that the Commission 
should modify the Territorial Orders because COVB was operating as an unregulated monopoly 
within the Town and subjected captive customers in the Town to excessive rates, inferior quality 
of services, and other monopoly abuses contrary to the public interest. The Town alleged that 
some of its citizens were served by FPL and some by COVB, and that, as a consequence, the 
Town’s residents received vastly different service, at vastly different rates, with vastly different 
regulation and oversight, and that the current territory boundary pitted neighbor against neighbor 
and caused discord and confusion among Town residents.  
 
Indian River Shores also alleged that having FPL as the single electric provider would allow all 
Town residents access to the energy conservation programs offered by FPL, give access to FPL’s 
deployment of solar generation and smart meters, which were not offered by COVB and would 
dramatically reduce the utility costs to the Town’s residents, and would provide the Town with 
the benefits of FPL’s highly regarded management expertise and high customer satisfaction 
ratings.  The petition alleged that the Town’s residents were overwhelmingly in favor of having 
FPL as the single electric provider within the Town. The Commission issued a proposed agency 
action (PAA) order denying the petition for modification.9 The Town of Indian River Shores 
filed a petition for administrative hearing on the PAA order and COVB filed a cross-petition. 
Upon joint motion of Indian River Shores and the City, the hearing proceeding is being held in 
abeyance pending closing on the purchase and sale of the COVB electric utility to FPL.    

 
 

                                                 
8 Order No. PSC-16-0093-FOF-EU, issued March 4, 2016, in Docket No. 160013-EU, In re: Petition for 
declaratory statement regarding the Florida Public Service Commission’s jurisdiction to adjudicate the Town of 
Indian River Shores’ constitutional rights. 
9 Order No. PSC-16-0427-PAA-EU, issued October 4, 2016, in Docket No. 160049-EU, In re:  Petition for 
modification of territorial order based on changed legal circumstances emanating from Article VIII, Section 2(c) of 
the Florida Constitution, by the Town of Indian River Shores. 
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Procedural Background 
On November 3, 2017, FPL filed a petition in Docket No. 20170235-EI for authority to charge 
FPL’s rates and charges to COVB customers and for approval of FPL’s requested accounting 
treatment. As part of its petition, FPL filed testimony and exhibits of six witnesses. FPL’s 
petition states that on May 16, 2017,  FPL presented a letter of intent to COVB for the potential 
purchase of the City’s electric utility system, which was subsequently executed by both parties. 
FPL states that, thereafter, FPL and the City negotiated an agreement for the sale of the COVB’s 
electric utility assets. Negotiations were also held with the Florida Municipal Power Agency 
(FMPA) and the Orlando Utilities Commission (OUC) to resolve COVB’s contractual 
obligations with those entities that would be necessary in order to close the transaction. On 
October 24, 2017, FPL and COVB entered into an Asset Purchase and Sale Agreement (the 
PSA). The PSA reflects COVB’s and FPL’s agreement to sell and to purchase the COVB electric 
utility system. Pursuant to the PSA, FPL will acquire assets of the COVB electric utility system 
for a cash payment of approximately $185.0 million as well as other consideration. 
 
The petition states that in connection with the PSA, COVB needs to address power contracts to 
which it is a party, including (1) a 20-year wholesale services agreement with OUC to provide 
supplementary power to COVB, due to expire in 2023 (Wholesale Services Agreement); and (2) 
a series of three contracts for the City’s share of the FMPA generation entitlements from certain 
power plants, namely St. Lucie Unit 2 and Stanton Units 1 and 2 (collectively “FMPA 
Entitlements”). The petition further states that, pursuant to the provisions of the PSA, COVB’s 
Wholesale Services Agreement with OUC and COVB’s obligations to FMPA for the FMPA 
Entitlements would terminate upon the closing of the PSA. FPL states that, as part of the PSA 
and to enable the COVB to terminate its obligations with OUC, FPL negotiated a short-term 
power purchase agreement (PPA) with OUC for capacity and energy, commencing at the close 
of the PSA and extending through 2020. 
 
FPL states in its petition that in order to implement the PSA, it is requesting that the 
Commission: (1) grant FPL approval to charge its approved rates and charges to the COVB 
customers; (2) approve the establishment and base rate recovery of a positive acquisition 
adjustment of approximately $116.2 million with respect to the City’s electric utility system 
acquired by FPL; and (3) approve recovery of costs associated with the short-term PPA with 
OUC. An acquisition adjustment is the difference between the purchase price paid to acquire a 
utility asset or group of assets and the depreciated original cost, or net book value, of those 
assets. A positive acquisition adjustment exists when the purchase price is greater than the net 
book value. With respect to the OUC PPA, FPL requests that the Commission:  (1) approve 
recovery of the energy portion of charges through FPL’s Fuel and Purchased Power Cost 
Recovery Clause; and (2) approve recovery of the capacity charges component through the 
Capacity Cost Recovery Clause. 
 
In addition, on November 3, 2017, FPL and COVB filed a joint petition in Docket No. 
20170236-EU for approval to terminate their Commission-approved territorial agreement. The 
joint petition alleges that termination of the territorial agreement is sought in connection with 
FPL’s acquisition of the COVB electric utility and FPL’s petition to charge FPL’s approved rates 
and charges and for the approval of its requested accounting treatment.  
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Intervention of the Office of Public Counsel (OPC) in both dockets was acknowledged by Order 
Nos. PSC-2018-0145-PCO-EI (Docket No. 20170235-EI) and PSC-2018-0163-PCO-EU (Docket 
No. 20170236-EU).10   
 
Commission Jurisdiction 
The Commission has jurisdiction over the matters raised in the petitions filed in Docket Nos. 
20170235-EI and 20170236-EU pursuant to Sections 366.06 and 366.076, F.S. To be clear, FPL 
is not requesting and the Commission does not have jurisdiction over approval of the transfer of 
the City’s electric utility assets to FPL. In the 1974 Grid Bill,11 as part of the Legislature’s 
regulatory regime over electric utilities, the Commission was given limited regulatory 
jurisdiction over municipal electric utilities. See 366.04(2), F.S. The Legislature gave the 
Commission authority over municipalities to prescribe uniform systems and classifications of 
accounts; to prescribe a rate structure for all electric utilities; to require electric power 
conservation and reliability within a coordinated grid, for operational as well as emergency 
purposes; to approve territorial agreements; to resolve territorial disputes; and to prescribe and 
require the filing of periodic reports and other data. The purchase and sale agreement between 
COVB and FPL is not subject to approval by the Commission. 

 
Further, the Legislature did not give the Commission jurisdiction over municipal rates. Lewis v. 
Public Service Commission, 463 So. 2d 227 (Fla. 1985)(stating that the Commission’s 
jurisdiction over rate structure does not include jurisdiction over the actual rates charged by a 
municipal electric utility). Because the Commission lacks this jurisdiction, it does not have 
authority to determine what COVB’s electric rates should be or whether they are “too high” 
compared to FPL’s current rates. The Florida Supreme Court has stated that as part of Florida’s 
legislatively constructed regulatory regime, if customers of municipal electric utilities have 
complaints of “excessive rates or inadequate service their appeal under Florida law is to the 
courts or the municipal council.” Story v. Mayo, 217 So. 2d 304, 308 (Fla. 1968), cert. denied, 
395 U.S. 909 (1969).  
 
 

                                                 
10 Order No. PSC-2018-0145-PCO-EI, issued March 15, 2018, in Docket No. 20170235-EI, In re:  Petition by 
Florida Power & Light Company (FPL) for authority to charge FPL rates to former City of Vero Beach customers 
and for approval of FPL’s accounting treatment for City of Vero Beach transaction; Order No. PSC-2018-0163-
PCO-EU, issued March 26, 2018, Docket No. 20170236-EU, In re:  Joint petition to terminate territorial 
agreement, by Florida Power & Light Company and the City of Vero Beach. 
11 The Grid Bill codified the Commission’s authority to approve and review territorial agreements involving 
investor-owned utilities and expressly granted the Commission jurisdiction over rural electric cooperatives and 
municipal electric utilities for approving territorial agreements and resolving territorial disputes.  See Richard C. 
Bellak and Martha Carter Brown, Drawing the Lines:  Statewide Territorial Boundaries for Public Utilities in 
Florida, 19 Fla. St. L. Rev. 407, 413 (1991). 
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Discussion of Issues 

Issue 1:  Should the Commission grant FPL the authority to charge FPL's rates and charges to 
COVB’s customers upon the closing date of the PSA? 

Recommendation:  Yes, the Commission should grant FPL the authority to charge FPL’s 
approved rates and charges to COVB’s customers effective upon the closing date of the PSA 
because they would become FPL customers. FPL should notify COVB’s customers of the new 
rates and charges with the first bill containing the new rates. (Draper)   

Staff Analysis:  This issue addresses the request in the petition filed by FPL in Docket No. 
20170235-EI to grant FPL the authority to charge its rates and charges to COVB’s customers. 
The PSA provides for the COVB customers to become FPL electric customers and receive 
service at the applicable FPL rates and charges upon the closing of the PSA. Specifically, the 
PSA states that FPL has the responsibility for securing approval from the Commission for 
authority under Rule 25-9.044, F.A.C., to charge FPL’s existing rates to the COVB customers.12 
 
Rule 25-9.044(1), F.A.C., states that in the case of a change of ownership or control of a utility 
that places the operation under a different or new utility, the company which will thereafter 
operate the utility must adopt and use the rates, classifications, and regulations of the former 
operating company unless authorized to change by the Commission.  
 
In response to staff’s first data request, FPL provided bill comparisons between FPL and COVB 
customers. A COVB residential customer who becomes an FPL customer who uses 1,000 
kilowatt hours (kWh) would see a bill decrease from $126.10 to $99.37, a decrease of $26.73 or 
approximately 21.2 percent, based on rates effective March 2018.13 COVB commercial and 
industrial customers would also see bill decreases based on usage.  
 
Regarding customer notification, FPL explains that FPL’s proposal to acquire the COVB electric 
utility has been the subject of public debate and discussion for nearly a decade up to the time 
when the City Council voted in favor of the sale in October 2017. FPL further states that the 
proposed sale of the COVB electric utility to FPL was addressed in two public referendums and 
during numerous publicly noticed City Council meetings. In addition, FPL states that it plans to 
hold two open houses before the transaction closes in order to address all customer questions and 
concerns. 
 
Staff recommends that the Commission authorize FPL to charge FPL’s approved rates and 
charges to the COVB customers effective upon the closing date of the PSA because they would 
become FPL customers. FPL should notify the COVB customers of the new rates and charges 
with the first bill containing the new rates. Staff believes, given the lengthy public debate 
regarding the proposed FPL/COVB transaction and the fact that FPL’s current rates and charges 

                                                 
12 Document No. 09427-2017, Exhibit SAF-1, page 63. 
13 In its November 3, 2017 Petition, FPL states that a residential customer using 1,000 kWh per month would save 
$16.34 per month. This calculation was based on September 2017 COVB bills and January 2018 FPL bills. In 
response to staff’s first data request, FPL provided updated bill calculations based on rates effective March 2018. 
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are lower than the City’s rates, customer notification with the first bill containing the new rates is 
sufficient.
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Issue 2:  Should the Commission approve the joint petitioners’ request to terminate the existing 
territorial agreement between FPL and the City of Vero Beach upon the closing date of the PSA? 

Recommendation:  Yes, the Commission should approve the joint petitioners’ request to 
terminate the existing territorial agreement between FPL and the City of Vero Beach effective 
upon the closing date of the PSA. Upon closing of the PSA, FPL should file revised tariff sheets 
Nos. 3.020, 3.010, and 7.020 to reflect the addition of the COVB service area to the description 
of territory and communities served. Commission staff should be given authority to 
administratively approve these tariff sheets consistent with the Commission’s decision. (Guffey, 
Draper) 

Staff Analysis:  This issue addresses the joint petition of FPL and the City in Docket No. 
20170236-EU to terminate their territorial agreement.  The joint petition involves the transfer of 
customers from COVB to FPL. Section 366.04(2), F.S., gives the Commission the power to 
approve territorial agreements between municipal electric utilities and investor-owned electric 
utilities. Any modification or termination of a Commission-approved territorial order must be 
made by the Commission pursuant to its exclusive jurisdiction. See Public Service Commission 
v. Fuller, 551 So. 2d 1210, 1212 (Fla. 1989). The Commission has the responsibility to ensure 
that the termination of the territorial agreement and concomitant transfer of customers to FPL 
results in no harm or detriment to the public interest. See AmeriSteel Corp. v. Clark, 691 So. 2d 
473, 478 (Fla. 1997), Utilities Commission of the City of New Smyrna Beach v. Florida Public 
Service Commission, 469 So. 2d 731, 732-33 (Fla. 1985). The public interest is the ultimate 
measuring stick to guide the Commission’s decision. Gulf Coast Electric Cooperative v. 
Johnson, 727 So. 2d 259, 264 (Fla. 1999). Utility ratemaking is viewed as a matter of 
fairness.  GTE Florida Inc. v. Clark, 668 So. 2d 971, 972 (Fla. 1996). The Commission should 
base its decision on the effect termination of the territorial agreement will have on all affected 
customers, both those transferred and those not transferred.  See New Smyrna Beach, 469 So. 2d 
at 732. 
 
The joint petition states that the petitioners seek termination of their existing territorial 
agreement in connection with FPL’s acquisition of the COVB electric utility that is addressed in 
Docket No. 20170235-EU.  The joint petition  states that the termination of the territorial 
agreement will be effective if all conditions precedent to the PSA are satisfied and the 
transaction closes. If the territorial agreement is terminated, FPL will be serving all of Indian 
River County. If the PSA does not close, the joint petitioners will continue to operate pursuant to 
the Territorial Orders. 
 
Currently, COVB serves 29,258 residential, 5,721 commercial, and 144 street light customers for 
a total of 35,123 customers. As discussed in Issue 1, FPL will provide electric service to 
COVB’s customers at FPL’s approved rates and charges upon the closing date of the PSA.  

The joint petitioners state that FPL’s purchase of COVB’s electric system is projected to result in 
more economical service to both COVB’s customers and FPL’s current customers and, therefore, 
termination of the territorial agreement is in the public interest. COVB’s existing service territory 
is surrounded by FPL’s service territory. The joint petitioners state that the geographic 
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configuration will allow FPL to make efficient use of resources in providing electric service to 
COVB’s customers. The joint petitioners further state that termination of the territorial 
agreement will result in excellent service reliability for COVB’s customers. Additionally, the 
joint petitioners state COVB’s residential and commercial customers will be eligible to 
participate in FPL’s energy conservation programs and commercial customers will have the 
opportunity to enroll in economic development rates.   

Regarding customer notification of the proposed termination of the territorial agreement, the 
joint petitioners explain that FPL’s proposal to acquire the COVB electric utility has been the 
subject of public debate and discussion for nearly a decade. In addition, the joint petitioners state 
that FPL plans to hold two open houses before the transaction closes in order to address all 
customer questions and concerns, including termination of the territorial agreement. 

Conclusion 
Staff recommends approval of the joint petitioners’ request to terminate the existing territorial 
agreement between FPL and COVB effective upon the closing date of the PSA. Staff believes 
that termination of the territorial agreement results in no harm or detriment to the public interest. 
Upon closing of the PSA, FPL should file revised tariff sheets Nos. 3.020, 3.010, and 7.020 to 
reflect the addition of the COVB service area to the description of territory and communities 
served. Commission staff should be given authority to administratively approve the tariff sheets 
consistent with the Commission’s decision.  
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Issue 3:  Should the Commission authorize FPL to recognize a positive acquisition adjustment 
on its books associated with the purchase of the COVB electric utility system? 

Recommendation:  Yes. The extraordinary circumstances demonstrated in this case support 
approval for FPL to record a positive acquisition adjustment in the amount of $21.3 million on 
its books in Federal Energy Regulatory Commission (FERC) Account 114 - Electric Plant 
Acquisition Adjustments and to amortize this amount over the requested period of 30 years. (D. 
Smith, Cowdery) 

Staff Analysis:  As explained in the Case Background, the Commission does not have 
jurisdiction over the transfer of the COVB’s electric utility assets to FPL. The narrow question 
before the Commission is whether FPL’s proposed accounting treatment should be approved. 
 
Legal Standard 
The Commission’s policy with respect to acquisition adjustments has been to evaluate the 
specific facts and circumstances on an individual case by case basis and to determine whether 
there are extraordinary circumstances that warrant the approval of a positive acquisition 
adjustment. This policy as applied to electric investor-owned utilities is explained in Order No. 
PSC-92-1468-FOF–EU, where the Commission analyzed the issue of allowing a positive 
acquisition adjustment in the case of the acquisition of the Sebring Utilities Commission 
(Sebring) electric system by Florida Power Corporation (FPC).14  In that case, FPC purchased 
the Sebring electric system for $54.0 million, paying a premium of approximately $36.5 million 
over the net book value (NBV) of $17.5 million.    
 
As described in the 1992 FPC/Sebring Order, Sebring was in serious financial distress, with debt 
service bringing it to the verge of bankruptcy. Sebring was in default of its bond covenants and 
its rates were not sufficient to cover the debt service and maintain required reserve margins. 
Sebring’s rates were the highest in the state, and to comply with its bond covenants would 
require an estimated thirty-seven percent rate increase, raising the typical residential electric bill 
to $151 per 1,000 kWh. The Commission determined that extraordinary circumstances existed 
for allowing a positive acquisition adjustment because the acquisition of the Sebring electric 
system represented the most reasonable resolution of Sebring’s financial problems.   
 
The Commission approved a going concern value of $5.7 million as the value above NBV which 
reasonably could be approved as benefitting the general body of FPC’s existing customers. In its 
decision, the Commission quoted the Florida Supreme Court in C.F. Industries, Inc. v. Nichols, 
536 So. 2d 234, 238-39 (Fla. 1988), in which the Court affirmed the Commission’s approval of 
standby rates to be charged cogenerators: 
 

In setting rates, the PSC has a two-pronged responsibility:  rates must not only be 
fair and reasonable to the parties before the PSC, they must also be fair and 

                                                 
14 Order No. PSC-92-1468-FOF–EU, issued December 17, 1992, in Docket No. 920949-EU, In re: Joint Petition of 
Florida Power Corporation and Sebring Utilities Commission for Approval of Certain Matters in Connection with 
the Sale of Assets by Sebring Utilities Commission to Florida Power Corporation, affirmed, Action Group v. 
Deason, 615 So. 2d 683 (Fla. 1993). (FPC/Sebring Order) 
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reasonable to other utility customers who are not directly involved in the 
proceedings at hand. Standby rates which did not properly recover the cost-of-
service would unfairly discriminate against other customers by requiring them to 
subsidize the standby service.15 

 
The Commission applied this standard in the FPC/Sebring case. The cost of the debt attached to 
the Sebring electric system was not recovered from the existing general body of FPC customers 
through an acquisition adjustment. Instead, the Commission stated that the debt that the Sebring 
electric system had accrued was a “cost of service” attached to that system, and that attaching 
that cost of service to a different existing general body of customers was against the principles of 
ratemaking. Apart from the recovery of the NBV and the going concern value, the Commission 
found all other recovery to be the responsibility of Sebring to be specifically recovered from the 
existing and future customers in the Sebring service area.   
 

The record of this proceeding makes it perfectly clear, despite many Sebring 
customers’ wish that it be otherwise, that the cost of the Sebring debt is a cost to 
serve the Sebring customers.  . . .  We find that the Sebring rider rate 
appropriately identifies the additional cost to serve Sebring customers, 
appropriately allocates that cost to those customers, and appropriately insulates 
Florida Power Corporation’s general body of ratepayers from the costs that were 
not incurred for their benefit.16 
 

The public interest is the ultimate measuring stick to guide the Commission’s decisions. Gulf 
Coast Electric Cooperative v. Johnson, 727 So. 2d 259, 264 (Fla. 1999). Utility ratemaking is 
viewed as a matter of fairness.  GTE Florida Inc. v. Clark, 668 So. 2d 971, 972 (Fla. 1996). 
 
FPL’s Request for a Positive Acquisition Adjustment 
In its petition filed on November 3, 2017, FPL requested approval to record and recover through 
base rates a positive acquisition adjustment of $116.2 million and for approval to recover the 
costs associated with a short-term power purchase agreement (PPA) with OUC through the 
applicable cost recovery clause factors. The instant issue deals with FPL’s request for base rate 
recovery of the positive acquisition adjustment. FPL’s request for recovery of costs associated 
with the PPA with OUC is addressed in Issue 4.  

FPL states that the acquisition of the COVB system will benefit the existing general body of FPL 
customers because FPL projects that the incremental costs to serve the COVB customers will be 
less than the incremental revenues received from those same customers. FPL also states that the 
addition of the COVB customers will reduce the shared amount of fixed cost spread across 
FPL’s existing general body of customers. FPL provided a cumulative present value revenue 
requirements (CPVRR) analysis that shows potential 30-year present value savings of $105.3 
million to the existing general body of FPL customers. 17  
                                                 
15 Order No. PSC-92-1468-FOF–EU, p. 8.  
16 Order No. PSC-92-1468-FOF–EU, p. 8.  
17 The CPVRR analysis includes the short-term PPA with OUC addressed in Issue 4. Following discovery by staff 
and OPC, FPL amended its 30-year CPVRR analysis to account for the tax savings from the Tax Cuts and Jobs Act, 
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FPL identifies three cases involving natural gas utilities where the Commission addressed 
positive acquisition adjustments. These cases involved the acquisition of Florida City Gas by 
AGL Resources, Inc. (AGLR), the acquisition of Florida Public Utilities Company (FPUC) by 
the Florida Division of Chesapeake Utilities Corporation (Chesapeake), and the acquisition of 
Indiantown Gas Company by FPUC.18 FPL alleges that in these cases, the Commission 
identified five factors that have been considered in determining whether an acquisition and any 
resulting positive acquisition adjustment are in the public interest. FPL states that these five 
factors are: (1) increased quality of service; (2) lowered operating costs; (3) increased ability to 
attract capital for improvements; (4) a lower overall cost of capital; and (5) more professional 
and experienced managerial, financial, technical, and operational resources. FPL states that due 
to its size and expertise in the electric utility industry, all five of these factors will be met for the 
benefit of the COVB customers if the transaction is consummated. 
 
FPL also cites the case of the acquisition of Sebring by FPC.19 FPL states that the FPC/Sebring 
case is a good example of the Commission approving a positive acquisition adjustment. 
 
Positive Acquisition Adjustment Analysis 

Extraordinary Circumstances 
The Florida Commission, as well as almost every other state commission, practices original cost 
ratemaking. Under original cost ratemaking, the value of a utility’s rate base is determined by the 
depreciated original cost of the property devoted to public service. An acquisition adjustment is 
the difference between the purchase price paid to acquire a utility asset or group of assets, and 
the depreciated original cost, or net book value (NBV), of those assets. A positive acquisition 
adjustment exists when the purchase price is greater than the NBV.  
 
As noted earlier, the Commission’s policy concerning consideration of acquisition adjustments 
for electric utilities has been that, for ratemaking purposes, absent a clear demonstration of 
extraordinary circumstances, the purchase of a utility system at a premium does not affect the 
determination of rate base. In other words, if the purchase price of a utility is greater than the 
NBV, the difference between the purchase price and NBV is not passed on to the general body of 
customers vis-a-vis an increase in rate base absent a demonstration of extraordinary 
circumstances. Such a policy protects customers from utilities “swapping assets” and 
inappropriately increasing costs to customers. For example, if a utility paid $2 million for a $1 
million piece of equipment, the Commission would appropriately deny the unjustified $1 million 
additional cost. Similarly, when one utility purchases another utility at above depreciated original 
                                                                                                                                                             
which became law on December 22, 2017. The amended CPVRR projects 30-year present value savings of $127.0 
million. 
18 Order No. PSC-07-0913-PAA-GU, issued November 13, 2007, in Docket No. 060657-GU, In re: Petition for 
approval of acquisition adjustment and recognition of regulatory asset to reflect purchase of Florida City Gas by 
AGL Resources, Inc.; Order No. PSC-12-0010-PAA-GU, issued January 3, 2012, in Docket No. 110133-GU, In re: 
Petition for approval of acquisition adjustment and recovery of regulatory assets, and request for consolidation of 
regulatory filings and records of Florida Public Utilities Company and Florida Division of Chesapeake Utilities 
Corporation.; Order No. PSC-14-0015-PAA-GU, issued January 6, 2014, in Docket No. 120311-GU, In re: Petition 
for approval of positive acquisition adjustment to reflect the acquisition of Indiantown Gas Company by Florida 
Public Utilities Company.  
19 Order No. PSC-92-1468-FOF–EU. 
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cost, any cost above the depreciated original cost should be disallowed unless extraordinary 
circumstances indicate it would be in the best interests of customers to allow an acquisition 
adjustment. The premium paid above the depreciated original cost does not represent a 
contribution of capital to public service. 
 
FPL cites to Rule 25-30.0371, F.A.C., in support of its request.  Rule 25-30.0371, F.A.C., 
addresses acquisition adjustments for water and wastewater utilities. The rule states the 
Commission’s policy that applies to all industries:  A positive acquisition adjustment shall not be 
included in rate base absent proof of extraordinary circumstances. However, the circumstances 
that may be considered extraordinary circumstances for allowing a positive acquisition 
adjustment when a larger water or wastewater utility purchases a small, troubled utility do not 
apply to the facts of FPL’s purchase of the COVB electric utility.  
 
FPL also cites to five factors that have been considered in determining whether extraordinary 
circumstances exist for allowing a positive acquisition adjustment for a gas utility purchase: (1) 
increased quality of service; (2) lowered operating costs; (3) increased ability to attract capital 
for improvements; (4) a lower overall cost of capital; and (5) more professional and experienced 
managerial, financial, technical, and operational resources.  The facts do not demonstrate any 
extraordinary circumstances related to COVB’s electric utility concerning these factors that 
would support a positive acquisition adjustment.   
 
The FPC/Sebring Order is the only similar case where the Commission approved a positive 
acquisition adjustment in the electric industry. This case provides guidance in addressing FPL’s 
petition. The difficulty associated with addressing the question of whether a positive acquisition 
adjustment should be allowed in the electric industry and applied to the general body of 
customers was expressed in the Commission’s decision in the FPC/Sebring case. 
 

From our regulatory perspective the case has been a difficult one.  As a general 
rule, we do not preapprove the prudence of rate base acquisitions outside of a rate 
case, nor do we usually permit acquisition adjustments, particularly outside of a 
rate case. … To those who would view our decision here as precedent, we 
categorically state that this decision has no precedential value.  It is limited to the 
unique set of facts in this case.20  

 
However, there are differences between the facts surrounding FPL’s request for a positive 
acquisition adjustment and the facts in the FPC/Sebring case. First and foremost, COVB is not 
on the verge of bankruptcy. In addition, the relative rate disparity in the FPL/COVB transaction 
is far less than the rate disparity present in the FPC/Sebring case. FPL’s petition states that for a 
typical residential customer on a 1,000 kWh basis, FPL’s rates were approximately $16 per 
month less than COVB’s rates. Due to a subsequent rate increase implemented by COVB and a 
rate decrease for FPL due to the removal of the Hurricane Matthew surcharge, the rate disparity 
is now approximately $27 per month. In contrast, at the time of the FPC/Sebring transaction, the 
incremental difference for a typical residential customer on a 1,000 kWh basis between FPC’s 

                                                 
20 Order No. PSC-92-1468-FOF–EU, p.11. 
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rates and Sebring’s rates was approximately $39 per month. Moreover, it was noted that in order 
for Sebring to produce sufficient revenues to meet its bond covenants on a stand-alone basis, the 
resulting rate differential would have doubled to $80 per month. 
   
It is important to note that a disparity in rates alone does not constitute an extraordinary 
circumstance that can support a positive acquisition adjustment. Electric utility customers cannot 
choose between electricity providers based on which provider has the lower rates. A significant 
price differential in electric rates between two electricity providers does not give a customer a 
substantial interest in the outcome of a proceeding on a proposed territorial agreement. 
AmeriSteel Corp. v. Clark, 691 So. 2d 473, 477 (Fla 1997). It is established law that “[a]n 
individual has no organic, economic or political right to service by a particular utility merely 
because he deems it advantageous to himself.” Story v. Mayo, 217 So. 2d 304, 307 (Fla. 1968), 
cert. denied, 395 U.S. 909 (1969). In the Commission’s exercise of jurisdiction over territorial 
agreements, larger policies are at stake than one customer’s self-interest. Lee County Electric 
Co-op v. Marks, 501 So. 2d 585, 587 (Fla. 1987). If a customer is permitted to allege 
extraordinary circumstances simply because they pay higher rates than the rates charged by 
another electricity provider, then every person or entity in Florida would have grounds to argue 
they too are entitled to be served by a different electricity provider with lower rates.   
 
Another difference between the facts in FPL’s request for approval of a positive acquisition 
adjustment and what was approved in the FPC/Sebring case relates to how the premium paid 
over NBV was handled. FPL requests that the entire premium over the NBV of $116.2 million 
($185.0 million purchase price less the NBV of $68.8 million) be recovered through base rates 
from its general body of customers. As noted earlier, in the FPC/Sebring case, the net premium 
of approximately $30.8 million (the purchase price of $54.0 million less the NBV of $17.5 
million and the going concern value of $5.7 million) was not included in the amount of the 
positive acquisition adjustment FPC was authorized to record on its books. 

 
As described in the Case Background, approximately 60 percent of COVB’s customers reside 
outside the City’s municipal borders. For many years, these customers have been frustrated by 
their inability to have a voice in the operation of the City’s electric utility or in rate setting 
decisions. These customers have wanted to be served by FPL because of its lower rates.  This 
dissatisfaction has resulted in years of controversy, repeated efforts to address issues through 
legislation, multiple filings with the Commission, and litigation between the City of Vero Beach 
and the Town of Indian River Shores and Indian River County.  Staff has received no objections 
in either Docket Nos. 20170235-EI or 20170236-EU from any COVB or FPL customers. The 
legal system favors settlement of utility territorial disputes by mutual agreement between 
contending parties. AmeriSteel Corp. v. Clark, 691 So. 2d 473, 478 (Fla. 1997).  The sale of the 
COVB electric utility to FPL and attendant transfer of customers from COVB to FPL will 
resolve the ongoing contention between the COVB and Indian River County and the Town of 
Indian River Shores.  For these reasons, staff believes that FPL has demonstrated extraordinary 
circumstances that justify the Commission approving a positive acquisition adjustment.  
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Positive Acquisition Adjustment Amount 
Analysis of FPL’s Requested Accounting Treatment 

While staff acknowledges there are extraordinary circumstances due to the unique nature of the 
territorial issues in this case that may merit the Commission granting approval of some amount 
of a positive acquisition adjustment, staff disagrees with the basis suggested by FPL for 
consideration of a positive acquisition adjustment. Staff believes that, consistent with the 
Commission’s order in the FPC/Sebring case, the amount of the acquisition adjustment should be 
reasonably related to the ensuing benefit to the general body of FPL customers.  
 
FPL’s request for a positive acquisition adjustment associated with the acquisition of the COVB 
electric utility system can be distinguished from the acquisition adjustments addressed in the 
natural gas cases cited by FPL in several significant respects. In each of these cases, the positive 
acquisition adjustment is recorded on the books of the natural gas company that was acquired. 
This means that the recovery of the acquisition adjustment is borne solely by the customers that 
were acquired. For example, because the portion of the positive acquisition adjustment 
associated with the acquisition of Florida City Gas is recorded on the books of Florida City Gas 
rather than the books of AGLR, recovery of this cost is through the rates charged by Florida City 
Gas to its customers, not the rates charged by AGLR to its general body of customers. The same 
holds true for the other two acquisitions. Because FPL is proposing to integrate COVB 
customers into its customer base and to record the positive acquisition adjustment on its own 
books, the 4.9 million current FPL customers, and not the approximately 35,000 COVB 
customers, will be the customer base that will pay the vast majority of the acquisition 
adjustment. In addition, while a positive acquisition adjustment was recorded on the books of the 
FPUC Gas Division following the acquisition by Chesapeake, there was no positive acquisition 
adjustment requested or recorded on the books of the FPUC Electric Division, which was also 
acquired in the same transaction.  
 
Another distinction between the acquisition adjustments approved for the natural gas transactions 
and the acquisition adjustment requested by FPL concerns the issue of future review. In each of 
these approvals, the orders specifically required that the permanence of the cost savings 
supporting the request for a positive acquisition adjustment would be subject to continuing 
review. If it were to be determined that the cost savings no longer exist, the acquisition 
adjustment may be partially or totally removed as deemed appropriate by the Commission. FPL’s 
petition has specifically requested that once approved, there would be no further review of the 
positive acquisition adjustment. In other words, unlike these prior cases, under FPL’s request 
there would be no requirement for FPL to demonstrate that the projected savings, supporting its 
requested positive acquisition adjustment, actually ever materialize. 
 
As noted earlier, FPL claims that its CPVRR analysis demonstrates that there will be no harm to 
its existing customers if its proposed accounting treatment is approved as filed. However, there 
are certain assumptions in the CPVRR analysis that draw this conclusion into question. The first 
concern deals with the central assumption that FPL will receive an ever increasing revenue 
stream above the cost to serve the COVB customers. In year 2019, the analysis assumes it will 
cost $1.1 million more to serve the COVB customers than FPL will receive in revenue from this 
group. However, in each of the successive years, this differential between the revenues received 
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and the cost to serve is assumed to reverse and grow such that by 2032, FPL is receiving $22.1 
million more in annual revenue than its cost to serve the COVB customers. Over the first 14 
years, the analysis assumes FPL will receive $209 million more in revenue directly from the 
COVB customers than its incremental cost to serve these same customers over this period. Under 
a cost of service regulatory paradigm, it is not reasonable to assume revenues will continuously 
increase while costs decline or remain relatively flat.  
 
Another concern with the CPVRR analysis is the assumption regarding the incremental fixed 
costs and capital for generation needed to serve the COVB customers. The analysis assumes $0 
will be invested during the first 14 years. However, beginning in year 2033, the analysis assumes 
$20.6 to $31.0 million will be invested each and every year thereafter. In other words, the 
analysis assumes $0 investment in incremental generation to serve the COVB customers over the 
first 14 years but $434 million will be spent over the final 16 years. It is not reasonable to assume 
that all incremental generation costs will be incurred in the outer years. For example, FPL’s Ten 
Year Site Plan identifies generation additions during the 2018 – 2027 planning period. 
 
Because present value calculations assign the most weight to values in the early years and the 
least weight to values in the outer years, by assuming $209 million of incremental revenues in 
excess of costs in the early years and the entire $434 million of incremental generation costs in 
the outer years, the CPVRR analysis will produce a positive outcome compared to the result 
expected if the revenues and costs were spread more evenly across the time period in question. 
For example, if this one assumption regarding incremental fixed costs and capital for generation 
is reversed, meaning the annual projected amounts that total $434 million are incurred during 
2019 – 2034 instead of the last 16 years (2033 – 2048), the CPVRR result flips from a positive 
$105 million to a negative $22 million.  Therefore, if the costs are assumed to have all occurred 
in either the later years or the early years, the CPVRR results become skewed. 
 
Under FPL’s requested accounting treatment, only the general body of FPL’s existing customers 
are exposed to risk. If the requested accounting treatment is approved as filed, FPL will receive 
base rate recovery of the acquisition adjustment whether the assumed savings materialize or not. 
Specifically, FPL projects it will earn an equity return on the $116.2 million acquisition 
adjustment of $92.5 million on a nominal basis and $50.3 million on a net present value basis. 
The approximately 35,000 customers of COVB will immediately receive a rate reduction of 
approximately $27 per month:  a rate reduction that would only be possible if another, unrelated 
group of customers would be responsible for paying off $150 million in debt and contractual 
obligations on COVB’s behalf. Under the request as filed, the benefits to FPL and the COVB 
customers will be known when the transaction closes. Finally, these benefits will inure to FPL 
and the customers of COVB whether the projected savings occur or not. In contrast, the 
purported benefits of the transaction to FPL’s current customers are entirely dependent upon 
whether the projected savings assumed in the CPVRR analysis come to fruition. In addition, any 
benefit to the 4.9 million current FPL customers will not be known until years in the future, and 
that will only be if FPL is required to track the savings over time, something FPL has specifically 
requested not be part of the approval process.  
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Going Concern Value 
In the FPC/Sebring case, the Commission approved a positive acquisition adjustment by 
determining a going concern value based on the Sebring electric system’s value as a mature 
system with an established customer base.21 Similarly, COVB is a mature system with an 
established customer base. Due to the unique circumstances in this case, it is reasonable to attach 
a going concern value to the COVB customer base.  
 
The 1992 FPC/Sebring Order was used as a basis for evaluating and calculating the value of the 
acquired COVB customer base. In the FPC/Sebring Order, the Commission recognized a going 
concern value of $4,491,000 for the value of Sebring’s approximately 13,000 customers.22 Based 
on those figures, staff calculated an average value of $345 per customer for the Sebring 
customers.  This was assumed as an appropriate estimation of the value of an acquired electric 
customer in 1992. In the current case, staff adjusted the $345 average amount per customer to 
account for inflation from 1992 to 2018 using the Consumer Price Index for All Urban 
Customers.23 Staff believes that accounting for inflation is appropriate and reasonable. The 
resulting calculation provides a 2018 average value of $608 per acquired customer. The COVB 
electric utility system represents approximately 35,000 customers to which staff applied the $608 
average value per customer. This results in a total of approximately $21.3 million for the value of 
COVB’s customer base. In the absence of a more specific cost estimate, staff believes this is a 
reasonable proxy for estimating the value of a mature system with an established customer base 
of COVB’s size.     

 
Staff believes the remaining amount above the NBV and going concern value represents 
obligations inherent to the COVB system, including the debt and the contracted payment 
amounts to FMPA and OUC. Similar to the Sebring case, this debt and these contractual 
obligations represent the cost of serving the customers of the COVB electric utility system. In the 
FPC/Sebring case, the gross premium of approximately $36.5 million was related to the debt 
obligation of Sebring. In the FPL/COVB transaction, the majority of the $185.0 million purchase 
price is for the following: (1) to pay off $20.4 million of debt of COVB; (2) to buy out $108.0 
million of contractual obligations with FMPA; and (3) to buy out $20.0 million of contractual 
obligations with OUC. As with the case with Sebring, this debt and these contractual obligations 
were incurred solely for the benefit of the COVB customers and cannot be construed as 
providing any benefit to FPL’s existing customers. It is not reasonable nor proper ratemaking 
policy to expect FPL’s existing customers, who see no direct benefit from these contractual 
obligations, to be responsible for the fulfillment of these contracted amounts. 
 
Staff notes that, while FPL and COVB have not proposed a surcharge in their PSA similar to the 
rider used in the Sebring case, the circumstances surrounding the PSA and similarities to the 
Sebring case lead staff to believe that such a rider or another similar mechanism could 
potentially be an appropriate mechanism for recovery of costs associated with serving the COVB 
                                                 
21 Order No. PSC-92-1468-FOF–EU, p. 9. 
22 The total going concern value of $5.7 million recognized in the FPC/Sebring Order included the $4.5 million 
amount associated with the customer base and approximately $1.2 million for other considerations separate from the 
value of an established customer base. 
23 https://data.bls.gov/pdq/SurveyOutputServlet 



Docket No. 20170235-EI Issue 3 
Docket No. 20170236-EU 
Date: May 25, 2018 
 

 - 20 - 

customers.24 Such a rider could be tailored by the parties to the PSA, as it was in the 
FPC/Sebring transaction, to provide COVB customers with immediate rate relief while allowing 
FPL recovery of the costs associated with serving the newly acquired customers. In addition, 
COVB customers would immediately receive the benefits from becoming FPL customers as well 
as resolution of the ongoing territorial dispute, and at the same time insulating FPL’s 4.9 million 
existing customers from any costs not incurred for their benefit. 
 
Conclusion 
The extraordinary circumstances demonstrated in this case support approval for FPL to record a 
positive acquisition adjustment in the amount of $21.3 million on its books in Federal Energy 
Regulatory Commission (FERC) Account 114 - Electric Plant Acquisition Adjustments and to 
amortize this amount over the requested period of 30 years.  

                                                 
24 FPL could also request approval for rate relief in its next base rate case associated with the acquisition of the 
COVB system. 
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Issue 4:  Should the Commission approve recovery of costs associated with the short-term 
power purchase agreement with OUC? 

Recommendation:  Consistent with staff’s recommendation in Issue 3, staff recommends that 
the recovery of payments to OUC should be limited to actual annual savings and should be 
recovered through the Fuel and Purchased Power Cost Recovery Clause.  (Graves, P. Buys)  
 
Staff Analysis:  FPL states that obtaining COVB’s release from an existing wholesale contract 
with OUC, due to expire in 2023, is a necessary step to proceed with the acquisition of the City’s 
utility. FPL additionally states that OUC would not grant COVB a release from the wholesale 
contract without additional compensation beyond the $20 million that COVB committed to pay 
from the proceeds of the sale. As such, FPL negotiated a power purchase agreement (PPA) with 
OUC effective upon the closing of the PSA through December 2020. FPL asserts that the PPA 
will bring value to OUC and will unlock the savings that FPL’s existing customers are projected 
to realize from consummating the overall acquisition.  

Under the terms of the PPA, FPL is obligated to purchase a specified amount of capacity at a 
specified price from OUC. The purchase of energy is optional and is based on FPL anticipating 
an economic benefit of calling on the energy. Monthly energy costs are based on heat rate, 
duration of the purchase, and the daily price of natural gas. Energy costs also contain a defined 
operation and maintenance component. FPL states that the PPA would effectively be exercised 
as a peaking option to cover load during periods of high demand. However, FPL has made no 
assertion or demonstration that the PPA is needed for reliability purposes. 

FPL requests that the payments associated with the PPA be recovered through the Fuel and 
Purchased Power Cost Recovery Clause (Fuel Clause). In this respect, FPL’s requested method 
of recovery is like that of other power purchase agreements. 

Staff believes that negotiated power purchase agreements should be considered prudent for cost 
recovery purposes if it is demonstrated that the agreement can reasonably be expected to be at a 
cost which does not exceed full avoided cost. Plainly stated, a power purchase agreement should 
not have a negative economic impact on a utility’s customers. 

FPL states that, from an avoided cost perspective, FPL customers will receive a total of 
approximately $6.9 million in net energy savings, compared to total fixed costs of $23.5 million. 
Therefore, based on FPL’s estimates at this time, the PPA is approximately $16.6 million above 
avoided cost. Table 4-1 summarizes the estimated costs and savings associated with the PPA 
over the estimated term of the agreement.  
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Table 4-1 
Summary of Estimated Costs and Savings from OUC PPA 

  a b c=a-b 

  Fixed Payments 
to OUC Net Fuel Savings Net Savings 

2018 $2,466,000  $585,963  ($1,880,037) 

2019 $9,899,100  $3,250,640  ($6,648,460) 

2020 $11,167,980  $3,060,082  ($8,107,898) 

Total $23,533,080  $6,896,685  ($16,636,395) 
Source: FPL response to Request No. 2 of Staff’s Third Data Request 

 
When considering FPL’s economic analysis of the PPA, the agreement should not be considered 
prudent for full cost-recovery. Additionally, as previously discussed, FPL has negotiated the 
PPA as a means to effectuate its acquisition of COVB. Similar to staff’s analysis in Issue 3, it is 
not reasonable nor proper to expect FPL’s existing general body of customers, who see no direct 
benefit from the PPA, to be responsible for the fulfillment of the PPA. Based on the above, staff 
believes that costs above actual savings should not be recovered from FPL’s existing customers. 
As discussed in staff’s analysis for Issue 3, a rider paid by COVB customers or another similar 
mechanism may be appropriate to recover costs above actual savings. 
 
Conclusion 
Consistent with staff’s recommendation in Issue 3, staff recommends that the recovery of 
payments to OUC should be limited to actual annual savings and should be recovered through 
the Fuel Clause. 
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Issue 5:  Should this docket be closed? 

Recommendation:  If no protest is filed by a person whose substantial interests are affected 
within 21 days of the issuance of the Order, this docket should be closed upon the issuance of a 
Consummating Order.  (Cowdery)  

Staff Analysis:  If no protest is filed by a person whose substantial interests are affected within 
21 days of the issuance of the Order, this docket should be closed upon the issuance of a 
Consummating Order. 
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proceeding, the Commission approved the 2008 leverage formula in Order No. PSC-2008-0846-
FOF-WS.3 In that order, the Commission reaffirmed the methodology that was previously 
approved in Order No. PSC-2001-2514-FOF-WS.

The Commission approved the current leverage formula in 2011 by Order No. PSC-2011-0287-
PAA-WS.4 From 2012 through 2017, the Commission approved staff’s recommendations to 
continue to use the 2011 leverage formula for establishing the authorized ROE for WAW 
utilities.5 From 2012 through 2017, the Commission found that the range of returns on equity 
derived from the annual leverage formulas were not optimal for determining the appropriate 
authorized ROE for WAW utilities due to Federal Reserve monetary policies that resulted in 
historically low interest rates. Consequently, the Commission decided it was reasonable to 
continue using the range of returns on equity of 8.74 percent to 11.16 percent from the 2011 
leverage formula docket.

On November 8, 2017, staff held a workshop to solicit input from interested persons regarding 
potential changes to the current leverage formula methodology. As part of the workshop, 
interested parties were requested to file comments by October 30, 2017. The only stakeholders
that filed comments in the docket were the Office of Public Counsel (OPC) and Utilities, Inc. of 
Florida (UIF). OPC also filed post-workshop comments on January 31, 2018. A summation of 
the stakeholders’ comments is discussed in Issue 1.

The Commission has jurisdiction pursuant to Section 367.081, F.S.

3Order No. PSC-2008-0846-FOF-WS, issued December 31, 2008, in Docket No. 20080006-WS, In re: Water and 
wastewater industry annual reestablishment of authorized range of return on common equity for water and 
wastewater utilities pursuant to Section 367.081(4)(f), F.S.
4Order No. PSC-2011-0287-PAA-WS, issued July 5, 2011, in Docket No. 20110006-WS, In re: Water and 
wastewater industry annual reestablishment of authorized range of return on common equity for water and 
wastewater utilities pursuant to Section 367.081(4)(f), F.S.
5Order No. PSC-2017-0249-PAA-WS, issued June 26, 2018, in Docket No. 20170006-WS, In re: Water and 
wastewater industry annual reestablishment of authorized range of return on common equity for water and 
wastewater utilities pursuant to Section 367.081(4)(f), F.S.
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Discussion of Issues

Issue 1: Should the leverage formula methodology be modified?

Recommendation: Yes. Several refinements should be made to the leverage formula 
methodology to reflect newly available information and to reflect best practices. The leverage 
formula methodology should be modified to include a combined proxy group of natural gas and 
WAW utilities with updated financial data based on market-capitalization based weighted 
averages. Also, the cost of debt used in determining the leverage formula should be based on the 
projected cost of debt. (Richards)

Staff Analysis: Section 367.081(4)(f), F.S., authorizes the Commission to establish a leverage 
formula to calculate a reasonable range of returns on common equity for WAW utilities. The 
Commission must establish this leverage formula not less than once a year. For administrative 
efficiency, the leverage formula is used to determine the appropriate return for an average 
Florida WAW utility. However, use of the leverage formula by utilities is discretionary and a 
utility can file cost of equity testimony in lieu of using the leverage formula. As is the case with 
other regulated companies under the Commission’s jurisdiction, the Commission has discretion 
in the determination of the appropriate ROE based on the evidentiary record in any proceeding. 
If one or more parties in a rate case or limited proceeding file testimony in lieu of the use of the 
leverage formula, the Commission will determine the appropriate ROE based on the evidentiary 
record in that proceeding.

Since 2001, staff has used the leverage formula methodology established in Order No. PSC-
2001-2514-FOF-WS and reaffirmed in Order No. PSC-2008-0846-FOF-WS. This methodology 
used ROEs derived from financial models applied to an index of natural gas utilities. The 
Commission determined in 2001 and 2008 that there were an insufficient number of publicly 
traded WAW utilities that met the requisite criteria to assemble an appropriate proxy group, and 
therefore, natural gas utilities were used instead. However, due to mergers and acquisitions of 
natural gas utilities over the past two years, the number of acceptable natural gas utilities has 
been reduced from eight to six. Concurrently, the number of publicly-traded water companies 
followed by Value Line has risen from four to nine. Based on comments made at the workshop 
and its own analysis, staff has modified the selection of proxy companies and determined that a 
combination of qualified WAW and natural gas utilities is reasonable and appropriate for a proxy 
group to use in calculating the leverage formula. Staff selected natural gas utilities and WAW 
utilities that derive at least 50 percent of their revenue from regulated rates. These utilities have 
market power and are influenced significantly by economic regulation. As explained later in this 
recommendation, the returns calculated using the proxy group are adjusted to reflect the risks 
faced by Florida WAW utilities.

Methodology
Staff’s recommendation for the leverage formula reflects certain modifications from the 
previously approved methodology. As mentioned earlier, staff expanded the proxy group to 
include WAW utilities as well as natural gas utilities. The updated index consists of six natural 
gas companies and seven WAW companies that derive at least 50 percent of their total revenue 
from regulated operations. These companies have a median Standard and Poor’s bond rating of 
“A”.
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In addition, staff used a weighted average, where appropriate, as opposed to using a simple 
average as was done in the previous leverage formula calculations. The weighted average was 
calculated using the market capitalization of the proxy companies. Staff used the market-
capitalization based weighted average because of the size disparity among the companies 
comprising the new proxy group. There is a much greater size difference between companies in 
both assets and revenues when using both WAW and natural gas companies as opposed to using 
only natural gas companies. As pointed out in UIF’s comments, “a market value weighted 
average is consistent with the manner in which returns for the Standard & Poor’s 500 composite 
Index (S&P) are estimated.”6 Staff used a market capitalization weighted average of: (1) 
Discounted Cash Flow (DCF) model results, (2) the Beta values in the Capital Asset Pricing 
Model (CAPM), and (3) the equity ratio of the proxy group. 

In addition to the modifications to the leverage formula methodology cited above, staff used a 
projected yield on Baa3 rated public utility bonds to estimate the bond yield of an average 
Florida WAW utility in the calculation of the weighted average cost of capital of the proxy 
group. Staff believes using a projected yield is appropriate because required returns are forward 
looking and based on projections. The previously approved methodology used the most current 
monthly average bond yield for a Baa2 rated utility and added the 120-month average spread 
between a Baa3 rated utility bond yield and the Baa2 rated bond yield as published by Value 
Line Investment Survey (Value Line). Staff updated its methodology to use the projected Baa2 
rated utility bond yield for the upcoming four quarters as published by the most recent Blue Chip 
Financial Forecasts (Blue Chip). Staff then added the 120-month average spread to the projected 
Baa2 rated utility bond yield to estimate a projected Baa3 rated utility bond yield. Aside from the 
modifications cited above, all other aspects of the previously approved leverage formula 
methodology remain unchanged. 

The leverage formula relies on ROE models described below. Staff adjusted the results of these 
models to reflect differences in risk and debt cost between the proxy group and the average 
Florida WAW utility. The ROE models include a four percent adjustment for flotation costs. The 
ROE models are as follows:

• A multistage Discounted Cash Flow (DCF) model applied to an index of natural gas 
and WAW utilities that have publicly traded stock and are followed by the Value 
Line. This DCF model is an annually compounded model and uses prospective 
dividend growth rates.

• A Capital Asset Pricing Model (CAPM) that relies on a market return for companies 
followed by Value Line, the average projected yield on the U.S. Treasury’s 30-year 
bonds published by Blue Chip Financial Forecasts, and the weighted average beta for 
the index of natural gas and WAW utilities. The market return for the 2018 leverage 
formula was calculated using a quarterly DCF model with stock prices as of April 16, 
2018.

Staff averaged the results of the DCF and CAPM models and adjusted the result as follows:

6Comments on Florida leverage formula to establish the annual authorized range of returns for water & wastewater 
utilities of Pauline M. Ahern, CRRA, on behalf of Utilities, Inc. of Florida, P. 20.
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• A bond yield differential of 64 basis points was added to reflect the difference in 
yields between an A/A2 rated bond, which is the median bond rating for the 
combined utility index, and a BBB-/Baa3 rated bond. Florida WAW utilities are 
assumed to be comparable to companies with the lowest investment grade bond 
rating, which is Baa3. This adjustment compensates for the difference between the 
credit quality of ‘A’ rated debt and the credit quality of the minimum investment 
grade rating.  

• A private placement premium of 50 basis points is added to reflect the difference in
yields on publicly traded debt and privately placed debt, which is illiquid. Investors 
require a premium for the lack of liquidity of privately placed debt.

• A small-utility risk premium of 50 basis points is added because the average Florida 
WAW utility is too small to qualify for privately placed debt and smaller companies 
are considered by investors to be more risky than larger companies.

After the above adjustments, the resulting cost of equity estimate is included in the weighted 
average capital structure of the proxy group of utilities to derive the leverage formula.

Workshop Comments
On November 8, 2017, staff held a workshop to solicit input from interested persons regarding 
potential changes to the current leverage formula methodology. As part of the workshop, 
interested persons were requested to file comments by October 30, 2017. The only stakeholders
that filed comments in the docket were the Office of Public Counsel (OPC) and Utilities, Inc. of 
Florida (UIF). OPC also filed post-workshop comments on January 31, 2018. OPC’s suggestions 
all resulted in lowering the ROE while UIF’s suggestions mostly resulted in increasing the ROE.

OPC Comments
• OPC submitted that the Commission adopt a rule setting forth the leverage formula. OPC 

contended that continued application of the leverage formula constitutes an un-adopted 
rule.

• OPC questioned the applicability of a Bond Yield Differential if an all WAW utility 
proxy group is used. OPC specifically questioned whether the assumed bond rating of 
Baa3 for the average WAW utility in Florida is still a valid assumption.

• OPC stated that the leverage formula should differentiate between Class A WAW utilities 
and Class B and C WAW utilities. OPC opined that Class A WAW utilities would not 
need a small-utility risk premium.

• OPC further commented that the small-utility risk premium adjustment is duplicative of 
the bond yield risk premium and ignores the fact that several Florida WAW utilities could 
be comparable to water utilities included in the new index and therefore the small-utility 
risk premium should be removed from the formula.

• OPC also submitted that the private placement premium of 50 basis points should be 
removed from the leverage formula for Class A WAW utilities. OPC does not believe 
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that investors require a premium for the lack of liquidity of privately placed debt for large 
Florida WAW utilities that are owned by substantially larger corporations. OPC further 
questioned why the private placement premium of 50 basis points is fixed and if it is 
reasonable.

• Finally, OPC submitted that flotation costs should not be included in the DCF and CAPM 
models since none of Florida’s WAW utilities are publicly traded and do not incur costs 
related to issuing new shares of stock.

Staff Response to OPC’s Comments
Regarding OPC’s request for the Commission to adopt a leverage formula rule, Section 
367.081(4)(f), F.S., states:

The Commission may regularly, not less often than once each year, 
establish by order a leverage formula or formulae that reasonably 
reflect the range of returns on common equity for an average water 
or wastewater utility and which, for purposes of this section, shall 
be used to calculate the last authorized rate of return on equity for 
any utility which otherwise would have no established rate of 
return on equity. In any other proceeding in which an authorized 
rate of return on equity is to be established, a utility, in lieu of 
presenting evidence on its rate of return on common equity, may 
move the commission to adopt the range of rates of return on 
common equity that has been established under this paragraph. 
(Emphasis added)

Staff believes the statute, on its face, makes it clear that the Commission may establish a 
leverage formula by order. The Commission reviews the leverage formula yearly. Thus, if it was 
codified in a rule, the Commission would have to initiate rulemaking every year to review the 
leverage formula. Based on the statutory language allowing the leverage formula to be 
established by Commission order, it appears that the legislature did not intend the Commission to 
be in a constant rule making posture for this matter. Establishing a rule for the leverage formula 
may limit the Commission’s discretion in an area where maximum discretion is advised. 
Maximum discretion is advised because determination of the required return on equity is 
subjective and a matter of opinion arrived at by informed judgement. Consequently, staff does 
not recommend establishment of a rule for the leverage formula. 

Regarding the bond yield differential, staff believes it is a necessary adjustment that recognizes 
the spread between the median bond rating of the utility proxy group (usually an A rating) to the 
assumed average Florida WAW utility’s bond rating which is the lowest investment grade bond 
rating (Baa3). If the Florida WAW utilities under the Commission’s jurisdiction were to be rated, 
staff believes that, on average, they would be well below investment grade.

Regarding OPC’s contention that the leverage formula should differentiate between large Class 
A WAW utilities and smaller Class B and C WAW utilities, staff disagrees. The leverage 
formula is derived to appropriately compensate the average WAW utility in Florida. The largest 
WAW utility in Florida is substantially smaller and more risky from a financial perspective than 
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the utilities in the proxy group. UIF is by far the largest WAW utility in Florida and has total 
common equity of $47 million. The average market capitalization of the utilities in staff’s 
recommended proxy group is $5.45 billion and the smallest company has a market capitalization 
of $400 million. Small-company risk premiums are a widely accepted adjustment that has been 
used by financial analysts for decades to account for the differences in the expected returns 
between small-cap and large-cap companies. If any adjustment should be made to account for the 
difference between the Class A and Class B and C WAW utilities, an upward adjustment should 
be made for Class B and C WAW utilities.

Reasons why smaller WAW utilities are more risky than other utilities include: (1) WAW 
utilities are more capital intensive than electric or natural gas utilities; (2) WAW utilities 
experience lower relative depreciation rates than other utilities, thereby providing less cash flow;
(3) WAW utilities experience consistently negative free cash flow, thereby increasing their 
financing requirements; (4) WAW utilities’ credit metrics are inferior to those of electric and
natural gas utilities; (5) Florida WAW utilities are substantially smaller than electric and natural 
gas utilities by virtually any measure including total revenues, total assets, and market 
capitalization; (6)  WAW utilities’ earnings are much more volatile (uncertain) than electric and 
natural gas utilities’ earnings; and (7) WAW utilities experience many more business failures
than electric and natural gas utilities.

Regarding OPC’s claim that the risk premium adjustment is duplicative, staff disagrees. The 
small-utility risk premium adjustment and the bond yield risk premium adjustment are not the 
same and compensate an investor for different risks. The small-utility risk premium is an 
adjustment for the smaller sized companies based on market capitalization and the bond yield 
risk premium is an adjustment based on the assumed credit rating of the average Florida WAW 
utility (Baa3) as compared to the median credit rating of the proxy group (A).

Regarding OPC’s comment about the private placement premium, the Commission has 
previously included this adjustment to reflect the difference in yields on publicly traded debt and 
privately placed debt, which is illiquid. Staff admits that a private placement premium may 
change over time based on financial market conditions. However, information regarding actual 
private placement premiums is not readily available to derive an actual amount. Nevertheless, 
staff believes recognition of the private placement risk should be included in the leverage 
formula. The private placement premium of 50 basis points was approved by the Commission in 
Order No. PSC-2008-0846-FOF-WS.7 In its order, the Commission stated:

In addition, we find that the average WAW utility in Florida does 
not have access to public financing. The fact that an average WAW 
utility in Florida cannot access public financing justifies the 
inclusion of a private placement premium adjustment to 
compensate for the lack of liquidity and the higher cost of 
financing of privately placed debt. For these reasons, we find that 
that it is appropriate to continue to make a private placement 

7Order No. PSC-2008-0846-FOF-WS, issued December 31, 2008, in Docket No. 20080006-WS, In re: Water and 
wastewater industry annual reestablishment of authorized range of return on common equity for water and 
wastewater utilities pursuant to Section 367.081(4)(f), F.S.
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premium adjustment of 50 basis points as reflected in Attachment 
A to this Order. 

Staff believes the average WAW utility in Florida continues to not have access to public 
financing and will have to pay a higher interest rate for privately placed debt and a private 
placement premium is still appropriate.

Regarding flotation costs, staff disagrees with OPC and believes that accounting for flotation 
costs in the application of the models is appropriate and in accordance with financial theory and 
application of the financial models. Although none of Florida’s WAW utilities are publically 
traded, application of the DCF and CAPM models to a proxy group is used to approximate the 
required return on equity and appropriate estimation of the required ROE includes an adjustment 
for flotation costs.

UIF Comments
UIF retained ScottMaden, Inc., management consultants, to file comments of its behalf. Ms. 
Pauline M. Ahern, CRRA, who testified on behalf of UIF in the 2008 leverage formula docket, 
submitted comments. In summary, Ms. Ahern provided 47 pages of technically detailed 
suggestions to change the DCF and CAPM methodologies used to derive the ROE of the proxy 
group. Those suggestions are summarized below.

• The Commission should consider including a WAW utility index along with or replacing 
the natural gas utility index in the leverage formula.

• The Commission should consider changing the DCF model to utilize the single-stage 
DCF model and use expected growth rate projections of EPS (earnings per share) as 
published in Value Line in place of using projected dividends.

• The Commission should eliminate foreign companies in the CAPM Market Equity Risk 
Premium (MERP) because the WAW utilities are based in the U.S. 

• The CAPM MERP should be based on a market-value weighted average instead of a 
simple average. 

• The Commission should add two additional MERP estimates to the CAPM and average 
the results. The first one using a linear Ordinary Least Squares regression, and the second 
using an Empirical CAPM.

• The private placement premium should remain at 50 basis points.

• The small-utility risk premium should be increased from 50 basis points to 100 basis 
points.

• Flotation costs of 20 basis points, or 4%, should be included. 

• The Commission should use a projected yield on Baa3/BBB- rated public utilities in the 
derivation to adjust the cost of equity at a 40% equity ratio.
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Staff Response to UIF’s Comments
Several of UIF’s suggestions are already included in the current leverage formula methodology 
as a result of the outcome of the 2008 hearing and subsequent order. In this docket, staff included 
WAW utilities along with the natural gas utilities in its proxy group as suggested by UIF to 
increase the sample group of companies available. The private placement premium and small-
utility risk premium are also included in the current methodology. Staff does not believe that the 
small-utility risk premium should be increased without further study to determine if that would 
be appropriate. Staff agrees that flotation costs should be recognized in the application of the 
ROE models and they have been since 2001. 

UIF suggested that an estimated projected yield on Baa3 rated public utility bonds be used to 
calculate the assumed bond yield for the average Florida WAW utility. The required return on 
equity is a forward-looking concept and is based on projections. Also, the costs included in the 
test year should reflect the costs expected during the period rates are going to be in effect.
Consequently, staff believes it is reasonable to use a projected Baa3 rated utility bond yield and 
that it is consistent with staff’s practice of relying on the projected risk-free rate used in the 
CAPM.

Regarding UIF’s suggestion to use a single-stage DCF model using expected earnings growth in 
the model, staff disagrees. All DCF models are derived from the equation that represents all 
expected cash flows into perpetuity. The multi-stage model allows staff to avail itself of the 
explicit expected dividends provided by Value Line. Using a less robust form of the DCF model 
provides no benefit. Staff also disagrees with the use of expected earnings growth in lieu of 
expected dividend growth. DCF theory is unambiguous when explaining that the expected cash 
flows associated with a share of stock are dividends. This is important because the time value of 
money underscores DCF theory and all earnings are not paid out to investors when they are 
earned. Expected earnings are crucial to determining expected dividends, but expected dividends 
are the expected cash flows that determine the value of a stock. 

Regarding UIF’s recommendation that foreign stocks be removed from the determination of the 
expected market return in the CAPM model, staff disagrees. Under CAPM theory, the expected 
market return is the return on all asset classes worldwide. Most analysts use the expected return 
on the US stock market as a proxy for the return on all asset classes out of convenience. 
Consequently, there is no reason to exclude foreign companies trading on the US market.   

Regarding UIF’s recommendations to consider adding more versions of the CAPM to the 
leverage formula analysis, staff believes the additional methodologies require a much greater 
level of subjectivity than the traditional CAPM but will continue to consider their inclusion in 
the leverage formula analysis.

Conclusion
For the reasons discussed above, staff recommends several refinements to the leverage formula 
methodology to reflect newly available information and to reflect best practices. The leverage 
formula methodology should be modified to include a combined proxy group of natural gas and 
WAW utilities with updated financial data based on market-capitalization based weighted 
averages. Also, the cost of debt used in determining the leverage formula should be based on the 
projected cost of debt.



Docket No. 20180006-WS Issue 2
Date: May 23, 2018

- 10 -

Issue 2: What is the appropriate range of returns on common equity for water and wastewater 
utilities pursuant to Section 367.081(4)(f), Florida Statutes?

Recommendation: The leverage formula methodology described in Issue 1 should be applied 
using a proxy group comprised of natural gas and WAW utilities and updated financial data.
Accordingly, the following leverage formula should be used until the leverage formula is 
addressed again in 2019:

ROE = 6.24% + (1.94 ÷ Equity Ratio)

Where the Equity Ratio = Common Equity ÷ (Common Equity + Preferred Equity + Long-Term 
and Short-Term Debt)

Range: 8.18% at 100% equity to 11.08% at 40% equity

Additionally, the Commission should cap returns on common equity at 11.08 percent for all 
WAW utilities with equity ratios less than 40 percent. This is in an effort to discourage 
imprudent financial risk. This cap is consistent with the methodology in Order No. PSC-2008-
0846-FOF-WS. (Richards)

Staff Analysis: Section 367.081(4)(f), F.S., authorizes the Commission to establish a leverage 
formula to calculate a reasonable range of returns on common equity for WAW utilities. The 
Commission must establish this leverage formula not less than once a year. For administrative 
efficiency, the leverage formula is used to determine the appropriate return for an average 
Florida WAW utility. However, use of the leverage formula by utilities is discretionary and a 
utility can file cost of equity testimony in lieu of using the leverage formula. As is the case with 
other regulated companies under the Commission’s jurisdiction, the Commission has discretion 
in the determination of the appropriate ROE based on the evidentiary record in any proceeding. 
If one or more parties in a rate case or limited proceeding file testimony in lieu of using of the 
leverage formula, the Commission will determine the appropriate ROE based on the evidentiary 
record in that proceeding.

Updated Leverage Formula
Staff notes that the leverage formula depends on four basic assumptions:

1) Business risk is similar for all WAW utilities;

2) The cost of equity is an exponential function of the equity ratio but a linear function of 
the debt to equity ratio over the relevant range;

3) The marginal weighted average cost of investor capital is constant over the equity ratio 
range of 40 percent to 100 percent; and

4) The debt cost rate at an assumed Moody’s Baa3 bond rating, plus a 50 basis point private 
placement premium and a 50 basis point small-utility risk premium, represents the 
average marginal cost of debt to an average Florida WAW utility over an equity ratio 
range of 40 percent to 100 percent.
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For these reasons, the leverage formula is assumed to be appropriate for the average Florida 
WAW utility.

In the instant docket, staff updated the current leverage formula using the most recent 2018 
financial data and the methodology described in Issue 1 which uses a proxy group including both 
natural gas and WAW utilities and market-capitalization based weighted average results. The 
derivation of the leverage formula is presented in Attachment 1.

Using the updated financial data in the revised leverage formula decreases the lower end of the 
current allowed ROE range by 56 basis points and decreases the upper end of the range by 8 
basis points. Overall, the spread between the range of returns on equity based on the updated 
leverage formula is 290 basis points (8.18 percent to 11.08 percent). In comparison, the range of 
returns on equity for the existing leverage formula from 2011 is 242 basis points (8.74 percent to 
11.16 percent). 

The projected assumed Baa3 bond rate of 6.24 percent used in the updated leverage formula 
calculation includes a 50 basis point adjustment for small-company risk and a 50 basis point 
adjustment for a private placement premium and remains low relative to historic levels. In 
comparison, the assumed Baa3 bond rate used in the existing leverage formula is 7.13 percent. 
The lower Baa3 bond rate of 6.24 percent is the cause of the decrease at the lower end of the 
range and the increased spread.

Based on the aforementioned, staff believes the revised leverage formula methodology applied to 
a proxy group of natural gas and WAW utilities with updated financial data based on market-
capitalization weighted averages produces a reasonable range of ROEs for WAW utilities and 
reflects current financial markets. As such, staff recommends the following leverage formula be 
used until a new leverage formula is determined in 2019:

ROE = 6.24% + (1.94 ÷ Equity Ratio)

Where the Equity Ratio = Common Equity ÷ (Common Equity + Preferred Equity + Long-Term 
and Short-Term Debt).

The appropriate range of returns on equity is 8.18% at 100% equity to 11.08% at 40% equity.

Additionally, staff recommends that the Commission cap returns on common equity at 11.08 
percent for all WAW utilities with equity ratios less than 40 percent. Staff recommends this in an 
effort to discourage imprudent financial risk. This cap is consistent with the methodology in 
Order No. PSC-2008-0846-FOF-WS.
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Issue 3: Should this docket be closed?

Recommendation: No. Upon expiration of the protest period, if a timely protest is not 
received from a substantially affected person, the decision should become final and effective 
upon the issuance of a Consummating Order. However, this docket should remain open to allow 
staff to monitor changes in capital market conditions and to readdress the reasonableness of the 
leverage formula as conditions warrant. (Harper)

Staff Analysis: Upon expiration of the protest period, if a timely protest is not received from a 
substantially affected person, the decision should become final and effective upon the issuance of 
a Consummating Order. However, this docket should remain open to allow staff to monitor 
changes in capital market conditions and to readdress the reasonableness of the leverage formula 
as conditions warrant.
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Attachment 1
Page 1 of 6

SUMMARY OF RESULTS
2018 Water and Wastewater Leverage Formula

Updated Currently
Results In Effect

(A) DCF ROE 7.69% 8.25%
(B) CAPM ROE 9.49% 9.40%
AVERAGE 8.59% 8.83%
Bond Yield Differential 0.64% 0.57%
Private Placement Premium 0.50% 0.50%
Small-Utility Risk Premium 0.50% 0.50%
Adjustment to Reflect Required Equity

Return at a 40% Equity Ratio 0.85% 0.76%

Cost of Equity for Average Florida
WAW Utility at 40% Equity Ratio 11.08% 11.16%

2017 Leverage Formula (Currently in Effect)
Return on Common Equity = 7.13% + (1.61 ÷ Equity Ratio)
Range of Returns on Equity = 8.74% to 11.16%

2018 Leverage Formula
Return on Common Equity = 6.24% + (1.94 ÷ Equity Ratio)
Range of Returns on Equity = 8.18% to 11.08%
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Attachment 1
Page 2 of 6

Marginal Cost of Investor Capital
Average Water and Wastewater Utility

Weighted
Marginal Marginal

Capital Component Ratio Cost Rate Cost Rate
Common Equity 48.48% 10.24% 4.96%
Total Debt 51.52% 6.24%* 3.21%

100.00% 8.18%

A 40% equity ratio is the floor for calculating the required return on common equity.
The return on equity at a 40% equity ratio: 6.24% + (1.94 ÷ 0.40) = 11.08%

Marginal Cost of Investor Capital
Average Water and Wastewater Utility at 40% Equity Ratio

Weighted
Marginal Marginal

Capital Component Ratio Cost Rate Cost Rate
Common Equity 40.00% 11.08% 4.43%
Total Debt 60.00% 6.24%* 3.74%

100.00% 8.18%

Where: Equity Ratio = CE / ( CE + Pref. Equity + LTD + STD)
*Assumed Baa3 rate for April 2018 plus a 50 basis point private placement premium and

A 50 basis point small utility risk premium.

Sources:
Value Line Selection and Opinion
Companies’ 10-K Filings
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Attachment 1
Page 4 of 6

Capital Asset Pricing Model Cost of Equity for
Water and Wastewater Industry

CAPM analysis formula

K = RF + Beta ( MR – RF) + Flotation Cost
K = Investor’s required rate of return
Beta = Measure of industry-specific risk (average for natural gas and water utilities 

followed by Value Line
MR = Market Return (Value Line Investment Analyzer Web Browser)
RF = Risk-free rate (Blue Chip forecast for Long-Term Treasury Bond

9.49% = 3.58% + 0.69 (11.83% - 3.58%) + 0.20%

Note:
Staff calculated the market return using a quarterly DCF model for a large number of dividend 
paying stocks followed by Value Line. As of April 16, 2018, the result was 11.83 percent.
Staff added 20 basis points to the CAPM result to account for a flotation cost of four percent.
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Attachment 1
Page 5 of 6

Public Utility Long-Term Bond Yield Averages

Month, Year A2 Spread A3 Spread Baa1 Spread Baa2 Spread Baa3
April, 2018 4.15 0.11 4.26 0.11 4.37 0.11 4.48 0.11 4.59

120 – Month Average Spread 4.480 0.161 0.0464

Consensus Forecasts – Corporate Baa Bond Rate

2Q 2018 3Q 2018 4Q 2018 1Q 2019
4.8 5.0 5.2 5.3

Average Forecasted Corporate Baa Bond Rate: 5.075

Assumed Bond Yield for Baa3 Utilities: 0.161 + 5.075 = 5.236

Updated Currently
Results In Effect

Private Placement Premium 0.50% 0.50%
Small-Utility Risk Premium 0.50% 0.50%
Assumed Bond Yield for Baa3 Utilities 5.24% 6.13%
Assumed Bond Yield for Florida WAW Utilities: 6.24% 7.13%

Sources:
Value Line Selection and Opinion
Blue Chip Financial Forecast – May 2018
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Attachment 1
Page 6 of 6

2018 Leverage Formula Proxy Group

S&P Percent V/L Market Weighted Value Weighted
Bond Regulated Capital Equity Equity Line Value

Company Rating Revenue (Millions) Ratio Ratio Beta Line Beta

Atmos Energy A 95.99% $9,100 52.59% 6.75% 0.70 0.09
NW Natural Gas A+ 96.16% $1,600 47.10% 1.06% 0.65 0.01
One Gas, Inc. A 100.00% $3,500 55.71% 2.75% 0.70 0.03
P.S. Enterprise BBB+ 68.63% $24,000 50.43% 17.07% 0.70 0.24
SW Gas BBB+ 51.09% $3,200 47.07% 2.12% 0.75 0.03
Spire, Inc. A- 95.36% $3,200 43.63% 1.97% 0.65 0.03
American States Water A+ 77.24% $1,900 58.22% 1.56% 0.75 0.02
American Water Works A 88.11% $14,500 41.08% 8.40% 0.65 0.13
Aqua America A+ 99.43% $6,000 47.70% 4.04% 0.70 0.06
Cal. Water Service A+ 93.93% $1,800 46.22% 1.17% 0.75 0.02
Middlesex Water A 88.28% $600 56.86% 0.48% 0.80 0.01
SJW Group A 96.63% $1,100 50.39% 0.78% 0.70 0.01
York Water A- 100.00% $400 56.71% 0.32% 0.80 0.00

AVERAGE A 88.53% $5,454 50.28% 48.48% 0.72 0.69

Sources:
Value Line Ratings and Reports
S.E.C. Form 10K for Companies
Standard and Poor’s
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approved in Order No. PSC-2018-0100-FOF-EI.2 Staff notes that the capacity cost recovery  
portion of FPL’s Mid-Course Petition will be addressed in Docket No. 20180001-EI, and 
environmental cost recovery clause reduction will be addressed in Docket No. 20180007-EI.

Mid-course corrections are part of the fuel and purchased power cost recovery clause (fuel 
clause) proceeding, and such corrections are used by the Commission between fuel clause 
hearings whenever costs deviate from revenues by a significant margin. Petitions for mid-course 
corrections to fuel factors are addressed in Rule 25-6.0424, Florida Administrative Code 
(F.A.C.). Under this rule, a utility must notify the Commission whenever it expects to experience 
an under-recovery or over-recovery greater than 10 percent. Pursuant to Rule 25-6.0424, F.A.C., 
the mid-course percentage is the estimated end-of-period total net true-up amount divided by the 
current period’s total actual and estimated jurisdictional fuel revenue applicable to period 
amount.

Mid-course corrections are considered preliminary procedural decisions, and any over-recoveries 
or under-recoveries caused by or resulting from the Commission-approved adjusted fuel or 
capacity factors may be included in the following year’s fuel or capacity factors.

The Commission’s jurisdiction to consider fuel clause proceedings derives from the 
Commission’s authority to set fair and reasonable rates, found in Section 366.05, Florida 
Statutes.

2Order No. PSC-2018-0100-FOF-EI, issued February 22, 2018, in Docket No. 20180007-EI, In re: Environmental
Cost Recovery Clause.
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Discussion of Issues

Issue 1: Should the Commission approve FPL's Mid-Course Petition to correct its capacity 
cost recover factors and the associated tariff sheets?

Recommendation: Yes. FPL’s request for mid-course correction to its 2018 capacity cost 
recovery factors and the associated tariff sheets should be approved. The recommended capacity
cost recovery factors are presented in Attachment A and the associated tariff sheets are presented 
in Attachment B. The revised capacity cost recovery factors and the associated tariff sheets
should become effective with the July 2018 billing cycle, which begins on July 1, 2018. The 
Commission should give staff administrative authority to approve the tariff sheets implementing 
the approved rate adjustments. (Barrett, Galloway, Draper, Guffey)

Staff Analysis: The Tax Cut and Jobs Act of 2017 was signed into law on December 22, 
2017, about 4 months after FPL filed its projection testimony and cost recovery schedules for 
2018. FPL’s Mid-Course Petition is the second similar filing made in this docket in 2018, the 
first occurring when the impact of the St. Johns River Power Park Transaction was addressed by 
Commission in the First Mid-Course Order.3 As noted in the instant petition, this proposed 
correction is primarily applicable to capacity and environmental cost recovery factors, and only 
minimally applicable to the Conservation Cost Recovery Clause.4 In addition to filing its Mid-
Course Petition in Docket No. 20180001-EI (the Fuel and Capacity Cost Recovery Clause 
docket), FPL filed it in Docket Nos. 20180007-EI (the Environmental Cost Recovery Clause), 
and in 20180046-EI (Consideration of the tax impacts associated with Tax Cuts and Jobs Act of
2017 for Florida Power & Light Company).

Midcourse Adjustment for Capacity Cost Recovery (CCR) Factors
FPL’s currently authorized 2018 fuel and capacity amounts and factors are codified in the First 
Mid-Course Order, which projected total capacity costs of $282,109,414 for 2018. Because this 
projection of total capacity-related costs was developed before the Tax Cuts and Jobs Act of 
2017 lowered the federal income tax rate for corporations from 35 percent to 21 percent, many of 
the costs embedded in that total are now overstated. Federal income tax rate amounts are
included in the calculation of the capacity costs that have a capital component, such as the Cedar 
Bay, Indiantown, and St. John River Power Park Transactions, or the capital-related costs for 
Incremental Power Plant Security, as shown in Schedule E12A/B of FPL’s Mid-Course Petition.
When the lower federal income tax amount is incorporated into the projected costs, the revised 
total capacity costs for 2018 are $261,614,030. When the true-up provision amounts are applied 
and final calculations are performed, the total end-of-period balance reflects that FPL would 
over-recover its capacity costs for 2018 by $12,071,089, or 4.61 percent.

If FPL’s Mid-Course Petition is granted, this amount would be recovered through reduced 
capacity cost recovery factors for July–December 2018. For a residential customer using 1,000

3Order No. PSC-2018-0105-PCO-EI, issued February 26, 2018, in Docket No. 20180001-EI, In re: Fuel and 
Purchased Power Cost Recovery Clause with Generating Performance Incentive Factor.
4In its Mid-Course Petition, FPL stated that the Conservation Cost Recovery Clause adjustment attributable to the 
Tax Cut and Jobs Act of 2017 was too small to warrant a mid-course correction; instead, the Company believes the 
adjustment can be recovered in the ordinary true-up process for that clause. 
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kilowatt hours (kWh) of electricity, the capacity portion of their bill will be reduced by $0.23. 
The revised capacity cost recovery factors are reflected on Attachment A. 

As noted previously, the FPL Mid-Course Petition also seeks to reduce the respective 2018 
environmental cost recovery factors, as addressed in a recommendation filed in Docket No. 
20180007-EI. A typical bill comparison for a residential customer using 1,000 kWh of electricity 
is presented in Attachment C showing all of the changes that would be implemented in the July 
billing cycle, pending Commission approval.

Bill Impact and Customer Notifications
Consistent with the First Mid-Course Order, the current bill for a residential customer using 
1,000 kWh of electricity for the period March-December, 2018, is $99.37 per month, with a 
capacity cost recovery component of $2.57 per month.5 As proposed, the capacity cost recovery 
component will be reduced by $0.23 per month, to $2.34 per month. In addition, an 
environmental cost recovery clause reduction of $0.36 per month is being addressed in Docket 
No. 20180007-EI, and a small change is proposed for the storm bond charge.6 The sum of those 
three changes results in a slight reduction to the Gross Receipts Tax, as well. Pending the 
Commission’s approval in this matter and the similar consideration in Docket No. 20180007-EI,
the proposed bill for a residential customer using 1,000 kWh of electricity for July-August, 2018, 
is projected to be $98.87 per month, as shown and presented in Column 3 from Table 1 of 
Attachment C.

Staff believes implementing reduced capacity cost recovery factors is in the best interests of 
FPL’s customers because the factors would be decreasing, and customers would receive the 
benefit of reduced rates as quickly as administratively possible.

In its May 30 2018, response to Commission staff’s Second Data Request, Question No. 5, FPL 
stated that it will notify customers with bill inserts 30 days in advance of the rates taking effect. 
In addition, FPL stated the billing changes identified in the instant petition will be addressed in
the Company’s next quarterly newsletter (to be published in July 2018). FPL’s website will 
include links to show the proposed rate schedules for residential and business rate classes that are 
proposed to become effective July 1, 2018. The Company stated that physical restrictions on bill 

5These amounts do not reflect any storm-related charges attributable to named storms that impacted FPL’s service 
territory in the 2017 hurricane season, nor do they reflect a true-up adjustment to the storm restoration surcharge 
FPL addressed in its May 30, 2018, response to Commission staff’s Second Data Request, Question No. 7. In 
addition, these amounts do not reflect any changes that may be approved by the Commission in other docketed
matters. 
6The storm bond charge will become effective on June 1, 2018, whereas the clause-adjustment changes are 
scheduled to become effective July 1, 2018. In its May 30 2018, response to Commission staff’s Second Data 
Request, Question No. 7, FPL stated that it included the billing change for storm bond charge in Schedule E-10 for 
informational purposes only, in order to provide the full impact on the typical 1,000 kWh residential bill from 
current rates to the proposed rates that would go into effect on July 1, 2018. On April 2, 2018, in Docket No. 
20060038-EI, FPL filed its routine storm charge quarterly true-up adjustment to the storm recovery bond repayment 
charges and the storm recovery bond tax charges. Based on this true-up adjustment, the residential storm bond 
charge will increase from $1.38 to $1.48 for the typical residential 1,000 kWh customer bill. 
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inserts limit the amount of detail that can be included in such notifications, but noted its 
customers can access detailed billing information from links on the Company’s website.7

If approved by the Commission, this mid-course correction will result in lower capacity cost 
recovery factors for FPL’s customers. This mid-course correction was filed by FPL with the 
intention of the proposed decrease in rates becoming effective July 1, 2018. Typically, effective 
dates are set a minimum of 30 days after a Commission vote modifying the charges as the result 
of a mid-course correction.8 This time limit is imposed in order to not have new rates applied to 
energy consumed before the effective date of the Commission’s action, i.e., the date of the vote. 
However, the Commission has also implemented charges in less than 30 days when 
circumstances warrant.9 In this instance, the interval between the Commission’s vote on this 
matter (June 5, 2018) and the proposed implementation date (expected to be July 1, 2018) is 25
days. Because this filing, if approved, results in a decrease to cost recovery factors, staff believes 
the 25 day interval is sufficient.

Conclusion
Staff recommends the Commission approve FPL’s request for mid-course correction to its 2018 
capacity cost recovery factors and the associated tariff sheets. The recommended capacity cost 
recovery factors are presented in Attachment A and the associated tariff sheets are presented in 
Attachment B. The revised capacity cost recovery factors and the associated tariff sheets should 
become effective with the July 2018 billing cycle, which begins on July 1, 2018. The 
Commission should give staff administrative authority to approve the tariff sheets implementing 
the approved rate adjustments.

7As of May 30, 2018, the date FPL filed its response to Commission staff’s Second Data Request, draft copies of  
the newsletter article were not yet available for staff to review. However, FPL committed to provide advance copies 
before the publication date.
8Gulf Power Co. v. Cresse, 410 So. 2d 492 (Fla. 1982); Order No. PSC-96-0907-FOF-EI, issued on July 15, 1996, in 
Docket No. Docket No. 19960001-EI, In re: Fuel and purchased power cost recovery clause and generating 
performance incentive factor; Order No. PSC-1996-0908-FOF-EI, issued July 15, 1996, in Docket No. 19960001-
EI, In re: Fuel and purchased power cost recovery clause and generating performance incentive factor; Order No. 
PSC-97-0021-FOF-EI, issued on January 6, 1997, in Docket No. 19970001-EI, In re: Fuel and purchased power 
cost recovery clause and generating performance incentive factor.
9Order No. PSC-01-0963-PCO-EI, issued April 18, 2001, in Docket No. 20010001-EI, In re: Fuel and purchased 
power cost recovery clause and generating performance incentive factor (allowing recovery of increase in fuel 
factor in order to decrease the carrying costs and therefore the  total amount ratepayers were ultimately required to 
repay.); Order No. PSC-00-2383-FOF-GU, issued December 12, 2000, in Docket No. 20000003-GU, In re: 
Purchased gas adjustment (PGA) true-up (allowing recovery of an increased gas fuel factor due to drastic increases 
in natural gas prices in winter of 2000-2001.); Order No. PSC-15-0161-PCO-EI, issued April 30, 2015, in Docket 
No. 20150001-EI, In re: Fuel and Purchased Power Cost Recovery Clause with Generating Performance Incentive 
Factor (approving FPL’s petition for a mid-course correction, thereby reducing fuel factors with less than 30 days 
notice).
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Issue 2: Should this docket be closed?

Recommendation: The fuel docket is on-going and should remain open. (Brownless)

Staff Analysis: The fuel docket is on-going and should remain open.
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Table 1
FPL Revised Capacity Cost Recovery Factors

for the Period July-December, 2018

Rate Schedule $/kW $/kWh

Reservation 
Demand 
Charge 
(RDC)  
$/kW10

Sum of 
Daily 

Demand 
Charge 
(SDD)  
$/kW11

RS1/RTR1 - 0.00234 - -
GS1/GST1 - 0.00220 - -

GSD1/GSDT1/HLFT1 0.70 - - -
OS2 - 0.00098 - -

GSLD1/GSLDT1/CS1/CST1/HLFT2 0.84 - - -
GSLD2/GSLDT2/CS2/CST2/HLFT3 0.78 - - -

GSLD3/GSLDT3/CS3/CST3 0.79 - - -
SST1T - - $0.10 $0.05

SST1D1/SST1D2/SST1D3 - - $0.11 $0.05
CILC D/CILC G 0.89 - - -

CILC T 0.86 - - -
MET 0.88 - - -

OL1/SL1/SL1M/PL1 - 0.00018 - -
SL2/SL2M/GSCU1 - 0.00153 - -

Source: Schedule E1-E, Appendix 1, Page 5 of 20 from Mid-Course Petition

10RDC=((Total Capacity Costs )/(Projected Avg. 12CP @gen)(.10)(demand loss expansion factor)/12 months
11SDD=((Total Capacity Costs )/(Projected Avg. 12CP @gen)(21 on peak days)(demand loss expn. factor)/12 
months
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Table 1
FPL Typical 1,000-kWh Residential Customer Bill Comparison

for the period July-December, 2018
(1) (2) (3) (4) (5) (6)

Component

Current

March 2018

Proposed12

July-August
2018

Net 
Difference13

Proposed14

September-
December

2018

Net 
Difference15

Base Charge $67.10 $67.10 $0.00 $66.88 ($0.22)

Fuel Cost 
Recovery $22.73 $22.73 $0.00 $22.93 $0.20

Energy 
Conservation 

Cost Recovery
$1.53 $1.53 $0.00 $1.53 $0.00

Capacity Cost 
Recovery $2.57 $2.34 ($0.23) $2.34 $0.00

Environmental 
Cost Recovery $1.58 $1.22 ($0.36) $1.22 $0.00

Storm Bond 
Charge $1.38 $1.48 $0.10 $1.48 $0.00

Interim Storm 
Restoration 
Surcharge

$0.00 $0.00 $0.00 $0.00 $0.00

Subtotal $96.89 $96.40 ($0.49) $96.38 ($0.02)

Gross Receipts 
Tax $2.48 $2.47 (0.01) $2.47 $0.00

Totals $99.37 $98.87 ($0.50) $98.85 ($0.02)
Source: Schedule E-10, attached  to FPL’s Mid-Course Petition, dated April 16, 2018.

12Reflects approval of the Mid-Course corrections to Capacity and Environmental Cost Recovery Clause amounts, 
and a true-up adjustment in storm charges, as filed in Docket No. 20180001-EI.
13The Net Difference shown in Column 4 of Table 1 reflects the true-up adjustment in storm charges effective June 
1, 2018, and the Mid-Course Corrections to Capacity and Environmental Cost Recovery Clause amounts, effective 
July 1, 2018. It does not reflect the Martin-Riviera Natural Gas Pipeline transfer petition in Docket No. 20170231-
EI, which, if approved, would change Base and Fuel Cost Recovery amounts, effective September 1, 2018.
14Reflects approval of the proposed Martin-Riviera pipeline lateral transfer, pending in Docket No. 20170231-EI.
15The Net Difference shown in Column 6 of Table 1 reflects the true-up adjustment in storm charges effective June 
1, 2018, the Mid-Course Corrections to Capacity and Environmental Cost Recovery Clause amounts effective July 
1, 2018, and the Martin-Riviera Natural Gas Pipeline transfer petition that is pending in Docket No. 20170231-EI, 
which, if approved, would change Base and Fuel Cost Recovery amounts, effective September 1, 2018.
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State of Florida

Public Service Commission
Caph AL Circle Office Center • 2540 Siiumard Oak Boi levard

Tallahassee, Florida 32399-0850

-M-E-M-O-R-A-N-D-U-M-

DATE: May 23, 2018

TO; Office of Commission Clerk (Stauffer) ^

FROM: Division of Engineering (Wooten, Ellis, Wright)
Division of Economics (Wu) ^
Office ofthe General Counsel (DuVal) ^ ^

RE: Docket No. 20180082-EQ - Petition for approval of revisions to standard offer
contract and rate schedule COG-2, by Tampa Electric Company.

AGENDA: 06/05/18 - Regular Agenda - Proposed Agency Action - Interested Persons May
Participate

COWIIVIISSIONERS ASSIGNED: All Commissioners

PREHEARING OFFICER:

CRITICAL DATES:

SPECIAL INSTRUCTIONS:

Administrative

None

Staff recommends the Commission simultaneously
consider Docket Nos. 20180073-EQ, 20180081-EQ,
20180082-EQ, 20180083-EQ, and 20180091-EQ.

Case Background

Section 366.91(3), Florida Statutes (F.S.), requires that each investor-owned utility (lOU)
continuously offer to purchase capacity and energy from renewable energy generators and small
qualifying facilities. Florida Public Service Commission (Commission) Rules 25-17.200 through
25-17.310, Florida Administrative Code (F.A.C.), implement the statute and require each lOU to
file with the Commission, by April 1 of each year, a standard offer contract based on the next
avoidable fossil fueled generating unit of each technology type identified in the Utility's current
Ten-Year Site Plan. On April 2, 2018, Tampa Electric Company (TECO) filed a petition for
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