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FILED 12/27/2018
DOCUMENT NO. 07677-2018
State of Florida FPSC - COMMISSION CLERK

Public Service Commission

CAPITAL CIRCLE OFFICE CENTER o 2540 SHUMARD QOAK BOULEVARD
TALLAHASSEE, FLORIDA 32399-0850

-M-E-M-O-R-A-N-D-U-M-

\

DATE: December17, 2018

TO: Office of Commission Clerk (Stauffer)

FROM: Office of Industry Development and Market Analysis (Wendel)@\Q ’2!{, aj{'
Office of the General Counsel (Murphy) ¢~ —

C

RE: Application for Certificate of Authority to Provide Telecommunications
Service

AGENDA: 01/08/2019 - Consent Agenda - Proposed Agency Action - Interested
Persons May Participate

SPECIAL INSTRUCTIONS: None

Please place the following Application for Certificate of Authority to Provide
Telecommunications Service on the consent agenda for approval.

DOCKET CERT.
NO. COMPANY NAME NO.
20180200-TX American Dark Fiber, LLC 8926

The Commission is vested with jurisdiction in this matter pursuant to Section 364.335, Florida
Statutes. Pursuant to Section 364.336, Florida Statutes, certificate holders must pay a minimum
annual Regulatory Assessment Fee if the certificate is active during any portion of the calendar
year. A Regulatory Assessment Fee Return Notice will be mailed each December to the entity
listed above for payment by January 30.
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FILED 12/27/2018
DOCUMENT NO. 07675-2018
FPSC - COMMISSION CLERK

Public Service Commission

CAPITAL CIRCLE OFFICE CENTER e 2540 SHUMARD OAK BOULEVARD
TALLAHASSEE, FLORIDA 32399-0850

-M-E-M-O-R-A-N-D-U-M-

State of Florida

Zol¥ pr
DATE: December 27, 2849

TO: Office of Commission Clerk (Stauffer)
FROM: Office of the General Counsel (Harper) A\ H j/nL\N%(/ Mﬂ/
Division of Economics (Coston, Guffey) g&) DL Zj H
Ska 7t

RE: Docket No. 20180121-EG — Amendment of Rule 25-17.015, F.A.C., Energy
Conservation Cost Recovery Clause.
oclog/14 N

AGENDA: — Regular Agenda — Interested Persons May Participate

COMMISSIONERS ASSIGNED: All Commissioners

PREHEARING OFFICER: Brown
RULE STATUS: Proposal May Be Deferred
SPECIAL INSTRUCTIONS: None

Case Background

The Energy Conservation Cost Recovery (ECCR) clause is a mechanism through which utilities
recover reasonable and prudent costs related to energy conservation programs. Rule 25-17.015,
Florida Administrative Code (F.A.C.), Energy Conservation Cost Recovery, requires all electric
and gas utilities that seck to recover conservation program-related costs to file with the
Commission ECCR program costs and collected revenue for the prior year (actual and true-up
amounts), the current year (actual and estimated amounts), and the future year (projected
amounts).

By Order No. PSC-2018-0423-PAA-GU, issued on August 24, 2018, in Docket No. 20180004-
GU, the Commission granted a Petition for Waiver of Rule 25-17.015(1)(b), F.A.C, by Peoples
Gas System, Florida Public Utilities Company, Florida Division of Chesapeake Utilities
Corporation, Florida Public Utilities Company- Fort Meade, Florida Public Utilities Company-
Indiantown Division, Florida City Gas, St. Joe Natural Gas Company, and Sebring Gas System



Docket No. 20180121-EG
Date: December 27, 2019

(collectively utilities). The utilities asserted that it was a substantial hardship to file eight months
of current year actual and four months estimated data reflecting ECCR program costs as required
by Rule 25-17.015(1)(b), F.A.C. The utilities asserted that they could provide the Commission
with filings based on six months of actual data and six months of projected data, which would
allow the utilities to meet the deadline set forth by the Commission’s Order Establishing
Procedure (OEP)' and which would be a more reasonable means of achieving the purpose of
Rule 25-17.015(1)(b), F.A.C.2

Accordingly, staff initiated this rulemaking to amend Rule 25-17.015 (1)(b), F.A.C., to remove
the provisions that require investor-owned electric and gas utilities to file the current year’s
ECCR program costs and collected revenue for eight months actual and four months estimated.
Additionally, the rulemaking will remove the requirement that the ECCR proceeding occur in
November of each year. The removal of the eight and four month filing and proceeding
requirements will allow the Commission flexibility to establish the filing dates for the ECCR
proceedings by an OEP.

Staff also recommends that the rule be amended to remove an unnecessary form requirement and
to add clarifying language concerning the evaluation of advertising costs associated with ECCR
conservation efforts.

The Commission’s Notice of Development of Rulemaking was published in the Florida
Administrative Register on March 20, 2018, in Volume 44, No. 55. There were no requests for a
rule development workshop, and no workshops were held. No comments from interested parties
were received.

This recommendation addresses whether the Commission should propose the amendment of
Rule 25-17.015, F.A.C. The Commission has jurisdiction pursuant to Section 120.54, F.S.,
Section 366.04, F.S., and Section 366.05, F.S.

]See Order No. PSC-2018-0094-POC-EG, in Docket No. 20180002-EG, where the Commission issued an Order
Establishing Procedure for the electric utilities in the ECCR docket, and Order PSC-2018-0115-GU, in Docket No.
20180004-GU, where the Commission issued an Order Establishing Procedure for the gas utilities in the ECCR
docket.

2See Order No. PSC-2018-0244-PAA-EG, in Docket 20180002-EG, where the Commission granted a joint petition
for waiver of Rule 25-17.015(1)(b), F.A.C, by Tampa Electric Company, Florida Power & Light Company, Duke
Energy Florida, LLC, and Gulf Power Company, and held that six months of ECCR actual data and six months of
ECCR projected data would allow the Commission to determine the utilities” appropriate recovery of energy
conservation costs.
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Discussion of Issues

Issue 1: Should the Commission propose the amendment of Rule 25-17.015, F.A.C., Energy
Conservation Cost Recovery?

Recommendation: Yes. The Commission should propose the amendment of Rule 25-17.015,
F.A.C., as set forth in Attachment A. Staff recommends that the Commission certify amended
Rule 25-17.015, F.A.C., as a minor violation rule. (Harper, Coston)

Staff Analysis: Sections 366.80, 366.81, 366.82, 366.83 and 403.519, F.S., collectively,
provide conservation requirements for the utilities. Section 366.82, F.S., requires that the
Commission develop rules that establish conservation goals, approve conservation plans, and
monitor programs related to the promotion of demand-side renewable energy systems and the
conservation of electric energy and natural gas usage. Rule 25-17.015, F.A.C. (ECCR rule),
requires utilities to report certain costs and revenues associated with each utility’s conservation
programs.

Rule 25-17.015, F.A.C., is the Commission’s only cost recovery clause rule that includes a fixed
timeline for the actual and estimated filings and a requirement that ECCR proceedings occur
during November of each calendar year. Paragraph (1)(b) requires that the utilities file the
current year’s actual and estimated filings with eight months actual and four months estimated
actual true-up amounts. The filing deadlines and hearing schedule associated with the other
annual cost recovery clauses are dictated by each respective clause’s OEP. Staff is
recommending that paragraph (1)(b) be amended to remove the November proceeding
requirement and the eight months actual and four months estimated filing provisions to allow the
Commission greater flexibility in scheduling the annual ECCR hearing.

Paragraph (1)(e) states that within the 90 days immediately following a utility’s true-up filing,
each utility must file a report of the first six-month actual results for the current docket year. The
utilities must use Form PSC/ECO/44 (11/97), Energy Conservation Cost Recovery Annual Short
Form (Short Form), to provide this information. Staff recommends that Paragraph (1)(e) be
removed because the Short Form becomes unnecessary with the proposed change to Paragraph
(1)(b). The original purpose of this form was to provide a six month update on the actual costs or
true-up, per Section 366.82(11) F.S. If Paragraph (1)(b) of the rule is amended as set forth in
Attachment A, the actual/estimated filings will satisfy the requirements set forth in Section
366.82(11), F.S.

Staff is also recommending that Subsection (5) of the ECCR rule be amended to clarify language
concerning the evaluation of advertising costs associated with conservation efforts. The current
rule language is vague and could potentially limit the Commission’s ability to assess and
evaluate the appropriateness of these costs. Staff recommends that Subsection (5) of the rule be
amended to refer the Commission to the Order approving the program when evaluating whether
advertising costs are directly related to an approved conservation program. This amendment is
clarifies that electric and natural gas conservation programs are approved by Commission order.
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Minor Violation Rules Certification

Pursuant to Section 120.695, F.S., beginning July 1, 2017, for each rule filed for adoption, the
Commission is required to certify whether any part of the rule is designated as a rule the
violation of which would be a minor violation. A list of the Commission rules designated as
minor violation rules is published on the Commission’s website, as required by Section
120.695(2), F.S. Currently, Rule 25-17.015, F.A.C., is on the Commission’s list of rules
designated as minor violations. If the Commission proposes the amendment of Rule 25-17.015,
F.A.C., the rule would continue to be considered a minor violation rule. Therefore, for purposes
of filing the amended rules for adoption with the Department of State, staff recommends that the
Commission certify proposed amended Rule 25-17.015, F.A.C., as a minor violation rule.

Statement of Estimated Regulatory Costs

Pursuant to Section 120.54, F.S., agencies are encouraged to prepare a statement of estimated
regulatory costs (SERC) before the adoption, amendment, or repeal of any rule. The SERC is
appended as Attachment B to this recommendation. The SERC evaluates whether the rule
amendment is likely to have an adverse impact on growth, private sector job creation or
employment, or private sector investment in excess of $1 million in the aggregate within five
years of implementation of the proposed rule.?

The SERC concludes that the rule amendment will not likely directly or indirectly increase
regulatory costs in excess of $200,000 in the aggregate in Florida within one year after
implementation. Further, the SERC concludes that the rule amendment will not likely have an
adverse impact on economic growth, private sector job creation or employment, private sector
investment, business competitiveness, productivity, or innovation in excess of $1 million in the
aggregate within five years of implementation. Thus, the rule amendment does not require
legislative ratification pursuant to Section 120.541(3), F.S. In addition, the SERC states that the
rule amendment will not have an adverse impact on small business and will have no impact on
small cities or counties. No regulatory alternatives were submitted pursuant to paragraph
120.541(1)(a), F.S. None of the impact/cost criteria established in paragraph 120.541(2)(a), F.S.,
will be exceeded as a result of the recommended revision.

Conclusion

Based on the foregoing, staff recommends the Commission propose the amendment of Rule 25-
17.015, F.A.C., as set forth in Attachment A. Staff recommends that the Commission certify
amended Rule 25-17.015, F.A.C., as a minor violation rule.

3 Section 120.541(2), F.S.



Docket No. 20180121-EG Issue 2
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Issue 2: Should this docket be closed?

Recommendation: Yes. If no requests for hearing or comments are filed, the rule may be
filed with the Department of State, and this docket should be closed. (Harper)

Staff Analysis: If no requests for hearing or comments are filed, the rule may be filed with the
Department of State, and this docket should be closed.
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Docket No. 20180121-EG ATTACHMENT A
Date: December 27, 2019

25-17.015 Energy Conservation Cost Recovery.

(1) The Commission shall conduct annual energy conservation cost recovery (ECCR)
proceedings during-Nevember-of each calendar year. Each utility over which the Commission
has ratemaking authority may seek to recover its costs for energy conservation programs. Each
utility seeking cost recovery shall file the following at the times directed by the Commission,
pursuant to the order establishing procedures in the annual cost recovery proceeding:

(2) An annual final true-up filing showing the actual common costs, individual program
costs and revenues, and actual total ECCR revenues for the most recent 12-month historical
period from January 1 through December 31 that ends prior to the annual ECCR proceedings.
As part of this filing, the utility shall include a summary comparison of the actual total costs
and revenues reported to the estimated total costs and revenues previously reported for the
same period covered by the filing in paragraph (1)(b). The filing shall also include the final
over- or under-recovery of total conservation costs for the final true-up period.

(b) An annual estimated/actual true-up filing showing eight-menths actual and feurmenths
projected common costs, individual program costs, and any revenues collected. Actual costs
and revenues should begin January 1 immediately following the period described in paragraph
(1)(a). The filing shall also include the estimated/actual over- or under-recovery of total
conservation costs for the estimated/actual true-up period.

(c) An annual projection filing showing 12 months projected common costs and program
costs for the period beginning January 1 following the annual hearing.

(d) An annual petition setting forth proposed energy conservation cost recovery factors to

be effective for the 12-month period beginning January 1 following the annual hearing. The

Sueh proposed eostrecovery factors shall take into account the data filed pursuant to

paragraphs (1)(a), (b) and (c).

CODING: Words underlined are additions; words in struel—threush type are deletions from
existing law.
-6-
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Date: December 27, 2019

(2) Each utility shall establish separate accounts or subaccounts for each conservation

program for purposes of recording the costs incurred for that program. Each utility shall also
establish separate subaccounts for any revenues derived from specific customer charges
associated with specific programs.

(3) A complete list of all account and subaccount numbers used for conservation cost
recovery shall accompany each filing in paragraph (1)(a).

(4) New programs or program modifications must be approved prior to a utility seeking

cost recovery. A utility may seek cost recovery for implementation costs associated with new

or modified programs incurred prior to Commission approval. Speeifically;-any-incentives-or

appreval: However, if a utility may not seek cost recovery for any incentives or rebates

associated with new or modified programs paid prior to Commission approval ineurs-pradent

(5) Advertising expense recovered through energy conservation cost recovery shall be
directly related to an approved conservation program, shall not mention a competing energy
source, and shall not be company image enhancing. When the advertisement makes a specific
claim of potential energy savings or states appliance efficiency ratings or savings, all data
sources and calculations used to substantiate these claims must be included in the filings

required by subsection paragraph (1)a). In determining whether an advertisement is “directly

CODING: Words underlined are additions; words in struek-threugh type are deletions from

existing law.
-7-
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related to an approved conservation program,”; the Commission shall refer to the Order

approving the program. In addition, the Commission shall consider;-but-is-netlimited-te;
whether the advertisement or advertising campaign:

(a) Identifies a specific problem;

(b) States how to correct the problem; and

(c) Provides direction concerning how to obtain help to alleviate the problem.
Rulemaking Authority 350.127(2), 366.05(1) FS. Law Implemented 366.04(2)(f), 366.06(1),
366.82 (2). (N-(11). 63}, 5} FS. History—New 1-27-81, Amended 12-30-82, 3-27-86, Formerly

25-17.15, Amended 8-22-90, 11-16-97, 5-4-99,

CODING: Words underlined are additions; words in struek-through type are deletions from
existing law.
-8-
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State of Florida
(&

Public Service Commission

CAPITAL CIRCLE OFFICE CENTER @ 2540 SHUMARD OAK BOULEVARD
TALLAHASSEE, FLORIDA 32399-0850

-M-E-M-0-R-A-N-D-U-M-

DATE:  May7,2018
TO: Adria E. Harper, Senior Attorney, Office of the General Counsel
FROM:  Sevini K. Guffey, Public Utility Analyst ], Division of Ecouomic;Q k ?’

RE: Statement of Estimated Regulatory Costs (SERC) for Proposed Amendments of
Rule 25-17.015, Florida Administrative Code (F.A.C.), Energy Conservation Cost.

Recovery

The recommended rule revisions implement changes to Rule 25-17.015, F.A.C., which addresses
the Energy Conservation Cost Recovery (ECCR) clause. The proposed changes are to: (1) delete
the requirement that the Commission conduct the ECCR hearing in November and, instead, the
proceedings will follow the schedule outlined in the Order Establishing Procedure (OEP) of the
ECCR clause docket; (2) modify the requirement that utilities file eight months actual and four
months projected costs for the annual true-up filings and, instead, allow utilities to file their
actual and projected data within the timeline established in the OEP; (3) delete the requirement
that utilities file form PSC/ECQ/44, titled Energy Conservation Cost Recovery Annual Short
Form, as the form contains redundant information; and (4) clarify the evaluation of advertising
costs associated with conservation efforts.

The proposed rule revisions are not imposing any new regulatory requirements and seek to
improve the scheduling of the ECCR filings and subsequent hearing. The utilities affected by the
recommended rule revisions potentially may achieve cost savings as a result of not having to file
form PSC/ECO/44. No workshop was requested in conjunction with the recommended rule
revisions. No regulatory alternatives were submitted pursuant to Section 120.541(1)(a), F.S.
None of the impact/cost criteria established in Section 120.541(2)(a), F.S., will be exceeded as a
result of the recommended revisions.

cc: SERC file



Docket No. 20180121-EG ATTACHMENT B
Date: December 27, 2019

FLORIDA PUBLIC SERVICE COMMISSION
STATEMENT OF ESTIMATED REGULATORY COSTS
Rule 25-17.015, F.A.C.

1. Will the proposed rule have an adverse impact on small business?
) [120.541(1)(b), F.S.] (See Section E., below, for definition of small business.)

Yes [ No
If the answer to Question 1 is “yes®, see comments in Section E.
2. s the proposed rule likely to directly or indirectly increase regulatory costs in
excess of $200,000 in the aggregate in this state within 1 year after
implementation of the rule? [120.541(1)(b), F.S.)

Yes [J No

If the answer to either question above is “yes", a Statement of Estimated Regulatory
Costs (SERC) must be prepared. The SERC shall include an economic analysis
showing:

A. Whether the rule directly or indirectly:

(1) Is likely to have an adverse impact on any of the following in excess of $1
million in the aggregate within § years after implementation of the rule?
[120.541(2)(a)1, F.S.]

Economic growth Yes[] No
Private-sector job creation or employment Yes[] No (X
Private-sector investment Yes[J No

(2) Is likely to have an adverse impact on any of the following in excess of $1
million in the aggregate within § years after implementation of the rule?
[120.541(2)(a)2, F.S.]

Business competitiveness (including the abiiity of persons doing
business in the state to compete with persons doing business in other
states or domestic markets) Yes No
Productivity Yes [1 No

Innovation Yes ] No

10
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(3) Is likely to increase regulatory costs, including any transactional costs, in
excess of $1 million in the aggregate within 5 years after the implementation of
the rule? [120.541(2)(a)3, F.S.]

Yes [J No X

Economic Analysis: As a result of the proposed rule amendments, the
Commission and the 13 affected utilities (5 electric IOUs and 8 gas I0Us) should
achieve cost savings by not having to collect, file, and evaluate duplicative
information and forms. If the proposed revisions are approved, the Short Form
will become redundant to the actual/estimated filings. The revisions will also
improve the scheduling of the ECCR filings and subsequent hearing. Finally, the
modification will add clarifying language related to the evaluation of advertising
costs associated with conservation efforts.

B. A good faith estimate of: {120.541(2)(b), F.S.}

(1) The number of individuals and entities likely to be required to comply with the rule.
Five electric IOUs and eight natural gas I0Us.

(2) A general description of the types of individuals likely to be affected by the rule.

The proposed rule amendments should reduce the cost to the affected utilities by
removing redundant filing requirements. The rule currently affects five electric IOUs
(Duke Energy Florida, Florida Power & Light Company, Florida Public Utilities
Company, Gulf Power Company, and Tampa Electric Company) and eight natural gas
I0Us (Florida City Gas, Florida Public Utilities Company, Florida Division of
Chesapeake Utilities Corporation, Florida Public Utilities Company — Indiantown and Ft.
Meade Divisions, Peoples Gas System, Sebring Gas System, and St. Joe Natural Gas

Company).

C. A good faith estimate of: [120.541(2)(c), F.S.]
(1) The cost to the Commission to implement and enforce the rule.
[X] None. To be done with the current workload and existing staff.
] Minimal. Provide a brief explanation.
] Other. Provide an explanation for estimate and methodology used.

11
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g‘)a The cost to any other state and local government entity to implement and enforce
rule.

None. The rule will only affect the Commission.
O Minimal. Provide a brief explanation.
O Other. Provide an explanation for estimate and methodology used.

(3) Any anticipated effect on state or local revenues.
None.
[J Minimal. Provide a brief explanation.
[0 Other. Provide an explanation for estimate and methodology used.

D. A good faith estimate of the transactional costs likely to be incurred by individuals
and entities (including local government entities) required to comply with the
requirements of the rule. “Transactional costs” include filing fees, the cost of obtaining a
license, the cost of equipment required to be installed or used, procedures required to
be employed in complying with the rule, additional operating costs incurred, the cost of
monitoring or reporting, and any other costs necessary to comply with the rule.
{120.541(2)(d), F.S.]

None. The rule will only affect the Commission.
O Minimal. Provide a brief explanation.

[ Other. Provide an explanation for estimate and methodology used.

E. An analysis of the impact on small businesses, and small counties and small cities:
[120.541(2)(e), F.S.]

(1) “Small business” is defined by Section 288.703, F.S., as an independently owned
3

12
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and operated business concem that employs 200 or fewer permanent full-ime
employees and that, together with its affiliates, has a net worth of not more than $5
million or any firm based in this state which has a Small Business Administration 8(a)
certification. As to sole proprietorships, the $5 million net worth requirement shall
include both personal and business investments.

No adverse impact on small business.
O Minimal. Provide a brief explanation.
] Other. Provide an explanation for estimate and methodology used.

(2) A “Small City" is defined by Section 120.52, F.S., as any municipality that has an
unincarcerated population of 10,000 or less according to the most recent decennial

| census. A “small county” is defined by Section 120.52, F.S., as any county that has an
unincarcerated population of 75,000 or less according to the most recent decennial

census.
No impact on small cities or small counties.
) Minimal. Provide a brief explanation.
] Other. Provide an explanation for estimate and methodology used.

F. Any additional information that the Commission determines may be useful.
(120.641(2)(f), F.S.]

None.
Additional Information:

G. A description of any regulatory alternatives submitted and a statement adopting the
alternative or a statement of the reasons for rejecting the altemnative in favor of the

proposed rule. [120.541(2)(g), F.S.]

No regulatory alternatives were submitted.

13
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UJ A regulatory altemnative was received from
[ Adopted in its entirety.

[ Rejected. Describe what alternative was rejected and provide
a statement of the reason for rejecting that alternative.

14
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DOCUMENT NO. 07686-2018
FPSC - COMMISSION CLERK

Public Service Commission

CAPITAL CIRCLE OFFICE CENTER @ 2540 SHUMARD OAK BOULEVARD
TALLAHASSEE, FLORIDA 32399-0850

-M-E-M-O-R-A-N-D-U-M-

DATE: December 27, 2018
TO: Office of Commission Clerk (Stauffer)
77

FROM: Office of the General Counsel (DuVal, Nieves) ﬁ ]ﬂZC
Division of Engineering (Knoblauch)

RE: Docket No. 20180142-WS — Initiation of show cause proceedings against Palm
Tree Acres Mobile Home Park, in Pasco County, for noncompliance with Section
367.031, F.S., and Rule 25-30.033, F.A.C.

AGENDA: 1/08/19 — Regular Agenda — Show Cause — Interested Persons May Participate

COMMISSIONERS ASSIGNED: All Commissioners

PREHEARING OFFICER: Polmann

CRITICAL DATES: None

SPECIAL INSTRUCTIONS: None
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Case Background

Commission staff opened the instant docket to initiate show cause proceedings against Palm Tree
Acres Mobile Home Park (Palm Tree Acres or Park or Utility) for apparent violation of Section
367.031, Florida Statutes (F.S.), and Rule 25-30.033, Florida Administrative Code (F.A.C.), for
providing water and wastewater service to the public for compensation without first obtaining a
certificate of authorization from the Florida Public Service Commission (Commission or PSC).

Palm Tree Acres is located in Zephyrhills, Pasco County, Florida. The Park is comprised of two
types of residents: those who rent their lot from the Park (renters) and those who own their lot
(owners). There are approximately 244 total lots within the Park; approximately 222 lots are
leased by renters and approximately 22 lots are owned by owners.! The Park has provided water
and wastewater service to both renters and owners for compensation through a monthly lot rent
for approximately 34 years. The Park is not certificated to provide water or wastewater service
and has never filed an application for a certificate of authorization or for recognition of exempt
status under Section 367.022, F.S.

The renters’ lot rent includes a single charge for rental of the lot, water and wastewater service,
and amenities (community center, pool, etc.); this charge is included as part of the renters’ rental
agreement. The owners’ lot rent includes a single charge for water and wastewater service and
amenities (community center, pool, etc.). This arrangement was contemplated by the restrictive
covenants that ran with the owners’ land, but, on December 8, 2016, a court ruled that these
covenants expired pursuant to the Marketable Record Title Act.?

At some point, several owners (Lot Owners) ceased paying for the amenities (community center,
pool, etc.) and requested that water and wastewater service be provided on a standalone basis.
This dispute has been the subject of court litigation between the Park and those Lot Owners for
approximately four years.

In June 2017, the Lot Owners’ attorney requested that the Commission assert jurisdiction over
the Park as the Lot Owners believed the Park was operating as an uncertificated utility by
providing water and wastewater service to non-tenant customers for compensation.

During preliminary discussions, the Park claimed exempt status under the landlord-tenant
exemption contained in Section 367.022(5), F.S., as it asserted the Park maintained a landlord-
tenant relationship with the Lot Owners pursuant to Chapter 723, F.S. (Florida Mobile Home
Act). The Park claimed that the lot rent charged to the Lot Owners created such a tenancy
relationship because the Lot Owners “rent” access to the common areas of the Park.
Commission legal staff analyzed the Park’s claim and concluded that no agreement exists
between the Park and Lot Owners anymore and that Palm Tree Acres does not qualify, and has
never qualified, for exempt status under Section 367.022(5), F.S., or any other subsection of
Section 367.022, F.S.

! Staff notes that these amounts are based on information provided in the Park’s letter, dated November 21, 2018
(Document No. 07230-2018).
2 Attachment A - Order on Defendants’ Motion for Partial Summary Judgment.
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Staff delayed pursuing show cause action because the Park and Lot Owners attempted to resolve
their court litigation through mediation and explore other means of maintaining service while
attaining exempt status. These included, but were not limited to: (1) negotiating an appropriate
landlord-tenant agreement with the Lot Owners; (2) creating a master homeowners’ association;
(3) providing service to the Lot Owners free of charge on a permanent basis; (4) creating a utility
owned by the Lot Owners; and (5) requesting that Pasco County provide service to the Lot
Owners.

On or about November 20, 2017, the Park and Lot Owners engaged in mediation and allegedly
discussed one or more of the above options. On January 31, 2018, Commission staff was
notified that the Park and Lot Owners were unable to reach an agreement and the mediation
process ended in an impasse.

On February 23, 2018, staff held a noticed, informal meeting with Palm Tree Acres and
interested persons to review the status of the discussion between Palm Tree Acres and the Lot
Owners. Then, by certified letter, dated March 8, 2018, Commission staff notified Palm Tree
Acres of its apparent violation of Section 367.031, F.S., and Rule 25-30.033, F.A.C., for
providing water and wastewater service to the public for compensation without first obtaining a
certificate of authorization from the Commission.® Palm Tree Acres was informed in that letter
that Section 367.161, F.S., provides:

1) If any utility, by any authorized officer, agent, or employee, knowingly
refuses to comply with, or willfully violates, any provision of this chapter
or any lawful rule or order of the commission, such utility shall incur a
penalty for each such offense of not more than $5,000, to be fixed,
imposed, and collected by the commission. However, any penalty assessed
by the commission for a violation of s. 367.111(2) shall be reduced by any
penalty assessed by any other state agency for the same violation. Each
day that such refusal or violation continues constitutes a separate offense.
Each penalty shall be a lien upon the real and personal property of the
utility, enforceable by the commission as statutory liens under chapter 85.

@) The commission has the power to impose upon any entity that is subject to
its jurisdiction under this chapter and that is found to have refused to
comply with, or to have willfully violated, any lawful rule or order of the
commission or any provision of this chapter a penalty for each offense of
not more than $5,000, which penalty shall be fixed, imposed, and
collected by the commission; or the commission may, for any such
violation, amend, suspend, or revoke any certificate of authorization
issued by it. Each day that such refusal or violation continues constitutes a
separate offense. Each penalty shall be a lien upon the real and personal
property of the entity, enforceable by the commission as a statutory lien
under chapter 85. The collected penalties shall be deposited into the
General Revenue Fund unallocated.

® Attachment B — Notice of Apparent Violation.
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Commission staff’s letter put Palm Tree Acres on notice that staff would open a docket to initiate
a show cause proceeding if Palm Tree Acres did not correct the violation by filing an application
for original certificates of authorization as an existing system requesting initial rates and charges
to provide water and wastewater services, pursuant to Rule 25-30.033, F.A.C., by April 9, 2018.

The Park provided its initial response on April 9, 2018, and its supplemental response on April
30, 2018.* On May 21, 2018, Commission staff issued a follow-up data request to the Park.’
The Park provided its response on June 6, 2018.® On November 21, 2018, the Park filed a letter
summarizing its positions and providing its interpretation of two recent orders issued by the court
presiding over the civil litigation involving the Park and the Lot Owners.’

In its responses, similar to the previously mentioned preliminary discussions, Palm Tree Acres
claimed exempt status under Section 367.022(5), F.S., as it asserted that the Park is a hybrid
mobile home park/mobile home subdivision and therefore had a landlord-tenant relationship with
the Lot Owners pursuant to the Florida Mobile Home Act. The Park claimed that the lot rent
charged to the Lot Owners created such a tenancy relationship under Section 723.002(2), which
provides the entities to which the Chapter applies, and Section 723.058, F.S., which imparts that
conditions of tenancy may exist between mobile home subdivisions and owners of lots in a
mobile home subdivision, because the Lot Owners “rent” access to the common areas of the
Park.

Palm Tree Acres provided that a circuit court has recently found that those portions of the
Florida Mobile Home Act that relate to mobile home subdivisions apply to the relationship
between the Park and the Lot Owners by operation of Section 723.002(2), F.S. Accordingly,
Palm Tree Acres asserted that this tenancy relationship should qualify the Park for the
Commission’s landlord-tenant exemption under Section 367.022(5), F.S. Palm Tree Acres
maintained that, although the circuit court has made no finding on whether the Lot Owners are
“tenants” for purposes of the Commission’s landlord-tenant exemption, the court’s order should
be informative to the Commission as it did include a finding that a “tenancy” exists between the
Lot Owners and the Park. Furthermore, Palm Tree Acres provided that, while the Legislature
has not defined what constitutes a “landlord” or a “tenant” for purposes of the Commission’s
landlord-tenant exemption, it likewise has given no indication that a tenancy under the Florida
Mobile Home Act would not qualify for the Commission’s exemption.

Additionally, the Park maintained that it meets the dictionary definition of “landlord,” pursuant
to its interpretation of the definition provided in Black’s Law Dictionary (Fifth Edition). The
Park presented the following definition:

Landlord. He of whom lands or tenements are holden. He who, being the owner
of an estate in land, or a rental property, has leased it to another person, called a
“tenant.” Also, called “lessor.”

* Attachment C — Palm Tree Acres’ Response, dated April 9, 2018 and Attachment D — Palm Tree Acres’
Supplemental Response, dated April 30, 2018.

* Attachment E — Staff’s data request, dated May 21, 2018.

® Attachment F — Palm Tree Acres’ Response to Staff’s data request, dated June 6, 2018.

” See Document No. 07230-2018, in Docket No. 20180142-WS.
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Applying this definition, the Park asserted that it holds common areas, recreational facilities,
roads, water and wastewater facilities, and other amenities that were leased to the Lot Owners for
a monthly rent, and is, therefore, the landlord for the lot owner tenants of that “rental property.”

The Park also attempted to argue that it is not operating under any regulatory compact with the
State, has not been given any franchise service area, and has no corresponding obligation to
serve. Even so, the Park confirmed that it agreed to continue providing the Lot Owners with use
of the Park’s water and wastewater facilities at no charge while the circuit court litigation is
pending. The Park further stated that any payments tendered by the Lot Owners will not be
accepted or processed.

However, the Lot Owners’ attorney subsequently provided information indicating that the Park
no longer considers the Lot Owners as tenants, yet has never directed the Lot Owners to stop
tendering payments, has never refused to accept payments from the Lot Owners, has never
returned any payments tendered by the Lot Owners, and has not released the liens it placed
against the Lot Owners’ property for nonpayment of the full amount of monthly lot rent. Based
on information received by Commission staff, individual Lot Owners have been pursuing
different routes regarding payments for their water and wastewater service while the circuit court
litigation is pending; some have continued tendering payments of the entire monthly lot rent
under protest, some are only tendering payments of what they estimate is the cost of their water
and wastewater service, and some are not tendering any payment at all.

By certified letter, dated July 26, 2018, the Commission’s Office of the General Counsel notified
Palm Tree Acres that Commission staff opened a docket initiating a show cause proceeding for
the Utility’s apparent statute and rule violation.®

On October 15, 2018, the Circuit Court of the Sixth Judicial Circuit in and for Pasco County,
Florida, issued its Order Granting Defendant’s Motion for Partial Summary Judgment.® In that
order, the court found that, under the narrow issue of property rights, Palm Tree Acres has a
constitutional right to refuse to use its property for the benefit of others, including the right to
discontinue providing water and sewer service to the Lot Owners but whether or not to exercise
that right is for the Park to decide. In other words, the court appeared to be limiting its
jurisdiction to a pure property rights matter. In so doing, the court acknowledged that Section
367.165(1), F.S., does not authorize the court to prohibit termination (or presumably order
termination) of water and sewer service because that authority lies exclusively with the
Commission. The Lot Owners are currently seeking appellate review of this order.*®

The court also issued its Order Granting in Part, Denying in Part Plaintiffs’ Motion for Summary
Judgment as to Count One on October 15, 2018.** In that order, the court found that: (1) the Lot
Owners are not a “mobile home owner,” “mobile homeowner,” “home owner,” or “homeowner”

& Attachment G — Staff’s letter, dated July 26, 2018.

° Attachment H - Order Granting Defendant’s Motion for Partial Summary Judgment.

1 0On November 12, 2018, the Lot Owners filed their Petition for a Writ of Certiorari with Florida’s Second District
Court of Appeal (Case No. 2D18-4480). See Document No. 07226-2018, in Docket No. 20180142-WS.

1 Attachment | - Order Granting in Part, Denying in Part Plaintiffs’ Motion for Summary Judgment as to Count
One.
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as defined in Section 723.003(11), F.S.; (2) Chapter 723, F.S., does not authorize Palm Tree
Acres to impose any lien upon the Lot Owners’ property; (3) Chapter 723, F.S., does not
authorize Palm Tree Acres to evict the Lot Owners for failure to pay any “lot rental amount,”
“maintenance fee,” or other fees or charges; and (4) Palm Tree Acres and the Lot Owners are not
parties to a “mobile home lot rental agreement” as defined in Chapter 723.003(10), F.S.
Furthermore, the court also found that Palm Tree Acres is a “mobile home subdivision” as
defined by Section 723.003(14), F.S., and those portions of Chapter 723, F.S., that apply to a
mobile home subdivision apply to the relationship between Palm Tree Acres and the Lot
Owners.** * However, the court specifically made no finding, adjudication, or declaration as to
whether Palm Tree Acres is a “landlord” or the Lot Owners are a “tenant” as those terms are
used in Section 367.022(5), F.S., as the application of those terms under Chapter 367, F.S., is
exclusively within the jurisdiction of the Commission.

This recommendation addresses whether or not the Commission should order Palm Tree Acres to
show cause as to why it is not obligated to submit the relevant fine and bring itself into
compliance with the Commission’s statutes and rules.

The Commission has jurisdiction over this matter pursuant to Sections 367.011 and 367.161, F.S.

12 Those portions of Chapter 723, F.S., that appear to apply include Sections 723.035, 723.037, 723.038, 723.054,
723.055, 723.056, 723.058, 723.068, and 723.074, F.S.

3 None of the sections of Chapter 723, F.S., that appear to apply to the relationship between the Park and the Lot
Owners impute any enforceable authority of the Department of Business and Professional Regulation over a mobile
home subdivision relative to the provision of water and wastewater service. Neither do they purport to preempt the
Commission’s ability to interpret the applicability of the landlord-tenant exemption under Section 367.022(5), F.S.
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Discussion of Issues

Issue 1: Should Palm Tree Acres Mobile Home Park be ordered to show cause in writing,
within 21 days, as to why it (1) should not be fined for providing water and wastewater service to
the public for compensation without first obtaining a certificate of authorization from the
Commission, in apparent violation of Section 367.031, Florida Statutes, and Rule 25-30.033,
Florida Administrative Code, and (2) should not bring itself into compliance with the
Commission’s statutes and rules?

Recommendation: Yes. Palm Tree Acres Mobile Home Park should be ordered to show
cause in writing, within 21 days, as to why it (1) should not be fined in the amount of $5,000 for
providing water and wastewater service to the public for compensation without first obtaining a
certificate of authorization from the Commission, in apparent violation of Section 367.031,
Florida Statutes, and Rule 25-30.033, Florida Administrative Code, and (2) should not bring
itself into compliance with the Commission’s statutes and rules. The show cause order should
incorporate the conditions as set forth in the staff analysis. (DuVal, Nieves)

Staff Analysis:

l. Show Cause Law

Pursuant to Section 367.031, F.S., each utility subject to the jurisdiction of the Commission must
obtain from the Commission a certificate of authorization to provide water and/or wastewater
service. Pursuant to Rule 25-30.033, F.A.C., an existing system seeking to establish initial rates
and charges must file an application for an original certificate in accordance with the procedure
set forth in that Rule. Section 367.022, F.S., provides the scenarios in which an individual’s or
entity’s activities are not subject to regulation by the Commission as a utility. Specifically,
Section 367.022(5), F.S., states that “[l]Jandlords providing service to their tenants without
specific compensation for the service” are not subject to regulation by the Commission as a
utility.

Pursuant to Section 367.161, F.S., the Commission has the power to impose upon any entity that
is subject to its jurisdiction under this chapter and that is found to have refused to comply with,
or to have willfully violated, any lawful rule or order of the Commission or any provision of this
chapter a penalty for each offense of not more than $5,000, for each such day a violation
continues, which penalty shall be fixed, imposed, and collected by the commission; or the
Commission may, for any such violation, amend, suspend, or revoke any certificate of
authorization issued by it.

When evaluating staff’s recommendation, a review of the Commission’s authority regarding a
utility’s alleged violations of Commission rules, statutes, or orders is helpful.

Pursuant to Section 367.161(1), F.S., the Commission is authorized to impose upon any entity
subject to its jurisdiction a penalty of not more than $5,000 for each such day a violation
continues, if such entity is found to have refused to comply with or to have willfully violated any
lawful rule or order of the Commission, or any provision of Chapter 367, F.S. Each day a
violation continues is treated as a separate offense. Each penalty is a lien upon the real and
personal property of the utility and is enforceable by the Commission as a statutory lien. If a
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penalty is also assessed by another state agency for the same violation, the Commission’s penalty
will be reduced by the amount of the other agency’s penalty. As an alternative to the above
remedies, Section 367.161(2), F.S., permits the Commission to amend, suspend, or revoke a
utility’s certificate for any such violation. Part of the determination the Commission must make
in evaluating whether to penalize a utility is whether the utility willfully violated the rule, statute,
or order. Section 367.161, F.S., does not define what it is to “willfully violate” a rule or order.

Willfulness is a question of fact.'* The plain meaning of “willful” typically applied by the
Courts in the absence of a statutory definition, is an act or omission that is done “voluntarily and
intentionally” with specific intent and “purpose to violate or disregard the requirements of the
law.” Fugate at 76.

The procedure followed by the Commission in dockets such as this is to consider the
Commission staff’s recommendation and determine whether or not the facts warrant requiring
the utility to respond. If the Commission finds that the facts warrant requiring the utility to
respond, the Commission issues an Order to Show Cause (show cause order). A show cause
order is considered an administrative complaint by the Commission against the utility. If the
Commission issues a show cause order, the utility is required to file a written response, which
response must contain specific allegations of disputed fact. If there are no disputed factual
issues, the utility’s response should so indicate. The response must be filed within 21 days of
service of the show cause order on the respondent.

In recommending a penalty, staff reviews prior Commission orders. While Section 367.161, F.S.,
treats each day of each violation as a separate offense with penalties of up to $5,000 per offense,
staff believes that the general purpose of the show cause penalties is to obtain compliance with
the Commission’s rules, statutes, and orders. If a utility has a pattern of noncompliance with a
particular rule or set of rules, staff believes that a higher penalty is warranted. If the rule
violation adversely impacts the public health, safety, or welfare, staff believes that the sanction
should be the most severe.

The utility has two options if a show cause order is issued. The utility may respond and request a
hearing pursuant to Sections 120.569 and 120.57, F.S. If the utility requests a hearing, a further
proceeding will be scheduled before the Commission makes a final determination on the matter.
Or, the utility may respond to the show cause order by remitting the fine and bringing itself into
compliance with the Commission’s statutes and rules. If the utility pays the fine and brings itself
into compliance with the Commission’s statutes and rules, this show cause matter is considered
resolved, and the docket closed.

In the event the utility fails to timely respond to the show cause order, the utility is deemed to
have admitted the factual allegations contained in the show cause order. The utility’s failure to
timely respond is also a waiver of its right to a hearing. If the utility does not timely respond, a
final order will be issued imposing the sanctions set out in the show cause order.

Y Fugate v. Fla. Elections Comm’n, 924 So. 2d 74, 75 (Fla. 1st DCA 2006), citing, Metro. Dade County v. State
Dep't of Envtl. Prot., 714 So. 2d 512, 517 (Fla. 3d DCA 1998).
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ll. Analysis of Substantive Issues Relative to Show Cause

1. Apparent Prior Noncompliance with Section 367.031, F.S.

Palm Tree Acres began providing utility services approximately 34 years ago. Therefore,
because the Park began providing utility services prior to July 1, 1996, Section 367.031, F.S.,
obligated the Park to file an application for a certificate of authorization or for recognition of its
exempt status under Section 367.022, F.S."> Even though the Park may have believed it
qualified for exemption under Section 367.022(5), F.S., it failed to submit an application to the
Commission for recognition of its alleged exempt status, in violation of Section 367.031, F.S.
Instead, Palm Tree Acres elected to continue providing water and wastewater service to the Lot
Owners for compensation under only its misplaced understanding of the applicability of Section
367.022(5), F.S. Assuming facts identical to those at present, had Palm Tree Acres properly
submitted its required application for exempt status at the time it began providing service, as
required by law, Commission staff would have evaluated the applicability of the exemption at
that time and presumably recommended that the Park submit an application for a certificate of
authorization to provide service and that the Lot Owners be included in the utility’s service area
approximately 34 years ago.

The Park now attempts to argue that it is not operating under any regulatory compact with the
State, has not been given any franchise service area, and has no corresponding obligation to
serve. However, this argument becomes circuitous as it appears that the only reason why the
Park was not given a franchise over the service territory is because it did not comply with the law
and properly submit its application for exempt status. If Palm Tree Acres had complied with the
law as enacted at the time it began providing utility services, the Commission would have likely
authorized the Park’s provision of water and wastewater service to an identified service area (to
include both the lot renters and Lot Owners) and the obligation to serve would have been found.

Summary
Because Palm Tree Acres has been operating as a utility subject to the Commission’s regulation
since it began providing utility services and has created a constructive service area to include the
lot renters and Lot Owners, it should be required to comply with Chapter 367, F.S., and Chapter
25-30, F.A.C.

> Prior to July 1, 1996, pursuant to Section 367.031, F.S., water and wastewater utilities subject to the
Commission’s jurisdiction were required to file an application for a certificate of authorization or for recognition of
its exempt status under Section 367.022, F.S. E.g. Order No. PSC-04-0398-FOF-WS, issued April 16, 2004, in
Docket No. 20030986-WS, In re: Application for acknowledgment of sale of land and facilities of Little Sumter
Utility Company to Village Center Community Development District, and for cancellation of Certificate Nos. 580-W
and 500-S in Marion and Sumter Counties, and Docket No. 20021238-WS, In re: Investigation of rate structure and
conservation initiative of Little Sumter Utility Company in Sumter County, pursuant to Order PSC-00-0582-TRF-
SU. Upon sufficient proof of its qualification under Section 367.022, F.S., the Commission would issue an order
indicating the exempt status of the utility. E.g. Order No. PSC-96-0891-FOF-WS, issued July 9, 1996, in Docket
No. 19960328-WS, In re: Request for exemption from Florida Public Service Commission regulation for provision
of water and wastewater service in Orange County by Maitland Club, Inc. The 1996 Legislature amended Section
367.031, F.S., making exemptions from Commission regulation self-executing. Therefore, utilities meeting the
requirements of Section 367.022, F.S., are no longer required to apply for exempt status.
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2. Section 367.022(5), F.S. — Landlord-Tenant Exemption
A review of past Commission orders shows that landlords providing water and/or wastewater
service to tenants are exempt from regulation if they provide service without a specific charge
identified within the tenants’ rent or maintenance agreement. The orders further indicate that a
mobile home park or subdivision that provides service to Lot Owners for compensation cannot
qualify for the landlord-tenant exemption and is subject to Commission regulation.

Order No. PSC-92-0746-FOF-WU

In Order No. PSC-92-0746-FOF-WU, the Commission considered Gem Estates Water System’s
(Gem Estates’) application for exempt status under the landlord-tenant exemption. Gem Estates
was owned and operated by the owners of Gem Estates Mobile Home Village, a mobile home
subdivision, for the purpose of providing water service to the lot owner residents of the mobile
home subdivision. In that case, the Commission found that “[b]ecause the mobile home owners
own their own land, the utility's owners are not landlords.”*® Therefore, “[i]f the utility's owners
are not the landlords for the customers served by Gem Estates, the landlord-tenant exemption
cannot apply.”*” In its subsequent order granting Gem Estates a certificate to provide water
service, the Commission noted that since the park’s inception, the residents paid for water
service, street lighting, recreational facilities, and upkeep of the common areas through a
“composite annual fee.”*® Notably, Gem Estates remained under the Commission’s jurisdiction
until the Commission approved the utility’s transfer to the homeowner’s association, comprised
of all of the subdivision’s lot owners as members, as it qualified for exemption under Chapter
367.022(7), F.S., as a nonprofit association providing water service solely to its members who
own and control the association.* %

Similar to the residents of Gem Estates Mobile Home Village, the Lot Owners within Palm Tree
Acres own their own land within a mobile home subdivision and paid a monthly fee to the Park
for water and wastewater service and other amenities. Applying the same rationale as provided
by the Commission in the above-referenced order, Palm Tree Acres is not the landlord for the
Lot Owners and the landlord-tenant exemption cannot apply.

Order No. 23150
In Order No. 23150, the Commission found that a maintenance agreement between Florilow, Inc.
(a mobile home and recreational vehicle park) and its 99-year lessees that included a fee to cover
maintenance of the park's sewage plant, water system, roads, taxes, and garbage service did not
subject the utility to regulation because it did not identify a specific charge for such water and

1% Order No. PSC-92-0746-FOF-WU, issued August 4, 1992, in Docket No. 19920281-WU, In Re: Request for
Exemption from Florida Public Service Commission Regulation for Provision of Water Service by GEM Estates
\1/>/ater System in Pasco County.

Id.
18 Order No. PSC-94-1472-FOF-WU, issued November 30, 1994, in Docket No. 19921206-WU, In Re: Application
for Certificate to Provide Water Service in Pasco County by GEM Estates Utilities, Inc.
9 Order No. PSC-01-1241-FOF-WU, issued June 4, 2001, in Docket No. 19990256-WU, In re: Application for
transfer of facilities of Gem Estates Utilities, Inc. in Pasco County to Gem Estates Mobile Home Village
Association, Inc., and cancellation of Certificate No. 563-W.
2 Staff notes that it presented Palm Tree Acres and the Lot Owners with the option to create a “master homeowners’
association” (to include the Park, the Lot Owners, and the renters) in order to obtain exempt status under Section
367.022(7), F.S. However, this option was apparently considered and, ultimately, rejected.

-11 -



Docket No. 20180142-WS Issue 1
Date: December 27, 2018

wastewater service.”> The Commission specifically stated: “We believe that this interpretation is
consistent with the protection inherent in the landlord-tenant exemption; if a tenant is dissatisfied
with a maintenance agreement, as with a rental agreement, he or she can move to another
residence. We also believe that the 99-year lessees discussed herein are adequately protected
under Chapter 723, Florida Statutes.” %

The Lot Owners within Palm Tree Acres paid a monthly fee similar to the maintenance fee paid
by Florilow’s 99-year lessees. However, a distinction may be drawn because Palm Tree Acres’
Lot Owners own their land outright and are not a party to any type of rental agreement.
Therefore, it appears that the inherent protection provided in the landlord-tenant exemption does
not apply to the Lot Owners because they have no agreement with the Park and cannot simply
move to another residence if they are dissatisfied with their monthly fee charged by Palm Tree
Acres. Furthermore, because the Lot Owners cannot claim protection under all provisions of
Chapter 723, F.S., it appears that the Lot Owners may not have adequate protection under
Chapter 723, F.S., comparable to that of their neighboring lot renters within the Park.

Order No. 24806
In Order No. 24806, the Commission found that Oak Leafe Wastewater Treatment Plant was
subject to the Commission’s jurisdiction because Oak Leafe would not be providing service
strictly to tenants because some of the residents would own their lots.® In reaching this
conclusion, the Commission applied the definition of “tenant” as provided by Section 83.43(4),
F.S. (Landlord and Tenant, Part Il Residential Tenancies).*

Palm Tree Acres argues that Order No. 24806 is not applicable to Palm Tree Acres because Oak
Leafe was not a mobile home park or subdivision. As such, Palm Tree Acres maintains it is
inappropriate for Commission staff to apply the definition of “tenant” as provided by Section
83.43(4), F.S., when examining the Commission’s landlord-tenant exemption. However, the
other orders discussed above provide the Commission’s interpretation of a landlord-tenant
relationship for purposes of Chapter 367, F.S., and do not contain any references to Chapter 83,
F.S. Accordingly, the Commission need not consider the definition of “tenant” as provided by
Section 83.43(4), F.S., to reach the conclusion that Palm Tree Acres does not qualify for exempt
status under Section 367.022(5), F.S.

Summary
Because the Lot Owners own their land, Palm Tree Acres is not the landlord of those Lot Owners
for purposes of Chapter 367, F.S. Moreover, the Lot Owners appear to lack the protection
inherent in the Commission’s landlord-tenant exemption. As such, Palm Tree Acres should be
required to comply with Chapter 367, F.S., and Chapter 25-30, F.A.C.

L Order No. 23150, issued July 5, 1990, in Docket No. 19870060-WS, In Re: Resolution by Board of Sumter
2(;ounty Commissioners Declaring Sumter County Subject to Jurisdiction of Florida Public Service Commission.

Id.
2 Order No. 24806, issued July 11, 1991, in Docket No. 19910385-SU, In re: Request for exemption from Florida
Public Service Commission regulation for a wastewater treatment plant in Highlands County by Oak Leafe
Wastewater Treatment Plant.
2 «Tenant’ means any person entitled to occupy a dwelling unit under a rental agreement.” Section 83.43(4), F.S.
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3. Legal Definition of Landlord-Tenant Relationship

Black’s Law Dictionary (Tenth Edition) defines “landlord-tenant relationship” as “[t]he legal
relationship between the lessor and lessee of real estate.” A “lessor” is defined as “[sJomeone
who conveys real or personal property by lease” and a “lessee” is “[sJomeone who has a
possessory interest in real or personal property under a lease.” A “possessory interest” is defined
as “[t]he present right to control property, including the right to exclude others, by a person who
IS not necessarily the owner” and “[a] present or future right to the exclusive use and possession
of property.” “Tenancy” is defined as “[t]he possession or occupancy of land under a lease; a
leasehold interest in real estate” and “occupancy” is defined as “[t]he act, state, or condition of
holding, possessing, or residing in or on something; actual possession, residence, or tenancy,
especially of a dwelling or land.” Further, a “common area” is defined as “[t]he realty that all
tenants may use though the landlord retains control over and responsibility for it” and “land” is
defined as “[a]n estate or interest in real property.”

Based on the above definitions, it appears that the Park’s assertion that a landlord-tenant
relationship exists between it and the Lot Owners based on the “lease” for the common areas is
unsubstantiated. If the Park’s argument were true, the Lot Owners, as lessees of the common
areas, would maintain a possessory interest in the common areas and would have the right to
exclude others’ use of those areas. Based on the facts provided by the Park, it appears that the
Lot Owners do not have such a possessory right with regard to the common areas. Additionally,
based on the facts provided, it appears that the Lot Owners do not hold, possess, or reside in or
on the common areas; therefore, they do not occupy them under a tenancy. Furthermore, the
definition of a common area implies that its use is an added benefit resulting from a landlord-
tenant relationship, not that a landlord-tenant relationship is created through the use of common
areas.

Summary
It appears that the legal definition of a “landlord-tenant relationship” supports a finding that Palm
Tree Acres is not a landlord for the Lot Owners and should be required to comply with Chapter
367, F.S., and Chapter 25-30, F.A.C.

4. PSC’s Landlord-Tenant Exemption In Light Of Florida Mobile Home Act

Based on the Circuit Court of the Sixth Judicial Circuit in and for Pasco County’s recent order,
certain provisions of the Florida Mobile Home Act apply to the relationship between Palm Tree
Acres and the Lot Owners. However, the Department of Business and Professional Regulation’s
jurisdiction over Palm Tree Acres as a mobile home subdivision remains unclear. Nonetheless, a
review of past Commission orders shows that the Commission maintains exclusive and
superseding jurisdiction over matters related to the provision of utility services when a question
arises pertaining to the appropriate application of Chapter 367, F.S., in conjunction with Chapter
723, F.S.

Order No. PSC-99-1228-PAA-WS
In Order No. PSC-99-1228-PAA-WS, the Commission briefly referenced the relationship
between Chapter 723, F.S., and the PSC’s jurisdiction.”> In that docket, the utility was

% Order No. PSC-99-1228-PAA-WS, issued June 21, 1999, in Docket No. 19981342-WS, In re: Application for
grandfather certificates to operate water and wastewater utility in Polk County by Anglers Cove West, Ltd.
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concerned with how to adjust its rates to cover RAFs while still complying with the mobile home
park agreements under Chapter 723, F.S. The Commission noted that the owner was informed
(presumably by Commission staff) that Section 367.011, F.S., provides the Commission with
exclusive jurisdiction over utilities with regard to service, authority, and rates, and that the
Commission's authority supersedes all other laws, agreements, and contracts with regard to
jurisdiction over utilities.

The same response can be applied to Palm Tree Acres. The Park believes that a tenancy
relationship is created with the Lot Owners under Chapter 723, F.S., and argues that this
qualifies as a landlord-tenant relationship under Chapter 367, F.S. Additionally, the circuit court
has recently found that the relationship between the Park and the Lot Owners is subject to those
portions of Chapter 723, F.S., that apply to mobile home subdivisions. However, even if Palm
Tree Acres is considered a mobile home subdivision as defined by Section 723.003(14), F.S.,
Chapter 723, F.S., does not impute any enforceable authority of the Department of Business and
Professional Regulation over a mobile home subdivision relative to the provision of water and
wastewater service. Neither does it purport to preempt the Commission’s ability to interpret the
applicability of the landlord-tenant exemption under Section 367.022(5), F.S. To the contrary,
the Commission maintains exclusive and superseding jurisdiction over utilities and its
interpretation of its landlord-tenant exemption is controlling. Therefore, even if the relationship
between the Park and the Lot Owners qualifies as a landlord-tenant relationship for purposes of
Chapter 723, F.S., the Commission can find that the relationship does not meet the standards of a
landlord-tenant arrangement as contemplated by Chapter 367, F.S.

Order No. PSC-99-0266-FOF-WS
In Order No. PSC-99-0266-FOF-WS, the Commission found that “for Chapter 723, Florida
Statutes, to have any effect on the Commission's determination of appropriate rates and
regulatory assessment fees, the Legislature would have to have enacted it after Chapter 367,
Florida Statutes with ‘express reference’ to superseding Chapter 367, Florida Statutes.” *°

Applying this same rationale, for Chapter 723, F.S., to have any effect on the determination of a
utility’s exemption, the Legislature would have to have enacted language with express reference
to superseding Chapter 367, F.S. Chapter 723, F.S., was enacted after Section 367.022, F.S., and
does not contain an express reference indicating that any sections of Chapter 723, F.S., supersede
any sections of Chapter 367, F.S., neither was Chapter 367, F.S., amended to reflect that the
landlord-tenant exemption should be read in conjunction with Chapter 723, F.S. Accordingly,
any interpretation of the meaning of a landlord-tenant relationship under Chapter 723, F.S., need
not influence the Commission’s interpretation of its exemption statutes.

Summary
Pursuant to Sections 367.011(2) and (4), F.S., the Commission maintains exclusive and
superseding jurisdiction over water and wastewater utilities with regard to authority, service, and
rates, its interpretation of its landlord-tenant exemption is controlling. As such, based on the
Commission’s prior orders that include its interpretation of its landlord-tenant exemption, Palm
Tree Acres should be required to comply with Chapter 367, F.S., and Chapter 25-30, F.A.C.

% Order No. PSC-99-0266-FOF-WS, issued February 10, 1999, in Docket No. 19971673-WS, In re: Petition by
Hacienda Village Utilities, Inc. in Pasco County for ruling on appropriate amount of regulatory assessment fees.
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5. Constitutional Property Rights

As provided in the Case Background, the Circuit Court of the Sixth Judicial Circuit in and for
Pasco County, Florida, recently found that under the narrow issue of property rights, Palm Tree
Acres has a constitutional right to refuse to use its property for the benefit of others, including
the right to discontinue providing water and sewer service to the Lot Owners but whether or not
to exercise that right is for the Park to decide.”” However, in so doing, the court acknowledged
that Section 367.165(1), F.S., does not authorize the court to prohibit termination (or presumably
order termination) of water and sewer service because that authority lies exclusively with the
Commission.

Clearly, Palm Tree Acres’ constitutional property rights are outside of the Commission’s
jurisdiction. However, Section 367.011, F.S., imparts that the Commission shall have exclusive
jurisdiction over each water and wastewater utility with respect to its authority, service, and
rates, recognizing that vested rights other than procedural rights or benefits cannot be impaired
or taken away. Therefore, the Commission retains the ability to assert its jurisdiction to ensure
that a utility continues to provide service to any person reasonably entitled to such service and/or
ensure that termination of such service is properly executed absent any infringement of a utility’s
vested rights. Furthermore, the Commission has previously noted its ability to conduct a
proceeding concerning the question of whether or not a utility must provide service.?®

Summary

Once the Park began providing water and wastewater service to the Lot Owners, it became
subject to the Commission’s regulation and assumed an obligation to maintain service to those
customers. If Palm Tree Acres wishes to exercise the aforementioned declared constitutional
right, it should do so in compliance with the Commission’s controlling laws. Any finding that
Palm Tree Acres must continue to provide service to the Lot Owners would presumably not
infringe upon the Park’s constitutional rights, as the Park would need to fulfill its duty to serve
by identifying methods to maintain such service without using the property in question.

6. Determination of Willfulness
As previously mentioned, for purposes of this recommendation the definition of a willful
violation is an act or omission that is done “voluntarily and intentionally” with specific intent
and “purpose to violate or disregard the requirements of the law.” Fugate at 76.

Prior to Commission staff’s analysis of this situation, Palm Tree Acres appears to have
acknowledged that its provision of water and wastewater services to the Lot Owners has caused
it to operate in violation of the Commission’s statutes, but also appears to have indicated that it
does not intend to obtain a certificate of authorization to provide water and wastewater service.?
Since that time, Commission staff relayed its analysis and opinion that Palm Tree Acres does not
and has never qualified for the Commission’s landlord-tenant exemption, culminating in staff’s

27 As previously mentioned, the Lot Owners have sought appellate review of this order by filing a Petition for a Writ
of Certiorari with Florida’s Second District Court of Appeal (Case No. 2D18-4480).

% Order No. 5856, issued September 19, 1973, in Docket No. 73402-WS, In re: Complaint of Biscay Properties,
Inc. v. Margate Utility Authority, Inc. and Diversified Utility Services.

? Attachment J - Transcript of Hearing held on July 7, 2017, before the Honorable Gregory G. Groger, in the
Circuit Court of the Sixth Judicial Circuit in and for Pasco County, Florida, pgs. 51-53.
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issuance of its Notice of Apparent Violation. To date, Palm Tree Acres has not submitted its
application for certificates of authorization to provide water and wastewater services. Although
the Park communicated to Commission staff that it intended to provide water and wastewater
services to the Lot Owners at no charge while the circuit court litigation is pending, it has
apparently provided subsequent statements to the Court that the Lot Owners know, or should
know, that the Park is not offering its services “on a free or gratuitous basis” and “will offer their
services to each [Lot Owner] only on a package basis.”*® Additionally, the Park appears to still
be providing water and wastewater service for compensation to individuals who own their lots
within the Park (these individuals are apparently not a part of the group of Lot Owners who have
requested water and wastewater service on a standalone basis).** Staff notes that such offered
and/or provided service still does not allow the Park to qualify for the Commission’s landlord-
tenant exemption as it is the exact activity that prompted staff’s Notice of Apparent Violation.

Summary
Due to the Park’s past acknowledgement of its status in violation of the Commission’s statutes
and its apparent intent to potentially resume charging the Lot Owners for water and wastewater
services, Palm Tree Acres should be found to be in willful violation of Section 367.031, F.S., and
Rule 25-30.033, F.A.C.

lll. Conclusion

Ultimately, the Lot Owners no longer have an agreement with the Park for “lot rent” or for use of
the common areas; therefore, no landlord-tenant relationship, as previously defined by the Park,
can currently exist. Moreover, based on the Commission’s past interpretation of Section
367.022(5), F.S., which is also supported by the legal definition of a “landlord-tenant
relationship,” the Park does not qualify for the Commission’s landlord-tenant exemption because
the Lot Owners own their land and appear to lack the protection inherent in the exemption.

Although the court recently found that Palm Tree Acres possesses a constitutional right to refuse
to use its property for the benefit of others, terminating the Lot Owners’ utility services would
essentially be the Park’s attempt to continue to avoid regulation by improperly abandoning a
portion of its customers. Palm Tree Acres has been operating as a utility subject to the
Commission’s regulation for over 30 years and has created a constructive service area to include
the renters and owners; thereby assuming the duty to serve those customers. As such, the Park
should be required to bring itself into compliance with Section 367.031, F.S., and Rule 25-
30.033, F.A.C., by submitting an application for certificates of authorization to provide water
and wastewater services. Furthermore, Palm Tree Acres should be cautioned that improper
termination of the Lot Owners’ utility services may be a violation of Section 367.111, F.S., for
failure to provide service to its constructive service area, and Rule 25-30.320, F.A.C., for
improperly refusing or discontinuing service to customers that may lead to staff’s initiation of
further show cause proceedings.

% Attachment K - Defendant’s Amended Counterclaim, filed on June 19, 2018, in Case No. 2017-CA-1696-ES, in
the Circuit Court of the Sixth Judicial Circuit in and for Pasco County, Florida.

% Document No. 07226-2018, pgs. 522-523, in Docket No. 20180142-WS.

%2 See Order No. 5141, issued June 11, 1971, in Docket No. 1S-71007-WS, In re: On the Complaint of Supreme
Brevard Homes, Inc. v. Blondy’s Utilities, Inc. for Failure to Provide Water and Sewer Service as Required by
Subsection (1) of Section 367.11, Florida Statutes (In that docket, although the Utility was not issued its certificates

-16 -



Docket No. 20180142-WS Issue 1
Date: December 27, 2018

By knowingly failing to comply with the provisions of Section 367.031, F.S., and Rule 25-
30.033, F.A.C., the Commission should find that Palm Tree Acres’ acts were “willful” in the
sense intended by Section 367.161, F.S., and contemplated by Fugate. Therefore, staff
recommends that Palm Tree Acres be ordered to show cause in writing, within 21 days, as to
why it should not be fined in the amount of $5,000 for providing water and wastewater service to
the public for compensation without first obtaining a certificate of authorization from the
Commission and why it should not bring itself into compliance with the Commission’s statutes
and rules. Staff recommends that the show cause order incorporate the following conditions:

1. This show cause order is an administrative complaint by the Florida Public Service
Commission, as petitioner, against Palm Tree Acres Mobile Home Park, as
respondent.

2. Palm Tree Acres shall respond to the show cause order within 21 days of service on
the Utility, and the response shall reference Docket No. 20180142-WS, Initiation of
show cause proceedings against Palm Tree Acres Mobile Home Park, in Pasco
County, for noncompliance with Section 367.031, F.S., and Rule 25-30.033, F.A.C.

3. Palm Tree Acres has the right to request a hearing to be conducted in accordance with
Sections 120.569 and 120.57, F.S., and to be represented by counsel or other
qualified representative.

4. Requests for hearing shall comply with Rule 28-106.2015, F.A.C.

5. Palm Tree Acres’ response to the show cause order shall identify those material facts
that are in dispute. If there are none, the petition must so indicate.

6. If Palm Tree Acres files a timely written response and makes a request for a hearing
pursuant to Sections 120.569 and 120.57, F.S., a further proceeding will be scheduled
before a final determination of this matter is made.

7. A failure to file a timely written response to the show cause order will constitute an
admission of the facts herein alleged and a waiver of the right to a hearing on this
issue.

8. In the event that Palm Tree Acres fails to file a timely response to the show cause
order, the fine will be deemed assessed and a final order will be issued.

of authorization to provide service until December 17, 1970, the Commission found that it had jurisdiction over the
Utility effective July 2, 1970, based on its operation as a utility subject to the Commission’s regulation. As such,
the Utility had a duty to provide service and failed to show that its refusal of service to some customers from July-
December 1970 complied with the Commission’s rules and regulations authorizing such refusal. For these reasons,
the Commission ordered the Utility to provide service to these affected customers. The Commission further noted
that water and sewer utilities that refuse to provide service do so at their peril, that refusal to provide such service
must come within the rules and regulations of this Commission authorizing such refusal, and that the utility bears the
burden of proving that the refusal of service complies with those rules and regulations.).
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9. If Palm Tree Acres responds to the show cause order by remitting the fine and
submitting its application for certificates of authorization to provide water and
wastewater services, this show cause matter will be considered resolved, and the
docket closed.

Furthermore, the Utility should be warned and put on notice that continued failure to comply
with Commission orders, rules, or statutes will again subject the Utility to show cause
proceedings and fines of up to $5,000 per day per violation for each day the violation continues,
as set forth in Section 367.161, F.S.
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Issue 2: Should this docket be closed?

Recommendation: If the Commission approves Issue 1 and Palm Tree Acres timely responds
in writing to the Order to Show Cause, this docket should remain open to allow for the
appropriate processing of the response. If the Commission approves Issue 1 and Palm Tree Acres
responds to the Order to Show Cause by remitting the fine and submitting its application for
certificates of authorization to provide water and wastewater services, this show cause matter
will be considered resolved, and the docket should be closed administratively. If the Commission
approves Issue 1 and Palm Tree Acres does not remit payment and submit its application, or does
not respond to the Order to Show Cause, this docket should remain open to allow the
Commission to pursue further enforcement action and collection of the amount owed by the
Utility. (DuVal, Nieves)

Staff Analysis: If the Commission approves Issue 1 and Palm Tree Acres timely responds in
writing to the Order to Show Cause, this docket should remain open to allow for the appropriate
processing of the response. If the Commission approves Issue 1 and Palm Tree Acres responds to
the Order to Show Cause by remitting the fine and submitting its application for certificates of
authorization to provide water and wastewater services, this show cause matter will be
considered resolved, and the docket should be closed administratively. If the Commission
approves Issue 1 and Palm Tree Acres does not remit payment and submit its application, or does
not respond to the Order to Show Cause, this docket should remain open to allow the
Commission to pursue further enforcement action and collection of the amount owed by the
Utility.
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IN THE COUNTY COURT OF THE SIXTH JUDICIAL CIRC:

Attachment A
Page 1 of |

IN AND FOR PASCO COUNTY, FLORIDA

NELSON P. SCHWOB,
Plaintiff,
V.

PALM TREE ACRES MOBILE
HOME PARK,

Defendant.

pursuant to Chapter 712, Florida Statutes.

3. The above reflects the lin

cc: J. Allen Bobo
Richard A. Harrison
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Attachment B

Page 1 of 16
— STA’I' OF FLORIDA
ART GRAHAM, CHAIRMAN (OFFICE OF THE GENERAL COUNSEL
JuLte |. BROWN \ KEermH C. HETRICK
DONALD J. POLMANN GENERAL COUNSEL
GARY F.CLARK (850)413-6199
ANDREW GILES FAY 3
=20 W
Public Service Commission
March 8, 2018

J. Allen Bobo, Esq. via Email, US Mail, and Certified Mail
jabobo@lutzbobo.com

Lutz, Bobo & Telfair, P.A.
2 N. Tamiami Trail, Suite 500
Sarasota, FL 34236-5575

Bruce May, Esq.
bruce.may@hklaw.com

Holland & Knight LLP

315 S. Calhoun Street, Suite 600
Tallahassee, FL 32301-1872

N E OF APPAR VIOLATIO

Re: Apparent Violation of Section 367.031, Florida Statutes, and Rule 25-30.033, Florida
Administrative Code, and Possible Implementation of Show Cause Proceedings Against
Palm Tree Acres Mobile Home Park, pursuant to Section 367.161, Florida Statutes.

Dear Sirs,

Section 367.011, Florida Statutes (F.S.), provides that under Chapter 367, F.S., the
Florida Public Service Commission (Commission) shall have exclusive jurisdiction over each
water and wastewater utility with respect to its authority, service, and rates. Section 367.021,
F.S., defines a water or wastewater utility to include every person, lessee, trustee, or receiver
who owns, operates, manages, or controls a system that is providing water or wastewater service
to the public for compensation. Pursuant to Section 367.022(5), F.S., “(I]andlords providing
service to their tenants without specific compensation for the service” are not subject to
regulation by the Commission.

Pursuant to Section 367.031, F.S., each utility subject to the jurisdiction of the
Commission must obtain from the Commission a certificate of authorization to provide water or
wastewater service. Rule 25-30.033, Florida Administrative Code (F.A.C.), provides that an
existing system seeking to establish initial rates and charges must file an application for an
original certificate in accordance with the procedure set forth in that Rule.

CAPITAL CIRCLE OFFICE CENTER 2540 SHUMARD OAK BOULEVARD & TALLAHASSEE, FL 32399-0850
An Allirmative Action / Equal Opportunity Employer
PSC I ph Moridapse.com Internet E-mall: contact@pse.state.fl.us

-21-



Docket No. 20180142-WS
Date: December 27, 2018

Attachment B
Page 2 of 16

J. Allen Bobo, Esq. & Bruce May, Esq.
March 8, 2018
Page 2

Palm Tree Acres Mobile Home Park (Palm Tree Acres) is not certificated to provide
water or wastewater service.

Based on information provided by Palm Tree Acres, Commission staff believes that Palm
Tree Acres may be operating in violation of Section 367.031, F.S,, and Rule 25-30.033, FA.C,,
at is appears that Palm Tree Acres is providing water and wastewater service to the public for
compensation without a certificate of authorization from the Commission. Furthermore, it
appears that Palm Tree Acres is not exempt from the Commission’s jurisdiction under Section
367.022(5), F.S., as Palm Tree Acres appears 1o be selling water and/or wastewater service to
non-tenants for compensation.

Palm Tree Acres and its non-tenant customers recently engaged in discussions to explore
alternative service agreement structures that might result in Palm Tree Acres’ exemption under
Section 367.022, F.S. Commission staff held a noticed meeting on February 23, 2018, for the
purpose of discussing the status of this matler. Based on the information provided at that
meeting, it is my understanding that Palm Tree Acres and its non-tenant customers have not
reached, nor does it appear they will reach, an agreement that provides Palm Tree Acres with the
ability to properly claim a valid exemption.

Section 367.161, F.S., provides:

(1) If any utility, by any authorized officer, agent, or employee, knowingly
refuses to comply with, or willfully violates, any provision of this chapter
or any lawful rule or order of the commission, such utility shall incur a
penalty for each such offense of not more than $5,000, to be fixed,
imposed, and collected by the commission. However, any penalty assessed
by the commission for a violation of s. 367.111(2) shall be reduced by any
penalty assessed by any other state agency for the same violation. Each
day that such refusal or violation continues conslitutes a separate offense.
Each penalty shall be a lien upon the real and personal property of the
utility, enforceable by the commission as statutory liens under chapter 85.

(2) The commission has the power to impose upon any entity that is subject to
its jurisdiction under this chapter and that is found to have refused to
comply with, or to have willfully violated, any lawful rule or order of the
commission or any provision of this chapter a penalty for each offense of
not more than $5,000, which penalty shall be fixed, imposed, and
collected by the commission; or the commission may, for any such
violation, amend, suspend, or revoke any certificate of authorization
issued by it. Each day that such refusal or violation continues constitutes a
separate offense. Each penalty shall be a lien upon the real and personal
property of the entity, enforceable by the commission as a statutory lien
under chapter 85. The collected penalties shall be deposited into the
General Revenue Fund unallocated.
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J. Allen Bobo, Esq. & Bruce May, Esq.
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Page 3

By this letter, I am requesting that Palm Tree Acres file an application for an original
certificate of authorization as an existing system requesting initial rates and charges to provide
water and wastewater services, pursuant to Rule 25-30.033, F.A.C., by April 9, 2018, If Palm
Tree Acres fails to take appropriate action by April 9, 2018, you are hereby notified that
Commission staff will immediately begin enforcement proceedings pursuant to Section 367.161,

F.s.
If you have any questions, please contact me at (850) 413-6076 or

mduval@psc.state.{l.us.
Sincerely,
e 2 v ;
;?zﬁtgﬁﬁ£“<prili
Margo A, DuVal
Senior Attorney

MAD

Enclosures

cc:  Division of Engineering (Graves, King, Ballinger)
Office of Public Counsel (Patti Christensen, JR Kelly)
Richard Harrison, Esq.
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FLORIDA PUBLIC SERVICE COMMISSION

INSTRUCTIONS FOR COMPLETING EXAMPLE
APPLICATION FOR ORIGINAL CERTIFICATE OF AUTHORIZATION
PROPOSED OR EXISTING SY UES
1A TES A HA

(Pursuant to Sections 367.031, 367.045, and 367.081, Florida Statutes, and
Rule 25-30.033, Florida Administrative Code)

General Information

The attached form is an example application that may be completed by the applicant and filed
with the Office of Commission Clerk to comply with Rule 25-30.033, Florida Administrative Code
(F.A.C.). Any questions regarding this form should be directed to the Division of Engineering at
(850) 413-6910.

Instructions

1. Fill out the attached application form completely and accurately.

2. Complete all the items that apply to your utility. Ifan item is not applicable, mark it "N.A." Do
not leave any items blank.

3. Remit the proper filing fee pursuant to Rule 25-30.020, F.A.C., with the application.

4. Provide proof of noticing pursuant to Rule 25-30.030, F.A.C. This may be provided as a late-
filed exhibit.

5. The completed application, attached exhibits, and the proper filing fee should be mailed to:
Office of Commission Clerk
Florida Public Service Commission

2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850

PSC 1001 (12/15)
Rule 25-30.033, F.A.C.
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To:  Office of Commission Clerk

Florida Public Service Commission

2540 Shumard Oak Boulevard

Tallahassee, Florida 32399-0850

The undersigned hereby makes application for original certificate(s) to operate a water O
and/or wastewater [_] utility in County, Florida, and submits the following
information:
PARTI APPLIC F ATIO]
A) i r Utility. The utility’s name, address, telephone number, Federal

Attachment B
Page 5 of 16

APPLICATION FOR O AL CERTIFICATE OF AUTH TI

PROPOSED OR EXISTING SYST U
INITIAL RATES AND CHARGES

G

(Pursuant to Sections 367.031, 367.045, and 367.081, Florida Statutes, and

Rule 25-30.033, Florida Administrative Code)

Employer Identification Number, and if applicable, fax number, e-mail address, and website
address. The utility’s name should reflect the business and/or fictitious name(s) registered

with the Department of State’s Division of Corporations:

Utility Name

Office Street Address

City State Zip Code

Mailing Address (if different from Street Address)

City State Zip Code
() - ) -
Phone Number Fax Number

Federal Employer Identification Number

2
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E-Mail Address

Website Address

B)  The contact information of the authorized representative to contact conceming this
application:

Name

Mailing Address

City State Zip Code

() - () -

Phone Number Fax Number

E-Mail Address

C) Indicate the nature of the utility’s business organization (check one). Provide documentation
from the Florida Department of State, Division of Corporations showing the utility’s
business name and registration/document number for the business, unless operating asa sole

proprietor.
[ Corporation

Number
[0 Limited Liability Company

Number
[(] Partnership

Number
[ Limited Partnership

Number
[ Limited Liability Partnership

Number

] Sole Proprietorship
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[] Association
[ Other (Specify)

If the utility is doing business under a fictitious name, provide documentation from the
Florida Department of State, Division of Corporations showing the utility’s fictitious name
and registration number for the fictitious name,

[ Fictitious Name (d/b/a)
Registration Number
D)  Thename(s), address(es), and percentage of ownership of each entity or person which owns
or will own more than 5 percent interest in the utility (use an additional sheet if necessary).
E)  Theelection the business has made under the Internal Revenue Code for taxation purposes.
PART Il Mwmww
A) DESCRIPTI OF SERVICE

Exhibit ____ - Provide a statement indicating whether the application is for water,
wastewater, or both. If the applicant is applying only for water or wastewater, the statement
shall include how the other service is provided.
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B)

C)

FINANCI

D

2)

TECHNI

1)

2)

3)

4)

Attachment B
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ABILITY

Exhibit - Provide a detailed financial statement (balance sheet and income
statement), audited if available, of the financial condition of the applicant, that
shows all assets and liabilities of every kind and character. The financial
statements shall be for the preceding calendar or fiscal year. The financial
statement shall be prepared in accordance with Rule 25-30.115, F.A.C. If
available, a statement of the sources and uses of funds shall also be provided.

Exhibit - Provide a list of all entities, including affiliates, upon which the
applicant is relying to provide funding to the utility and an explanation of the
manner and amount of such funding. The list need not include any person or
entity holding less than 5 percent ownership interest in the utility. The applicant
shall provide copies of any financial agreements between the listed entities and
the utility and proof of the listed entities’ ability to provide funding, such as
financial stalements.

L ABILITY

Exhibit - Provide the applicant's experience in the water or wastewater
industry;

Exhibit - Provide the copy of all current permits from the Department of
Environmental Protection (DEP) and the water management district;

Exhibit ____- Provide a copy of the most recent DEP and/or county health
department sanitary survey, compliance inspection report and secondary water
quality standards report; and

Exhibit - Provide a copy ofall correspondence with the DEP, county health

department, and water management district, including consent orders and
warning letters, and the utility’s responses to the same, for the past five years.
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D) NEED FOR SERVICE

1) Exhibit - Provide the following documentation of the need for service in
the proposed area:

a) The number of customers currently being served and proposed to be served, by
customer class and meter size, including a description of the types of customers
anticipated to be served, i.e., single family homes, mobile homes, duplexes, golf
course clubhouse, commercial. If the development will be in phases, this
information shall be separated by phase;

b) A copy ofall requests for service from property owners or developers in areas not
currently served;

¢) The current land use designation of the proposed service territory as described in
the local comprehensive plan at the time the application is filed. If the proposed
development will require a revision to the comprehensive plan, describe the steps
taken and to be taken to facilitate those changes, including changes needed to
address the proposed need for service area;

d) Any known land use restrictions, such as environmental restrictions imposed by
governmental authorities.
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Exhibit - Provide the date the applicant began or plans to begin serving
customers, If already serving customers, a description of when and under what
circumstances applicant began serving.

TERRITORY DESCRIPTION, MAPS, AND FACILITIES

D]

2)

3)

4)

5)

6)

Exhibit - Provide a legal description of the proposed service area in the format
prescribed in Rule 25-30.029, F.A.C.

Exhibit - Provide documentation of the utility’s right to access and continued
use of the land upon which the utility treatment facilities are or will be located. This
documentation shall be in the form of a recorded warranty deed, recorded quit claim
deed accompanied by title insurance, recorded lease such as a 99.year lease, or
recorded easement. The applicant may submit an unrecorded copy of the instrument
granting the utility’s right to access and continued use of the land upon which the
utility treatment facilities are or will be located, provided the applicant files a
recorded copy within the time prescribed in the order granting the certificate.

Exhibit - Provide a detailed system map showing the existing and proposed
lines and treatment facilities, with the territory proposed to be served plotted thereon,
consistent with the legal description provided in E-1 above. The map shall be of
sufficient scale and detail to enable correlation with the description of the territory
proposed to be served.

Exhibit - Provide an official county tax assessment map or other map showing
township, range, and section, with a scale such as 1" = 200’ or 1" = 400", with the
proposed territory plotted thereon, consistent with the legal description provided in
E-1 above.

Exhibit - Provide a description of the separate capacities of the existing and
proposed lines and treatment facilities in terms of equivalent residential connections
(ERCs) and gallons per day estimated demand per ERC for water and wastewater and
the basis for such estimate. If the development will be in phases, this information
shall be separated by phase.

Exhibit - Provide a description of the type of water treatment, wastewater
treatment, and method of effluent disposal.
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OP! D TARIFF

Exhibit ____ - Provide a tariff containing all rates, classifications, charges, rules, and
regulations, which shall be consistent with Chapter 25-9, F.A.C. See Rule 25-30,033,
F.A.C., for information about water and wastewater tariffs that are available and may be
completed by the applicant and included in the application.

ACCOUNTING AND RATE INFORMATI

1) Exhibit - Describe the existing and projected cost of the system(s) and
associated depreciation by year until design capacity is reached using the 1996
National Association of Regulatory Utility Commissioners (NARUC) Uniform
System of Accounts (USOA), which isincorporated by reference in Rule 25-30.115,
F.A.C. The applicant shall identify the year that 80 percent of design capacity is
anticipated.

2) Exhibit - Provide the existing and projected annual contributions-in-aid-of-
construction (CIAC) and associated amortization by year including a description of
assumptions regarding customer growth projections using the same projections used
in documented need for service for the proposed service area. The projected CIAC
shall identify cash and property contributions and amortization at 100 percent of
design capacity and identify the year when 80 percent of design capacity is
anticipated. The projected CIAC shall be consistent with the service availability
policy and charges in the proposed tariff provided in F-1 above, the schedule
provided in G-6 below, and the CIAC guidelines set forth in Rule 25-30.580, F.A.C.
If the utility will be built in phases, this shall apply only to the first phase.

3) Exhibit - Provide the current annual operating expenses and the projected
annual operating expenses at 80 percent of design capacity using the 1996 NARUC
USOA. [f the utility will be built in phases, this shall apply only to the first phase.

4) Exhibit - Provide a schedule showing the projected capital structure including
the methods of financing the construction and operation of the utility until the utility
reaches 80 percent of the design capacity of the system. If the utility will be built in
phases, this shall apply only to the first phase. A return on common equity shall be
established using the current equity leverage formula established by order of this
Commission pursuant to Section 367.081(4), Florida Statutes, unless there is
competent substantial evidence supporting the use of a different return on common
equity. Please reference subsection 25-30.033(4), F.A.C., for additional information
regarding the accrual of allowance for funds used during construction (AFUDC).

-31-



Docket No. 20180142-WS
Date: December 27, 2018

H)

PART III

3)

6)

7

Attachment B
Page 12 of 16

Exhibit - Provide a schedule showing how the proposed rates were developed.
The base facility and usage rate structure (as defined in subsection 25-30.437(6),
F.A.C.) shall be utilized for metered service, unless an alternative rate structure is
supported by the applicant and authorized by the Commission.

Exhibit . Provide a schedule showing how the proposed service availability
policy and charges were developed, including meter installation, main extension, and
plant capacity charges, and proposed donated property.

Exhibit ___ - Provide a schedule showing how the customer deposits and
miscellaneous service charges were developed, including initial connection, normal
reconnection, violation reconnection, and premises visit fees, consistent with Rules
25-30.311 and 25-30.460, F.A.C.

OTICING 1 ENTS

Exhibit - Provide proof of noticing pursuant to Rule 25-30.030, F.A.C. This may be
provided as a late-filed exhibit.

SIGNATURE

Please sign and date the utility’s completed application.

APPLICATION SUBMITTED BY:

Applicant’s Signature

Applicant’s Name (Printed)

Applicant’s Title

Date
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367.031 Original centificate.—Each utility subject to the jurisdiction of the commission must obtain from the
commission a certificate of authorization to provide water or wastewater service, A utility must obtain a certificate -
of authorization from the commission prior to being issued a permit by the Depaniment of Environmental Protection
for the construction of a new water or wastewater facility or prior to being issued a consumptive use or drilling
permit by a water management district. The commission shall grant or deny an application for a centificate of
authorization within 90 days afler the official filing date of the completed application, unless an objection is filed
pursuant to ss. 120.569 and 120.57, or the application will be deemed granted.

History.—s. 1, ch. 71-278; 5. 3, ch. 76-168; s. I, ch, 77-457; ss. 5, 25, 26, ch, 80-99; ss. 2, 3, ch. 81-318;s. 1, ch. 85-
85; ss. 4, 26, 27, ch. 89-353; 5. 4, ch. 91-429; 5. 8, ch. 93-35; 5. 183, ch. 94-356; 5. 3, ch. 96-407; 5. 94, ch. 96-410.
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25-30,033 Application for Original Certificate of Authorization and Initial Rates and Charges.

(1) Each applicant for an original certificate of authorization and initial rates and charges shall file with the
Commission Clerk the information set forth in paragraphs (a) through (). Form PSC 1001 (12/15), entitled
“Application for Original Certificate of Authorization for a Proposed or Existing System Requesting Initial Rates
and Charges,” which is incorporated by reference in this rule and is available at
hitp:ffwww.Nrules.org/Gatewny/reference.nsp?No~Ref-06237, is an example application that may be completed by
the applicant and filed with the Office of Commission Clerk to comply with this subsection. This form is also
available on the Commission's Web site, www.floridapsc.com.

(a) A filing fee pursuant to paragraph 25-30.020(2)(a), F.A.C.;

{b) Proof of noticing pursuant to Rule 25-30.030, F.A.C.;

(c) The utility’s name, address, telephone number, Federal Employer Identification Number, authorized
representative, and, if available, email address and fax number;

(d) The nature of the utility’s business organization, i.e., corporation, limited liability company, partnership,
limited partnership, sole proprietorship, or association. The applicant must provide documentation from the Florida
Department of State, Division of Corporations, showing:

1. The utility’s business name and registration/document number for the business, unless operating as a sole
proprietor, and,

2. The utility's fictitious name and registration number for the fictitious name, if operating under a fictitious
name;
(€) The name(s), address(es), and percentage of ownership of each entity or person that owns or will own more
than 5 percent interest in the utility;

(f) The election the business has made under the Internal Revenue Code for laxation purposes;

(2) A statement indicating whether the application is for water, wastewater, or both. If the applicant is applying
for water or wastewater only, the statement shall include how the other service is provided,

(h) To demonstrate the necessary financial ability of the applicant to provide service to the proposed service
.area, the applicant shall provide:

I. A detailed financial statement (balance sheet and income statement), audited if available, of the financial
condition of the applicant, which shows all assets and liabilities of every kind and character. The financial
statements shall be for the preceding calendar or fiscal year. The financial statement shall be prepered in accordance
with Rule 25-30.115, F.A.C. If available, a statement of the sources and uses of funds shall also be provided; and,

2. A list of all entities, including affiliates, upon which the applicant is relying to provide funding to the utility
and an explanation of the manner and amount of such funding. The list need not include any person or entity holding
less than 5 percent ownership interest in the utility. The applicant shall provide copies of any financial agreements
between the listed entities and the ulility and proof of the listed entities® ability to provide funding, such as financial
statements;

(i) To demonstrate the technical ability of the applicant to provide service, the applicant shall provide:

1. A statement of the applicant’s experience in the waler or wastewater industry;

2. A copy of all current permits from the Departinent of Environmental Protection (DEP) and the water
management district;

3. A copy of the most recent DEP and/or county health depariment sanitary survey, compliance inspection
report, and secondary standards drinking waler report; and,

4. A copy of all correspondence with the DEP, county health department, and water management district,
including consent orders and warning letters, and the utility’s responses to the same, for the past five years;

(j) To describe the proposed service area, the applicant shall provide:

1. A legal description of the proposed service area in the format described in Rule 25-30.029, F.A.C.;

2, A detailed system map showing the existing and proposed lines and treatment facilities, with the temitory
proposed to be served plotted thereon, consistent with the legal description provided in subparagraph (j)1. above.
The map shall be of sufficient scale and detail to enable correlation with the description of the teritory proposed to
be served; and,
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3. An official county tax assessment map, or other map showing township, range, and section with a scale such
as 1" = 200" or 1** = 400", with the proposed terrilory plotted thereon, consistent with the legal description provided
in subparagraph (j)1. above;

(K) To demonstrate the need for service in the proposed area, the applicant shall provide:

. The number of customers currently being served and proposed to be served, by customer class and meter
size, including a description of the types of customers currently being served and anticipated to be served, i.e., single
family homes, mobile homes, duplexes, golf course clubhouse, or commercial. [f the development will be in phases,
this information shall be separated by phase;

2. A copy of all requests for service from property owners or developers in areas not currently served;

3. The current land use designation of the proposed service territory as described in the local comprehensive
plan at the time the application is filed. If the proposed development will require a revision to the comprehensive
plan, describe the steps taken and to be taken to facilitate those changes, including changes needed to address the
proposed need for service; and,

4. Any known land use restrictions, such as environmental restrictions imposed by govemmental authorities;

(1) The date applicant began or plans to begin scrving customers. I already serving customers, a description of
when and under what circumstances the applicant began serving;

(m) Documentation of the utility’s right to access and continued use of the land upon which the utility treatment
facilities are or will be located. Documentation of continued use shall be in the form of a recorded warranty deed,
recorded quit claim deed accompanied by title insurance, recorded lease such as a 99-year lease, or recorded
easement. The applicant may submit an unrecorded copy of the instrument granting the utility’s right to access and
continued use of the land upon which the utility treatment facilities are or will be located, provided the applicant
files a recorded copy within the time required in the order granting the centificate;

(n) A description of the separate capacities of the existing and proposed lines and treatment facilities in terms of
equivalent residential connections (ERCs) and gallons per day estimated demand per ERC for water and wastewater
and the basis for such estimate. [fthe development will be in phases, this information shall be separated by phase;

(0) A description of the type of water treatinent, wastewater treatment, and method of effluent disposal;

(p) To support the proposed rates and charges, the applicant shall provide:

1. The existing and projected cost of the system(s) and associated depreciation by year until design capacity is
reached using the National Association of Regulatory Utility Commissioners (NARUC) 1996 Uniform System of
Accounts (USOA), which is incorporated by reference in Rule 25-30.115, F.A.C. The applicant shall identify the
year that 80 percent of design capacity is anticipated. 1f the utility will be built in phases, this shall apply only to the
first phase,

2. The existing and projected annual contributions-in-aid-of-construction (CIAC) and associated amortization
by year including a description of assumptions regarding customer growth projections using the same projections
used in subparagraph (1)(k)!. above for the proposed service area. The projected CIAC shall identify cash and
property contributions and amortization at 100 percent of design capacity and identify the year when 80 percent of
design capacity is anticipated. The projected CIAC shall be consistent with the service availability policy and
charges in the proposed tariff provided in paragraph (q) below, the schedule provided in subparagraph ((p)6.
below, and the CIAC guidelines in Rule 25-30.580, F.A.C. If the utility will be built in phases, this shall apply only
to the first phase;

3. A schedule showing the projected capital structure including the methods of financing the construction and
operation of the utility until the utility reaches 80 percent of the design capacity of the system. If the utility will be
built in phases, this shall apply only to the first phase;

4. The current annual operating expenses and the projected annual operating expenses at 80 percent of design
capacity using the NARUC USOA. If the utility will be built in phases, this shall apply only to the first phase;

s, A schedule showing how the proposed rates were developed;

6. A schedule showing how the proposed service availability policy and charges were developed, including
meter installation, main extension, and plant capacity charges, and proposed donated property; and,

7. A schedule showing how the customer deposits and miscellaneous service charges were developed, including
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initial connection, normal reconnection, violation reconnection, and premises visit fees, consistent with Rules 25-
30.311 and 25-30.460, F.A.C.; and,

(q) A tariff containing all rates, classifications, charges, rules, and regulations which shall be consistent with
Chapter 25-9, F.A.C. Form PSC 1010 (12/15), entitled “Water Tariff,” which is incorporated by reference in this
rule and is available at hup//www.firules pwi e.asp?No= 6247 and Form PSC 1011 (12/15),
entitled “Wastewater Tariff," which is incorporated by reference in this rule and is available at

% OrLY v Ng-Re[-06248, are cxample tariffs that may be completed by the
applicant and included in the application. These forms may also be obtained from the Commission’s website,
www.floridapsc.com.

(2) The base facility and usage rate structure (as defined in subsection 25-30.437(6), F.A.C.) shall be utilized for
metered service, unless an alternative rate structure is supported by the applicant and authorized by the Commission,

(3) A return on common equity shall be established using the current equity leverage formula established by
order of this Commission pursuant to Section 367.081(4), F.S., unless there is competent substantial evidence

~ supporting the use of a different return on common equity.

(4) Utilities obtaining original certificates of authorization pursuant to this rule are authorized to accrue
allowance for funds used during construction (AFUDC) for projects found eligible pursuant to subsection 25-
30.116(1), F.AC.

(2) The applicable AFUDC rate shall be determined as the utility's projected weighted cost of capital as
demonstrated in its application for original certificatc and initial rates and charges.

(b) A discounted monthly AFUDC rate calculated in accordance with subsection 25-30.116(3), F.A.C., shall be
used to insure that the annual AFUDC charged does not exceed authorized levels.

(c) The date the utility shall begin to charge the AFUDC rate shall be the date the certificate of authorization is
issued to the utility so that such rate can apply to the initial construction of the utility facilities.

Rulemaking Authority 350.127(2), 367.043(1), 367,121, 367.1213 FS. Law Implemented 367,031, 367.045, 367.1213 FS.
History-New 1-27-91, Amended 11-30-93, 1-4-16.
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Holland & Knight

315 South Calhoun Streel, Sulte 600 | Tallahassee, FL 32301 | T 850.224.7000 | F 850.224.8822
Holland & Knight LLP | www.hkiaw.com

D. Bruce May, Jr.
(B50) 425-5607
bruce.may@hklaw.com

April 9,2018

Via E-Mail: mduval@psc.state fl.us

Margo A. DuVal

Senior Attomney

Florida Public Service Commission
2540 Shumard Oak Bouleard
Tallahassee, FL 32399-0850

Re:  Response to Notice of Apparent Violation
Dear Ms. Duval:

Our law firm represents the owners and operators of the Palm Tree Acres Mobile Home
Park, a mobile park and a mobile home subdivision in Pasco County, Florida (the “Park”™). We are
in receipt of the Notice of Apparent Violation dated March 8, 2018, in which you allege that the
Park “appears” to be operating as a utility without a certificate of authority in violation of Section
367.031, Florida Statutes, and Florida Administrative Code Rule 25-30.033. More specifically,
you suggest that the Park is “not exempt from the Commission’s jurisdiction under Section
367.022(5), F.S., as [the Park] appears to be selling water and/or wastewater service to non-tenants
for compensation.” The Park respectfully declines your invitation to complete an application for a
certificate of authority because, as explained below, it does not sell water and/or wastewater
services to non-tenants for compensation and is not a utility.

The Park’s owners have operated the Park for more than three decades. The Park is small
and has only 244 tenants. The owners have recognized that utility regulation carries with it layers
of regulatory fees and expenses, along with rigorous working capital, depreciation, and accounting
requirements, that can be extremely costly for small water and wastewater providers and their end
users. Thus, in order to control costs the owners of the Park have purposefully structured their
business model and the way they operate the Park’s premises to ensure that the Park is pot a public
utility regulated by the Commission. Under Section 367.022(5), Florida Statutes, “[lJandlords
providing service to their tenants without specific compensation for the service” are not utilities
regulated by the Commission and are not subject to Chapter 367, Florida Statutes. The Park does
not provide water and wastewater services to any non-tenants. Rather, the Park only provides its

Andtorase|A1latun|ausun|Boston|cmﬂmm|chlum|oauas|oanwr|Foﬂumadsﬂe]uuusmummum
LoaAngeles|Mlaml|NmYm|0rlando|Paﬂuu|$mmem|sum1Tanahum|TnmpalTym
Washington, D.C. | Wesl Palm Beach
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tenants with access to and use of the Park’s water and wastewater facilities, garbage collection
system, and other common area facilities, including a fitness center and community center. Access
to and use of these facilities are all bundled into the tenants’ rent; there is no specific compensation
paid for the provision of water and wastewater services. Consequently, the owners have operated
the Park for over thirty years with the understanding that the Park is not a public utility under
Section 367.022(5). The exemption under Section 367.022(5) is self-executing and there is no
requirement that the Park’s owners apply for the exemption.

Any question concerning the application of the exemption to the Park has only arisen as
the result of a small group of disgruntled tenants at the Park. As background, the Park has two
types of tenants: (i) those that rent the lot on which their mobile homes are located and rent access
to and use of other facilities on the Park’s premise (the “Non-landowner Tenants”); and (ii) those
that own the lot upon which their mobile homes are located and rent access to and use of other
facilities on the Park’s premise (the “Landowner Tenants”). Non-landowner Tenants pay the
owner/operator of the Park a fixed monthly rent which covers the value of the lot as well as access
to and use of other facilities on the Park premises, including the Park’s water and wastewater
facilities, garbage collection system, and other common area facilities including unrestricted
access to the Park’s community center, fitness center, and swimming pool. Landowner Tenants
meanwhile pay a lower fixed monthly rent that covers the value of the access to and use of other
facilities on the Park’s premises, including water and wastewater facilities, garbage collection
system, and other common area facilities including unrestricted access to the Park’s community
center, fitness center and swimming pool. The rent paid by all tenants of the Park is fixed and does
not fluctuate based on the amount of water or wastewater the tenant uses.

A few years ago, a small group of disgruntled Landowner Tenants began to attempt to
prevent the Park from qualifying for the landlord tenant exemption in section 367.022(5), and to
force the Park to become a regulated utility despite the Park’s operation as a non-utility for over
three decades. They did so by disavowing their tenancies, primarily arguing that they are not
“tenants” because they own the lots upon which their mobile homes are situated, The owners of
the Park have repeatedly reminded these disgruntled tenants that they are tenants since they rent
access to various parts of the Park’s premises including its water and wastewater facilities, garbage
collection system, and other common area facilities such as the fitness center, community center
and swimming pool, all of which is bundled into their fixed monthly rent."

The owners of the Park have explained the Park has no intention of becoming a public
utility. They also have explained that if the Park’s status as a non-utility is jeopardized by it
continuing to provide these disgruntled tenants with access to and use of the Park’s water and
wastewater facilities and other common area facilities, it will no longer do so. At the same time,
the Park has made it clear that it would not block the disgruntled tenants from obtaining water and

| The term “tenant” is not defined in Chapter 367, Florida Statutes. However, the legislature recognizes that a mobile
home lot owner can be a tenant under the Mobile Home Act, Chapter 723, Florida Statutes. See, e.., §§ 723.002(2)
and 723.058(3), Fla. Stat. In addition, the term “tenant” is broadly defined in section 715.102(5), Florida Statutes to
include “any paying guest, lessee, or sublessee of any premises for rent, whether a dwelling unit or not.”
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wastewater from other sources. Indeed, the Park is not operating under any regulatory compact
with the State. It has not been given any exclusive franchise service area and has no corresponding
obligation to serve. Thus, there is nothing to prohibit the disgruntled tenants from obtaining water
and wastewater from other sources.

Nonetheless, these disgruntled Landowner Tenants proceeded to initiate independent
litigation against the Park and its owners in the Circuit Court of Pasco County. The case is styled,
Nelson P. Schwob, et al v. James C. Goss et al, Case no. 2017-CA-1696-ES, Division B
(“Schwob™), A material constitutional issue in Schwob is whether the disgruntled Landowner
Tenants can compel the Park owners to offer them access to and use of the Park’s water and
wastewater facilities. No authority allows the disgruntled Landowner Tenants to compel the Park
owners to provide such access and use. The Park owners have alleged that they cannot be forced
to provide a neighbor with access to and use of their private water and wastewater property when
the neighbor has no ownership rights in that private property. In fact, the demands of the
disgruntled tenants destroy the Park owners’ constitutionally protected right to use or not use their
private property, and to exclude others from such private property. The Park owners are entitled
to the full bundle of ownership rights constitutionally guaranteed to all owners of real property by
Article 1, Section 2 of the Florida Constitution. Any infringement on the Park owners’ full and
free use of their privately-owned property is a direct limitation on, and diminution in value of, the
property. Consequently, any court order forcing or directing the Park owners to allow the plaintiffs
in Schwob to access and use the Park’s private water and wastewater property would violate the
Park owners’ basic constitutional rights. Those constitutional claims were filed well before the
Commission staff issued its Notice of Apparent Violation and remain pending before the circuit
court. Only the circuit court can adjudicate this pending constitutional issue.

Importantly, while that circuit court litigation is pending, the Park has agreed to continue
to provide the disgruntled tenants with use of the Park’s water and wastewater facilities, and not
to charge for them for that use. Indeed, the disgruntled tenants are not paying for the use of the
Park’s water and wastewater facilities. Under Section 367.021(12), Florida Statutes, a “utility”
subject to the Commission’s regulation “means a water or wastewater utility and, except as
provided in s.367.022, includes every person, lessee, trustee, or receiver owning, operating,
managing, or controlling a system, or proposing construction of a system, who is providing, or
proposes to provide, water or wastewater service to the public for compensation.” (Emphasis
added)) Thus, setting aside for a moment whether the Park qualifies for the exemption under

_ Section 367.022(5), the Park is not a utility subject to the Commission’s jurisdiction so long as it
does not charge the disgruntled tenants for the use of the Park’s water and wastewater facilities.
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Until the circuit court rules on the Park owners’ pending constitutional claims concerning
whether they may be compelled to provide a neighbor with access to their water and wastewater
property; the Commission should reftain from further action. It would be counterproductive and
inefficient to proceed with a show cause proceeding at the Commission when this fundamental
constitutional issue is pending before the circuit court, and where the Park is not charging the
disgruntled tenants for use of the Park’s water and wastewater facilities.

Sincerely,

HOLLAND & KNIGHT LLP

,6 . %z«u

D. Bruce May, Jr.

DBM:kjg

cc:  Office of Public Counsel
Richard Harrison, Esq.

Keith Hetrick, Esq.
Allen Bobo, Esq.
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315 South Calhoun Street, Sulte 600 | Tallahassee, FI. 32301 | T 850.224.7000 | F 860.224.8832
Holland & Knight LLP | www.hklaw.com

D. Bruce May, Jr.
(850) 425-5607
bruce.may@hklaw.com

April 30,2018

Via E-Mail: mduval@psc.state.fl.us

Margo A. DuVal

Senior Attorney

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

Re:  Supplemental Response to Notice of Apparent Violation
Dear Ms. Duval:

This letter supplements my letter to you dated April 9, 2018, which responded to your Notice of
Apparent Violation. The reason for this supplement is to alert staff that moving forward with a
show cause proceeding against Palm Tree Acres Mobile Home Park (“Palm Tree") carries
unintended consequences and industry-wide policy implications.

Your Notice of Apparent Violation appears to assume that the landlord/tenant exemption in
section 367.022(5), Florida Statutes, only applies where the supplier of water or wastewater
meets the definition of “landlord” in section 83.43(3), Florida Statutes, and the end user meets
the definition of “tenant” in section 83.43(4), Florida Statutes. But the Legislature did not
reference those definitions in section 83.43 when it established the landlord/tenant exemption,
although it certainly knew how to do so.! If you are intent on limiting the landlord/tenant
exemption to landlords and tenants as defined in Chapter 83, there are many mobile home parks
around the state of Florida that would no longer qualify for the exemption and would suddenly
become utilities regulated by the Florida Public Service Commission. We respectfully submit
that was never the intention of the Legislature.

Chapter 83 govemns landlord/tenant relationships in which the landlord owns or leases the
“dwelling unit” that is being rented to the tenant. A “landlord” is defined in section
83.43(3), Florida Statutes, as “the owner or lessor of a dwelling unit.” A “tenant” is

! See, e.g., § 553.895(1), Fla. Stat. (Legislature specifically referenced the definitions in Section 83.43 for purposes
of imposing fire safety requirements).
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defined in section 83.43(4), Florida Statutes, as “any person entitled to occupy a dwelling
unit under a rental agreement.”

A “dwelling unit” is defined in Section 83.43(2) as:

(a) A structure or part of a structure that is rented for use as a home, residence, or
sleeping place by one person or by two or more persons who maintain a common
household.

(b) A mobile home rented by a tenant.

(c) A structure or part of a structure that is furnished, with or without rent, as an
incident of employment for use as a home, residence, or sleeping place by one or
more persons.

Thus, a “dwelling unit” is defined to mean a mobile home being rented or some other “structure
or part of a structure” that is rented. A mobile home lot is not a “dwelling unit” under Chapter
83, Florida Statutes, Section 83.43(5), which defines “premises,” clearly differentiates a
“dwelling unit” from a “mobile home lot.” See id. (“‘Premises’ means a dwelling unit and the
structure of which it is a part and a mobile home lot and the appurtenant facilities and grounds,
areas, facilities, and property held out for the use of tenants generally.”).

Throughout Florida there are many mobile home park owners? and mobile home subdivision
developers,’ like Palm Tree, that do not rent “dwelling units” as defined in section 83.43(2),
Florida Statutes. Instead, they rent either (a) mobile home lots for the placement of a mobile
home, in the case of a mobile home park owner, or (b) common areas, recreational facilities,
roads, and other amenities, in the case of mobile home subdivision developers. While those
mobile home park owners and mobile home subdivision developers may not fall under the
definition of “landlord” in section 83.43(3), they are considered landlords for the purposes of the
Florida Mobile Home Act, Chapter 723, Florida Statutes (the “Mobile Home Act™).4

Tenancies in mobile home parks and mobile home subdivisions like Palm Tree are governed by
provisions of the Mobile Home Act rather than those of Chapter 83. For example, Section
723.004(3), Florida Statutes, provides:

723.004 Legislative intent; preemption of subject matter.—

2 § 723.003(13), Fla. Stat. (defining a “mobile home park owner” as “an owner or operator of a mobile home park™),
see also § 723.003(12), Fla. Stat. (defining “mobile home park” as “a use of land in which lots or spaces are offered
for rent or lease for the placement of mobile homes and in which the primary use of the park is residential”).

Y See § 723.003(14), Fla. Stat. (defining & “mobile home subdivision™ as “a subdivision of mobile homes where
individual lots are owned by owners and where a portion of the subdivision or the amenities exclusively serving the
subdivision are retained by the subdivision developer™).

4 The courts have recognized that the unique landlord/tenant relationship under Chapter 723, Florida Statutes, is
“distinct from a traditional landlord/tenant relationship.” Fed'n of Mobile Home Owners v. Fla. Manufactured
Hous. Ass'n., 683 So. 2d 586, 588 (Fla. 1st DCA 1996) (citing Stuart v. Green, 300 So. 2d 889, 892 (Fla. 1974)).
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(3) It is expressly declared by the Legislature that the relationship between
landlord and tenant as treated by or falling within the purview of this chapter is a
matter reserved to the state and that units of local government are lacking in
jurisdiction and authority in regard thereto. All local statutes and ordinances in
conflict herewith are expressly repealed.

Mobile home park landlords and mobile home subdivision landlords look to Chapter 723—not
Chapter 83—for their rights and duties. For example, section 723.062, Florida Statutes, allows
the park owner as “landlord or the landlord’s agent” to remove personal property or a mobile
home following an eviction. Another example is found in section 723.085(2), Florida Statutes,
which requires a park owner to “comply with the provisions of s. 723.061 in determining
whether the homeowner may qualify as a tenant.”

Likewise, the Mobile Home Act expressly provides that mobile home subdivision developers
have a landlord/tenant relationship with the lot owners who rent access to common elements.
Section 723.002(2), Florida Statutes, specifies that the Mobile Home Act applies to mobile home
subdivisions like Palm Tree and owners of lots in mobile home subdivisions:

723.002 Application of chapter—

(2) The provisions of ss. 723.035, 723.037, 723.038, 723.054, 723.055, 723.056,
723.058, and 723.068 are applicable to mobile home subdivision developers and
the owners of lots in mobile home subdivisions.

Section 723.058, Florida Statutes, expressly recognizes that a “tenancy” can exist between a
“mobile home subdivision developer” and the “owner of a lot in a mobile home subdivision.”
Moreover, section 723.0751 recognizes that a lot owner tenant can rent access to “common
areas, recreational facilities, roads, and other amenities . . . in a mobile home park.” Those lot
owner tenants are also afforded protections under Chapter 723. They are subject to the rules that
govern tenants in section 723,035, Florida Statutes. They are expected to pay rent and are
entitled to receive 90-day notice of any rent increases under section 723.037, Florida Statutes.
They can use the alternative dispute resolution procedures of section 723.038, Florida Statutes, to
object to rent increases, reductions in service, and changes in rules. Section 723.0751(3) even
allows lot owner tenants who rent access to common areas, recreational facilities, roads, and
other amenities, and share those amenities with tenants that rent a mobile home lot, to be
represented by the mobile home owners’ association.

There can be no doubt that the owners of Palm Tree, as park owners and mobile home
subdivision developers, are landlords, and mobile home lot owners are tenants under Chapter
723.
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However, some have suggested that the definitions of landlord and tenant under Chapter 83 must
be used by the Commission because of a prior decision in Docket No. 910385-SU, Order No.
24806 (July 11, 1991) (Oak Leafe). That prior ruling, which was rendered five years before the
Florida Legislature eliminated any requirement that a landlord apply for the exemption,’ should
not bind the Commission here. Oak Leafe did not involve tenancies under Chapter 723, nor did
it involve a mobile home park or a mobile home park subdivision. Instead, the subdivision in
Oak Leafe was a traditional single family home subdivision subject to Chapter 83, and the
Commission had no reason in that docket to even address the tenancies that are govemed by
Chapter 723.

If the Commission ignores the unique landlord/tenant relationships established under Chapter
723, and relies exclusively on the definitions of landlord and tenant as set forth in Chapter 83,
Florida Statutes, it would exclude many mobile home park owners and subdivision developers
from the benefits of section 367.022(5), Florida Statutes. Nowhere in Chapter 367 does the
legislature express the intent to so restrict the exemption.

For the foregoing reasons, and for the reasons explained in my earlier letter of April 9, we would
respectfully ask that Commission staff not move forward with a show cause action against Palm
Tree.

Sincerely,

HOLLAND & KNIGHT LLP

7 Bruce May, Jr.

DBMkijg

cc:  Office of Public Counsel
Richard Harrison, Esq.
Keith Hetrick, Esq.
Mary Anne Helton, Esq.
Jennifer Crawford, Esq.
Allen Bobo, Esq.

$ See Ch. 96-407, s. 3, Laws of Fla.
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ART GRAHAM, CHAIRMAN OFFICE OF THE GENERAL COUNSEL
JULIE I. BROWN Kz C. HETRICK
DONALD J, POLMANN GENERAL COUNSEL
GARY F. CLARK (850)413-6199

ANDREW GILES FAY

Public Service Commission

May 21, 2018

J. Allen Bobo, Esq. vin Email, U.S. Mail, and Certified Mail
jabobo@lutzbobo.com

Lutz, Bobo & Telfair, P.A.

2 N. Tamiami Trail, Suite 500

Sarasota, FL 34236-5575

Bruce May, Esq.
bruce.may@hklaw.com
Holland & Knight LLP

315 S. Calhoun Street, Suite 600
Tallahassee, FL 32301-1872

Re: Apparent Violation of Scction 367.031, Florida Statutcs, and Rule 25-30.033, Florida
Administrative Code, and Possible Implementation of Show Cause Proccedings Against
Palm Tree Acres Mobile Home Park, pursuant to Section 367161, Florida Statutes.

Dear Sirs:

On March 8, 2018, Commission stalf provided Palm Tree Acres Mobile Home Park
(Palm Tree Acres or Park) with a Notice of Apparent Violation, as Commission staff believes
that Palm Tree Acres may be operating in violation of Section 367.031, Florida Statutes, and
Rule 25-30.033, Florida Administrative Code. Palm Tree Acres submiltted its initial response on
April 9,2018, and submitted its supplemental response on April 30, 2018.

Pursuant to Palm Tree Acres’ response, dated April 9, 2018, Palm Tree Acres agreed lo
continue providing use of the Park’s water and wastcwater facilities, at no charge, to its
customers who own the lot upon which their mobile homes are located (lot owners) while their
circuit court litigation is pending.

By this letter, | am requesting (hat Palm Tree Acres provide the following clarifying
information: '

1. Statement clarifying the dale on which Paim Tree Acres informed the lot
owners that the Park would begin providing the lot owners with use of the
Park’s water and wastewaler facilities withoul charge.

CAPITAL CIRCLE OFFICE CENTER ® 2540 SHUMARD OAK BOULEVARD © TALLANASSEE, FL 32399-0850
An AMrmative Actlon 7 Equal Opportanity Emplayer
PSC Website: Mip:fiwww.Roridapse.com Internet E-mufl: contact@pse.state.Nus
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Statement clarifying the datc on which Palm Tree Acres began providing the
lot owners with use of the Park’s water and wastewater facilities without
charge.

Statement clarifying the date on which Palm Tree Acres ceased collecting or
accepting monies/checksfetc., for payment for water and/or wastewater
services, from the lot owners. This includes monies/checks/etc. that were or
are provided under protest. )

Statement clarifying the date on which Palm Tree Acres retumed the
monics/checks/elc. that the Park previously accepted and held from the lot
owners as payment for water and/or waslewaler services. This includes
monies/checks/ele. that were or are provided under protest.

Statement clarilying that Palm Tree Acres no longer possesses any
monies/checks/etc. that the Park previously accepted and held from the lot
owners as payment for water and/or waslewater services. This includes
monies/checks/etc. that were or are provided under protest.

Statement clarilying whether Palm Tree Acres intends to continue providing
water and/or waslewater service at no charge to the lot owners if the circuit
court litigation is resolved in the Park’s favor.

Stalement clarilying whether Palm Trec Acres intends to continue providing
water and/or wastewater service at no charge to the lot owners if the circuit
court litigation is resolved in the lot owners® favor.

Statement verifying the date on which any monics/checks/etc. collected but
not deposited for water and/or wastewater service for the lot owners, including
monies/checks/ete. provided under protest, will be refunded to the lot owners.

Statement verifying that Palm Tree Acres has not resumed and does not plan
{o resume collecting or accepting monies/checks/etc., for payment for water
and/or wastewater services, from the lot owners. This includes
monies/checks/etc. that were or are provided under protesl.

Please provide your responses no later than May 31, 2018. If you have any questions, .
please contact me at (850) 41 3-6076 or mduval@psc.state.fl.us.

Sincerely,

Pty (b

Senior Attorney
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MAD
ce:  Division of Engineering (Graves, King, Ballinger)

Office of Public Counsel (Patti Christensen, IR Kelly)
Richard Harrison, Esq.
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LUTZ, BOBO & TELFAIR, P.A.

LAW OFFICES

2NORTH TAMIAMI TRALL, STH FLOOR
SARASOTA, PL 34236-5878
941-951-1800 | FAX 941-386-1603

J. ALLEN BOBO

1. MATTHEW BORBO
ROGBR P. CONLEY"

3155 DELTA BLYD,, SUITE 2103
TALLAHASSEE, FL3230}
450.521-0890

JOHEN E. DUNHAM, 111 . 877-951-1800 877-521.0890
DAYID D, EASTMAN E-MAIL: JABOBOGLUTZBO0B0.COM FAX 850 521.0890
JODY B, GABEL WWW.LETLAW.COM
$SCOTT B. GORDON 2401 MANATEE AVENUE W.
CAROL §, GRONDZE SR SARAS ERADENTON, FL M200
WILLIAM R, EORF* MM
RICHARD F.LER 8445028162
ZACHARYP, LEE PAX M1-365-1603
CHABRLES LOYINGS, Il
BELIZABETH G. LUTZ 122 NESBIT STREET
H. ROGER LUTZ ‘PUNTA GORDA, FL 33380
CHARLES W. TELFAIR, IV PA1-588-5910
DUSTIN §. WAGNER B46-502-8182
JONATHAN P. WHITNEY FAX 41-2£5-1603
“pF COUMNSEL
June 6, 2018

Margo A. DuVal

Senior Attomey

Florida Public Service Commission

2540 Shumard Qak Blvd.

Tallahassee, FL 32399-0850

Re: Palm Tree Acres Mobile Home Park Notice of Apparent Violation
Dear Ms. Duval:

Please allow us to respond to your letter of May 21, 2018, and provide the clarifications
you requested. A brief recital of the history, our disagreement on the Section 367.022(5)
exemption and an explanation of the pending litigation is necessary to put our response in
perspective.

L The History.

Ed Heveran and James Goss (“Owners”) purchased Palm Tree in 1984. At that time, the
former developer had sold some of the individual mobile home lots (the "Lots") to purchasers in
fee simple (the purchasers shall be referred to as the "Lot Owners”). Owners intended to
continue operating the remaining lots at Palm Tree as a rental mobile home park, '

At the time Owners purchased Palm Tree, Chapter 723, Florida Statutes, the Mobile
Home Act (the "Act”) had recently been enacted. The Act was a new set of regulations
goveming mobile home parks and mobile home subdivisions. Under the Act, Palm Tree became
a hybrid type of property containing some subdivision lots, with the remaining lots being offered
for to mobile home owners (‘Homeowners™). Accordingly, Palm Tree is a mobile home park
and a mobile home subdivision. As explained by Section 723.004 of the Act, the tenancies in
mobile home parks and mobile home subdivision are governed by the Act and not Chapter 83 of
the Florida Statutes. Both types of tenancies were defined respectively in Sections 723.003(14)
and (9), Florida Statutes.

“AV* RATED BY MARTINDALE-HUBBELL
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723.003 Definitions.—As used in this chapter, the term:

(14) “Mobile home subdivision” means a subdivision of mobile homes
where individual lots are owned by owners and where a portion of the subdivision
or the amenities exclusively serving the subdivision are retained by the
subdivision developer.

(9) “Mobile home lot” means a lot described by a park owner pursuant to

" the requirements of s. 723.012, or in a disclosure statement pursuant to s. 723.013,
as a lot intended for the placement of a mobile home.

A rudimentary set of covenants had been recorded by the former developer which
govemed the Lots (the “Covenants”). Although the Covenants were not clear, they allowed the
Lot Owners the option of electing between the receipt of water and sewer services only, or to
rent access to all of the park’s facilities, services, amenities and management, and receive water
and sewer services as part of the monthly rent. For over 30 years, all of the Lot Owners elected
the latter option and rented access to all of the park’s amenities and facilities for a monthly rent
of roughly equal to half of the rent payable by the other mobile homeowners. The Covenants
have been extinguished by the Marketable Record Title Act, and the Court has confirmed that
they are no longer effective.

Pursuant to Section 723.0751(3), Florida Statutes, the Lot Owners shared common areas,
recreational facilities, roads and other amenities with the owners of mobile homes. This allowed
the Lot Owners to participate with the Homeowners to negotiate rents payable to Owners. Under
this process, a separate rent was negotiated for the Lot Owners and the Homeowners.

This process continued until Mr. Schwob filed the initial lawsuit in 2014 (the "Action").
In 2015, a number of other Lot Owners joined as plaintiffs in the Action. There are
approximately 19 Lot Owners who are currently involved in the Action.

IL. The Section 367,022 tion,

As you have heard, Owners maintain that providing water and sewer services to both
types of “tenants” is exempt from Public Service Commission (“PSC”) regulation pursuant to the
self- executing exemption found in Section 367.022(5), Florida Statutes (the “Exemption™). As
Mr. May accurately indicated in his correspondence to you of April 9 and 30 2018, the Act
provides that the relationship between Owners and mobile home subdivision Lot Owners and
Homeowners falling within the purview of Chapter 723 is a “landlord tenant” relationship. See,
Section 723.004(3), Florida Statutes, As such, we maintain that the Exemption applies.
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Up until now, the PSC staff has narrowly interpreted the Exemption to apply only to
leases of a “dwelling” as specified by Section 83.43, Florida Statutes. If the lease of a dwelling
is required for the Exemption, no mobile home park or mobile home subdivision will qualify. As
we have urged, we maintain that this narrow interpretation is not authorized. The legislature has
made clear that the landlord tenant relationships in mobile home parks and mobile home
subdivisions like Palm Tree are govetned by the Act and not Chapter 83, The legislature is
presumed to know of the common meaning of words, See, State v. Bodden, 8777 So.2d 680 (Fla.
2004). It did not define landlord or tenant in Chapter 367, and there is no authority suggesting
that it intended the terms landlord or tenant to be limited to the lease of a dwelling.

To the extent that staff may shift its position, ignore the landlord-tenant relationships
under the Act, and try to rely on a “dictionary” definition of landlord, we would respectfully
point out that Black’s Law Dictionary (Fifth Edition) defines landlord as follows:

Landlord. He of whom lands or tenements are holden. He who, being the owner
of an estate in land, or a rental property, has leased it to another person, called a
“tenant.” Also, called “lessor.”

This “dictionary” definition supports Owner’s interpretation of the Exemption. Owners
held common areas, recteational facilities, roads, water and wastewater facilities, and other
amenities that were leased to the Lot Owners for a monthly rent. Owners were “landlords” of the
Lot Owner “tenants” of that “rental property.”

We have repeatedly discussed our differing opinions on the issues. We have tried to
reach a compromise to allow the courts to resolve the fundamental and primary constitutional
issue between the Lot Owners and Owners, specifically whether Owner's have a constitutional
right to use their property for any use, or no use at all. As you know, Owner’s maintain that
tequiring them to provide the neighboring landowners with water and sewer services takes from
the constitutionally protected bundle of rights associated with land ownership.

This constitutional issue has been alleged in the Action and a summary judgment motion
on the issue is pending before the circuit court.

Understanding that the staff of the PSC disclaims application of the Exemption and has
 requested that water and sewer services not be disconnected during the litigation, on Priday,
February 23, 2018, during our informal conference, we agreed not to charge the Lot Owners for
water and sewer services while the issue was being determined. There is no way to accurately
determine usage since there are no water or sewer meters servicing the individual Lots.
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While Owner’s initially sued for the reasonable value of the services provided, we
informed the Circuit Court that we had agreed with the PSC staff not to charge while the
litigation was pending. We are also amending our pleadings to drop the implied contract claims
for the reasonable value of water and sewer service. The Lot Owner’s counsel was present when
the Court was advised of our changed position on May 22, 2018.

Most of the Lot Owners have tendered a monthly sum of $90 to Owners, How they
arrived at this sum in unknown. Some continue to use all the park’s facilities and other
amenities. Others receive only access, garbage, water and sewer., Some provide restrictive
endorsements on the checks, some say nothing.

These tendered payments have not been accepted by Owners. Most are now stale,
worthless checks. If the Lot Owners feel that they need the protection of & monthly tender, they
can deposit in the court registry. Owner’s cannot accept the payments, or a waiver argument
could be created.

Owners will pursue their claim in circuit court to protect their constitutional rights. We
have found no authority suggesting that a landowner must provide access to his water and sewer
systems for a neighboring landowner — and we maintain that none exists. The Court will
ultimately decide the fandamental constitutional issue.

In the meantime, we confirm our agreement not to charge the Lot Owners for water and
sewer use. We assume that they will continue to tender whatever payments their counsel
recommends. These payments will not be accepted or processed.

We hope that this clarifying information is helpful to the staff.

Sincerely,
L s BO & TELFAIR, P.A.
. Allen Bobo
JAB/jp
cc:  Office of Public Counsel
Keith Hetrick
Richard Harrison
Bruce May
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ART GRAHAM, CHAIRMAN OFFICE OF THE GENERAL COUNSEL

JULIEL. BROWN KEITH C. HETRICK

DONALD J. POLMANN GENERAL COUNSEL

GARY F. CLARK (850)413-6199

ANDREW GILES FAY

Public Service Commission
July 26,2018

Palm Tree Acres Mobile Home Park via certified and electronic mail

10912 N. 56th Street

Temple Terrace, FL 33617

J. Allen Bobo, Esq.
jabobo@lutzbobo.com

Lutz, Bobo & Telfair, P.A.

2 N. Tamiami Trail, Suite 500
Sarasota, FL 34236-5575

Bruce May, Esq.
bruce.may@hklaw.com

Holland & Knight LLP

315 S. Calhoun Street, Suite 600
Tallahassee, FL 32301-1872

Re: Docket No. 20180142-WS - Initiation of show cause proceedings against Palm Tree
Acres Mobile Home Park, in Pasco County, for Noncompliance with Section 367.031,
Florida Statutes, and Rule 25-30.033, F.A.C.

Dear Palm Tree Acres Mobile Home Park:

Please be advised that the staff of the Florida Public Service Commission (Commission)
has opened a docket initiating a show cause proceeding against Palm Tree Acres Mobile Home
Park (Palm Tree Acres) for failing to comply with Commission rules and regulations. The
proceeding is based upon Palm Tree Acres’ failure to obtain a certificate of authorization to
provide water or wastewater service, pursuant to Section 367.031, Florida Statutes (F.S.), and
Rule 25-30.033, Florida Administrative Code (F.A.C.).

Violations of the provisions of any lawful rule or any statute administered by the
Commission may result in penalties as provided by Section 350.127, F.S. Specifically, violations
of the provisions of Chapter 367, F.S., or any rule adopted pursuant to the Chapter may result in
penalties as provided by Section 367.161, F.S.

CAPITAL CIRCLE OFFICE CENTER ¢ 2540 SHUMARD OAK BOULEVARD @ TALLAHASSEE, FL 32399-0850
An Affirmative Action / Equal Opportunity Employer
PSC Website: http://www.floridapsc.com Internet E-mail: contact@psc.state.fl.us
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Commission staff intends to present a recommendation to the Commission on the show
cause proceeding at a Commission Conference as soon as practicable. A copy of staff’s
recommendation will be sent to Palm Tree Acres once it has been completed and filed. Please
note that Palm Tree Acres and/or its legal representative(s) are invited and encouraged to attend
the Commission Conference, and to address the Commission regarding the recommendation.
Should Palm Tree Acres or its legal representative(s) plan to attend the Conference, please let me
know the name(s) of the person(s) who will be attending.

Should you have questions, please do not hesitate to contact me at (850) 413-6076 or
MDuval@psc.state.fl.us.
Sincerely,
/s/ Margo A. DuVal
Margo A. DuVal
Senior Attorney
MAD
cc:  Office of Public Counsel (J.R. Kelly/Patricia Christensen)

Office of Commission Clerk
Richard Harrison, Esq.
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
OF THE STATE OF FLORIDA IN AND FOR PASCO COUNTY

2017-CA - 1696

NELSON P. SCHWOB, et al.,
Plaintiffs,

V.

JAMES C. GOSS; EDWARD HEVERAN;

MARGARET E. HEVERAN; and PALM

TREE ACRES MOBILE HOME PARK,
Defendants.

ORDER GRANTING DEFENDANT’S MOTION FOR PARTIAL SUMMARY
JUDGMENT

This Cause having come before the Court on Defendant Motion for Partial Summary
Judgment, and the Court having considered the motion, the response by the Plaintiffs, and the
summary judgment evidence, this Court enters this Order and Judgment as to Count I of
Defendants’ Amended Counterclaim:

FINDINGS OF FACT
The Court finds that there is no genuine issue of material fact to the following:

1. The Plaintiffs are fee simple owners of lots within the Palm Tree Acres Mobile Home Park.
They also own the mobile home that exists on their respective lots. '

2. The Defendant Palm Tree Acres Mobile Home Park (hereinafter “Palm Tree Acres”) owns
in fee simple 183 of the 244 lots. These lots are leased to other residents.

3. Palm Tree Acres offers certain amenities to include water and sewer service and access to
other recreational areas. These amenities are offered in a single package for a single fee;
there is no a la carte pricing for any particular amenity.

4. When the Plaintiffs purchased their lots from the developer, there was a deed restriction
that required Palm Tree Acres to provide water and sewer service to the Plaintiffs.

* Subsequent to the Plaintiffs purchasing their lots, Palm Tree Acres purchased the remaining
lots from the developer. A predecessor court has adjudicated that these deed restrictions

1
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expired by operation of the Marketable Record Title Act and are no longer in force or
effect.

5. There is presently no other written contractual agreement between the Plaintiffs and Palm
Tree Acres to provide any amenities, and more specifically, there is no written contractual
agreement for Palm Tree Acres to provide water and sewer service to the Plaintiffs.
However, for many years, the Plaintiffs had been paying the fee that Palm Tree Acres
charged to its other residents for water, sewer, and recreational amenities.

6. The water that is provided to all of the residents of Palm Tree Actes, including the
Plaintiffs, is pumped from a well that exists on property owned in fee simple by Palm Tree

Acres.

The Court finds that the Plaintiffs and the Defendant Palm Trees Acres Mobile Home Park

are in doubt as to the affect of Chapter 367, Fla. Stat.; Article I, § 3, Fla. Const; and Amend. V,
U.S. Const. to their rights, obligations, status, or other equitable or legal relations as it pertains the
Defendant’s actions in discontinuing water and sewer service to the Plaintiffs, and that declaratory

judgment is appropriate.

LYS D CONCLUSI W
Palm Tree Acres asserts that it has a constitutional right to refuse to use its property for the
enjoyment of others, and that, if it chooses to do so, it can discontinue water and sewer service to
the Plaintiffs. The Plaintiffs argue that in providing water and sewer service, Palm Tree Acres is a
public utility, and §367.165(1), Fla. Stat. prevents a public utility from discontinuing service until
certain requirements are satisfied.
This Court previously stated in the August 21, 2017 Order Granting in Part, Denying in
Part Defendants’ Motion to Dismiss Count 3, etc., that it has no jurisdiction regarding the
enforcement of Chapter 367, Florida Statutes. This includes the determination of whether an entity
lsonsnotauullty See Florida Public J- ission v. Bryson, 569 So.2d 1253 (Fla. 1990);
lorida ic S ion, 356 So.2d 289 (Fla. 1978).
Assuming, though, that the Court had the jurisdiction to make the threshold finding of whether
Palm Tree Acres were a utility and could, therefore, prohibit it from discontinuing service until
compliance had be made with §367.165(1), Fla. Stat., this Court is clearly without jurisdiction to

2
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make the evidentiary finding of whether Palm Tree Acres had, in fact, complied. For the same
reasons that this Court determined it lacked jurisdiction to regulate the rates charged to provide
water and sewer service as requested by the Plaintiffs in Count 3 of its Third Amended Complaint,
the Court also has no jurisdiction to regulate the manner in which a utility terminates operations.
Therefore, the Court finds that §367.165(1) does not authorize the Court to prohibit termination of
water or sewer service, and that authority lies exclusively with the Public Service Commission.

However, the Court does have jurisdiction to make a determination as to constitutional
rights. Under this narrow issue, Palm Tree Acres prevails. Property rights are one the most basic
rights protected by both the Florida and United States Constitutions. These rights include the
ability to use, and not to use, the property as the owner of the property sees fit. The government
may impose regulations on how a property is used, and neighboring property owners can seek to
enjoin their neighbors from offensive or nuisance use of property. However, the Court is unaware
of, and the Plaintiffs have not provided, any authority that the Court can compel a property owner
to use its property in a manner solely for the benefit of a neighboring property owner.

Therefore, it is hereby ORDERED, ADJUDGED, and DECLARED that the Defendant
Palm Tree Acres Mobile Home Park has a right under the Article I, § 3, Fla. Const. and Amend.
V, U.S. Const. to refuse to use its property for the benefit of others. This right includes the right to
discontinue providing water and sewer service to other property owners. Whether it chooses to
exercise that right, is for the Defendant to decide. . ”

DONE and ORDERED in Dade City, Pasco County, Florida this October, 2018,

Electronically Conformed 10/15/2018
Hon. Gregory G. Groger
Circuit Court Judge

CC:

Richard Harrison

J. Allen Bobo

Jody B. Gabel
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
OF THE STATE OF FLORIDA IN AND FOR PASCO COUNTY

2017-CA - 1696

NELSON P. SCHWOB, et al,,
Plaintiffs,

V.

JAMES C. GOSS; EDWARD HEVERAN;

MARGARET E. HEVERAN; and PALM

TREE ACRES MOBILE HOME PARK,
Defendants.

ORDER GRANTING IN PART, DENYING IN PART PLAINTIFFS’ MOTION FOR
SUMMARY JUDGMENT AS TO COUNT ONE

This Cause having come before the Court on Plaintiffs* Motion for Summary Judgment as
to Count One, and the Court having considered the motion, the response by the Defendants, and
the summary judgment evidence, this Court enters this Order and Judgment as to Count I of
Plaintiffs’ Third Amended Complaint: :

FINDINGS OF FACT

The Court finds that there is no genuine issue of material fact to the following:

1. The Plaintiffs are fee simple owners of lots within the Palm Tree Acres Mobile Home Park.
They also own the mobile home that exists on their respective lots.

2. The Defendant Palm Tree Acres Mobile Home Park (hereinafter “Palm Tree Acres™) owns
in fee simple 183 of the 244 lots, These lots are leased to other residents. '

3. Palm Tree Acres offers certain amenities to include water and sewer service and access to
other recreational areas. These amenities are offered in a single package for a single fee;
there is no a la carte pricing for any particular amenity.

4. When the Plaintiffs purchased their lots from the developer, there was a deed restriction
that required Palm Tree Acres to provide water and sewer service to the Plaintiffs.
Subsequent to the Plaintiffs purchasing their lots, Palm Tree Acres purchased the remaining
lots from the developer. A predecessor court has adjudicated that these deed restrictions

1
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expired by operation of the Marketable Record Title Act and are no longer in force or
effect.

There is presently no other written contractual agreement between the Plaintiffs and Palm
Tree Acres to provide any amenities, and more specifically, there is no written contractual
agreement for Palm Tree Acres to provide water and sewer service to the Plaintiffs.
However, for many years, the Plaintiffs had been paying the fee that Palm Tree Acres
charged to its other residents for water, sewer, and recreational amenities.

The water that is provided to all of the residents of Palm Tree Acres, including the
Plaintiffs, is pumped from a well that exists on property owned in fee simple by Palm Tree

Acres.

A C LUS F

The Plaintiffs have sought declaratory judgment as to the following issues:

1.

Whether the Plaintiffs are a “mobile home owner,” “mobile homeowner,” “home owner,”
or “homeowner” as those terms are defined in Chapter 723, Fla. Stat.;

Whether the Plaintiffs are parties to any “mobile home lot rental agreement” as that term
is defined in Chapter 723, Fla. Stat.;

Whether the Plaintiffs are parties to any “tenancy” within the meaning or scope of Chapter
723, Fla. Stat.;

Whether the Plaintiffs are subject to payment of any “lot rental amount” as that term is
defined in Chapter 723, Fla. Stat.;

Whether Chapter 723, Fla. Stat. authorizes the Defendant Palm Tree Acres Mobile Home
Park to collect any “maintenance fee” from the Plaintiffs;

Whether the Defendant Palm Tree Acres Mobile Home Park is authorized to impose any
lien upon the property of the Plaintiffs;

Whether Chapter 723, Fla. Stat. authorizes the Defendant Palm Tree Acres Mobile Home
Park to evict the Plaintiffs for failure to pay any “lot rental amount,” “maintenance fee,” or
other fees or charges; and

Whether Chapter 723, Fla. Stat. applies to the relationship between the Plaintiffs and
Defendant Palm Trees Acres Mobile Home Park.
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The Court finds that the Plaintiffs and the Defendant Palm Trees Acres Mobile Home Park
are in doubt as to the affect of Chapter 723, Fla. Stat. to their rights, obligations, status, or other
equitable or legal relations, and that declaratory judgment is appropriate.

The Plaintiffs and Defendant Palm Tree Acres Mobile Home Park agree to the following:

1. The Plaintiffs are not a “mobile home owner,” “mobile homeowner,” “home owner,” or
“homeowner” as those terms are defined in §723.003(11), Fla. Stat.

2. Chapter 723, Fla. Stat. does not authorize the Defendant Palm Tree Acres Mobile Home
Park to impose any lien upon the property of the Plaintiffs.

3. Chapter 723, Fla. State does not authorize the Defendant Palm Tree Acres Mobile Home
Park to evict the Plaintiffs for failure to any “lot rental amount,” “maintenance fee,” or
other fees or charges.

While Defendant did not stipulate that the Plaintiffs are not parties to any “mobile home
lot rental agreement” as that term is defined in Chapter 723, Fla. Stat, the Court finds. that the
definition of the term applies only to “mobile home owner.” Therefore, given the stipulation that
the Plaintiffs are not a “mobile home owner,” the Court finds that the Plaintiffs are not parties to a
“mobile home lot rental agreement.”

The remaining issues require a determination of the status of the Defendant Palm Tree
Acres as a “mobile home subdivision.” Palm Tree Acres argues that it is a hybrid of a “mobile
home park” and “mobile home subdivision” as those terms are defined in §723.003, Fla. Stat. Palm
Tree Acres states that it is a “mobile home park” as it relates to the lots that it owns and leases to
residents other than the Plaintiffs, and it is 2 “mobile home subdivision” as it pertains to the
Plaintiffs. The Plaintiffs have argued that Chapter 723, Florida Statutes does not expressly define
such a hybrid; therefore, one cannot exist. The Court disagrees with the Plaintiffs’ argument.

First, the term “hybrid” is a misnomer. In a general sense, “hybrid” implies that an entity
has been created by putting together parts of one thing and parts of another thing to create
something that is new and different, and is not fully one or the other. Palm Tree Acres’ argument,
and the Plaintiffs’ rebuttal, is not that it is a little bit of a park and a little bit of a subdivision, but
that it is both entirely a park and entirely a subdivision. The Defendant argues it can operate in this
manner, the Plaintiffs say it must be one or the other.

A “mobile home subdivision” is defined as a “subdivision of mobile homes where
individual lots are owned by the owners and where a portion of the subdivision or the amenities

exclusively serving the subdivision are retained by the subdivision developer.” §723.003(14), Fla.
3
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Stat. A “mobile home park” is defined as “a use of land in which lots or spaces are offered for rent
or lease for the placement of mobile homes and in which the primary use of the park is residential.”
§723.003(12), Fla. Stat. Nothing in these definitions would prevent a “mobile home park” and
“mobile home subdivision” from co-existing because the definition is focused on the status of the
possession of the lot. If the lot is owned by the possessor, then the community is a “mobile home
subdivision.” If the lot is leased by the possessor, then the community is a “mobile home park.”
Additionally, Chapter 723 does not present any conflict in maintenance or govemance of the
community whether it is a “mobile home subdivision” or “mobile home park.” The legislature has
also stated that a “mobile home subdivision” should follow many of the same rules as a “mobile
home park,” indicating an intent that subdivisions and parks be managed in a consistent manner.
See §723.002(2), Fla. Stat. The Court also agrees with the Defendant that §723.0751 contemplates
the existence of an entity being both at the same time where owners have organized into an
association and can be represented by the association in park meetings about the amenities and
fees charged. Florida Statute §723.074 also contemplates the existence of a community where both
a subdivision and a park co-exist. That statute states that “[a] mobile home subdivision in which
no more than 30 percent of the total lots are leased will not be deemed to be a mobile home park...”
and infers the existence of a blended community where some lots are owned and some are leased.
Factually, the evidence shows that Palm Tree Acres has historically governed the use of the
amenities consistent with the requirements of Chapter 723 as it would apply to both lessees and
owners. Therefore, the Court finds that a mobile home park, such as the Defendant, can operate
simultaneously as a mobile home park with respect to its lessees and as a mobile home mt_:_divisiou
with respect to its owners. .

Whether Palm Tree Acres is in fact a “mobile home subdivision” requires a two part
analysis: first, “are the individual lots owned by owners?” and second, “did the developer retain
any portion of the subdivision or the amenities exclusively serving the subdivision?” There is no
genuine issue of material fact that the Plaintiffs own their respective lots in fee simple. There is
also no genuine issue of material fact that the developer retained both portions of the subdivision
and the amenities, and conveyed this interest to the Defendant Palm Tree Acres Mobile Home
Park. Therefore, the Court finds that Palm Tree Acres Mobile Home Park is a “mobile home
subdivision™ as that term is defined by §723.003(14), Fla. Stat., and those portions of Chapter 723
that apply to mobile home subdivisions apply to the relationship between the Plaintiffs and

Defendant Palm Tree Acres Mobile Home Park.
4
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Electronically Conformed 10/15/2018

It is hereby ORDERED, ADJUDGED, and DECLARED that:

1. The Plaintiffs are not a “mobile home owner,” “mobile homeowner,” “home owner,” or
“homeowner” as those terms are defined in §723.003(11), Fla. Stat.

2. Chapter 723, Fla. Stat. does not authorize the Defendant Palm Tree Acres Mobile Home
Park to impose any lien upon the property of the Plaintiffs.

3. Chapter 723, Fla. State does not authorize the Defendant Palm Tree Acres Mobile Home
Park to evict the Plaintiffs for failure to pay any “lot rental amount,” “maintenance fee,” or
other fees or charges.

4. The Plaintiffs are not parties to a “mobile home lot rental agreement” as that term is defined
in §723.003(10), Fla. Stat.

It is further ORDERED, ADJUDGED, and DECLARED that those portions of Chapter
723, Florida Statutes, that relate to mobile home subdivisions apply to the relationship between
the Plaintiffs and Defendant Palm Tree Acres Mobile Home Park. This includes §;f23.035,
§723.037, §723.038, §723.054, §723.055, §723.056, §723.058, and §723.068 by operation of
§723.002(2). It also includes §723.058 and §723.074. To the extent the terms “tenancy,” “lot rental
amount,” and “maintenance fee” are used in these statutes, those terms apply to the Plaintiffs and
the Defendant Palm Tree Acres Mobile Home Park. The Court specifically makes no finding,
adjudication, or declaration as to whether the Plaintiffs are a “tenant” or the Defendant Palm Trees
Acres Mobile Home Park is a “landlord” as those terms are used in § 367.022(5), Fla. Stat. The
application of these terms to the Plaintiffs and Defendant Palm Trees Acres Mobile Home Park
under Chapter 367, Florida Statutes, is exclusively within the jurisdiction of the Public Service

Commission.
15
DONE and ORDERED in Dade City, Pasco County, Florida this day of
October, 2018.
Electronically Conformed 10/15/2018

Hon. Gregory G. Groger

Circuit Court Judge
CC:
Richard Harrison
J. Allen Bobo
Jody B. Gabel

5
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Plaintiffs,
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PASCO COUNTY, FLORIDA
CIVIL DIVISION
CASE NO.: 2017-CA-19690ES

NELSON P. SCEWOB, ET AL.,
Plaintiffs,
Ve DIVISION: B
JAMES C. GOSS; EDWARD HEVERAN;
MARGARET E. HEVERAN; and PALM

TREE ACRES MOBILE HOME PARK,

Defendants.

TRANSCRIPT OF HEARING PROCEEDINGS

Defendants' Motion to Dismiss
Flaintiffs' Third Amended Complaint
and
Plaintiffs' Motion to Refer Case to Mediation
(Pages 1 - 57)

DATE TAKEN: Friday, July 7, 2017

TIME: 10:00 a.m. - 11:00 a.m.
PLACE: Pasco County Courthouse

38053 Live Oak Avenue

Room 115

Dade City, Florida 33523-3819
BEFORE: Gregory G. Groger,

Circuit Judge

This cause came on to be heard at the time and place
aforesaid, when and where the following proceedings were
stenographically reported by:

LINDA S. BLACKBURN, RPR, CRR, CRC

www .phippsreporting.com
888-811-3408
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1 APPEARANCES:
2
3 On behalf of the Plaintiffs:
RTCHARD A. HARRISON, PA
4 400 North Ashley Drive
Suite 2600
5 Tampa, Florida 33602-4310
813.712.8757
6 BY: RICHARD A. HARRISON, ESQUIRE
rah@harrisonpa.com
7
8 On behalf of the Defendants:
LUTZ BOBO TELFATR
9 2 North Tamiami Trail
suite 500
10 Sarasota, Florida 34236-5575
941.951.1800
11 BY: J. ALLEN BOBO, ESQUIRE
jaboboflutzbobo.com
12
13 On behalf of the Defendants:
LUTZ BOBO TELFAIR
14 2 North Tamiami Trail
Suite 500
15 Sarasota, Florida 34236-5575
941,951.1800
16 BY: JODY B. GABEL, ESQUIRE
jbgabel@lutzbobo.com
17
18
19
20
21
22
23
24
25

www , phippsreporting.com
888-811-3408
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1 Thereupon, ;
2 the following proceedings began at 10:00 a.m.:
3 THE COURT: All right. We're here on
& Nelson Schwob versus Palm Tree Acres Mobile Home
5 Park. My name is Judge Greg Groger. And we're
& here on —— it's the plaintiffs' motion teo refer to
7 mediazion and the defendants' motion to dismiss
8 the third amended complaint. That's all.
9 Was there anything else, Counselors, that
10 was scheduled for today that --
e MR. HARRISON: That's what we have for
12 today.
13 MR. BOED: Yes, sir.
14 THE COURT: ©Okay. For the plaintiff, sir,
15 if you could introduce yourself?
16 MR. HARRISON: Yes. My name is Richard
17 Harrison. I represent Mr. Schwob and the other
18 plaintiffs. There's a whole group.
19 THE COURT: Okay. And for the defendant?
20 MR. BOBO: Your Honor, I'm Allen Bobo, and
21 my partner and I, Jody Gabel, represent all the
22 defendants in the case.
23 THE COURT: Okay. Before we begin, I want
24 to tell you I took a lot of time the last couple
25 of days going through the files and trying to get

www.phippsreporting.com
888-811-3408
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1 myself up to speed as far as where we've come. So
2 if you'll allow me to kind of regurgitate what I

3 have read --

4 MR. BOBO: Yes, sir.

5 THE COURT: =-- and where I think we're at

6 so far and I think it may help our hearing today.
1 What I gathered is initially, Mr. Schwob,

8 is it -- :

9 MR. HARRISON: Schwob.
10 ' THE COURT: -- Schuob. -- filed a pro se
11 complaint againgtﬂtﬁéf ¢bilé Lom?Tpaiﬁ7in county
12 court, b T W
13 HARRTSON: nighﬁ,;!u“_

B COURT: Thén'hé.piiéd you, and you were
dhf{ﬁé.thigdﬂéméqaea complaint. And in your
Géﬁéiéiqﬁf fhere was about 180 counts, all
“égfees. And you're looking for a

_eq}gtétory judgment as far as the rights of the

18

19 ‘Jiandowners, the plaintiff landowners?

20 MR. HARRISON: Right.

21 THE COURT: Okay. And some other civil

22 claims in there as well.

23 The mobile home park has, so far -- well,

24 from what I've been able to gather is Judge Sestak
25 had granted your motion to declare the covenants

www.phippsreporting.com
888-811-3408
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i regarding the water and sewage as unenforceable.
2 MR. HARRISON: Correct.
3 THE COURT: Is that right?
4 MR. BORO: Yes, sir.
5 THE COURT: Okay. And also if I understand
] correctly, as far as what the facts are is the
7 defendants had purchased the mobile home lots, but
8 not all of them, and the lots that were not
9 purchased are owned by the plaintiffs.
10 MR. HARRISON: That's correct.
11 ME. BOBO: That's correct, Your Honor.
12 THE CQURT: Okay. So far, I1'm good?
13 MR, BOBO: You're perfect.
14 THE COURT: All right. So then -- so what
15 we have today is plaintiff is seeking to refer the
16 case to mediation, and defendant would like me to
17 make a ruling as far as my jurisdiction on the
ia providing water services to plaintiffs before any
19 determination of mediation.
20 MR. BOBO: Yes, sir.
21 THE COURT: Am I good so far?
22 MR. BOBO: Yes, sir.
23 THE COURT: All right. Not bad for a first
24 week and a half, huh?
25 MR. BOBO: That's good. This one's sticky.

www.phippsreporting.com
888-811-3408
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1 MR. HARRISON: And it's only taken us three
2 and a half years to get there.
3 MR. BOBO: This cne's kind of sticky, yeah.
4 THE COURT: Yeah. I knew when I came in, I
5 said this was going to be a coffee hearing.
6 MR. BOBO: For us, it's Red Bull.
7 THE COURT: Okay.
3 MR. HARRISON: We get the prize for the
9 largest complaint on your docket.
10 THE COURT: Well, in my first week and a
11 half, yeah, you'wve got it so far.
12 All right., 8o what I would like to first
13 cover is the defendants' motion to dismiss and I'd
14 like to hear your argument on those points before
15 we address the motion for mediation.
16 MR. BOBO: Thank you, Your Honor. And may
17 it please the court, Your Honor.
18 Here, we had sent copies to --
19 THE COURT: 1I've got a copy here.
20 MR. BOBO: -- the court. I didn't know if
21 you had it still, those. There's two documents
22 that are on this that are the summary judgment
23 motion and the covenants that were not in the
24 original package.
25 THE COURT: Okay.

www , phippsreporting.com
888-811-3408
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1 MR. BOBO: I've given counsel copies of all
2 the cases a week in advance with -- and they're
3 highlighted.
4 THE COURT: Okay.
5 MR. BOBO: Your Honor, you'wve got the gist
6 of the case. The gravamen of the case has always
7 been, for the last three years, these lot owners
8 attempting to force the mobile home park owner to
9 continue to provide water and sewer services to
10 them.
11 A little bit about the park. Palm Tree is
12 a rental mobils home park, so the residents, most
13 of the residents, own their homes and they lease
14 their lots from the mobile home park owner. So
15 it's governed by Chapter 723, Florida Statutes,
16 under the Mobile Home Act.
57 Now, our clients bought this park in 1984.
18 At the time that the park was purchased, it had
19 been subject to kind of a failed development or a
20 failed subdivision attempt, and about 50 of the
21 244 lots had been sold in a fee simple ownership
22 basis out to other pecople. So at the time my guy
23 came in, or my guys came in, in 2000 -- or in
24 1984, about 50 of those lots were owned fee
25 simple.

www.phippsreporting.com
888-811-3408
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i\ They came in and started operating the
2 mobile home park. They ultimately converted --
3 THE COURT: Let me stop you there. When
4 they purchased in 1984, the lots that they
5 purchased, were they vacant and just --
6 MR. BOBQ: Some of them had homes on them.
' Some of them were unfilled.
8 THE COURT: Okay.
9 MR. BOBO: The development was kind of --
10 was --
11 THE CQURT:  Speradic?
12 MR. BOBD: -- was moving. Yes, vyes.
13 THE COURT: Okay. All right. Go ahead.
14 MR. BOBO: So it's a normal, you know,
15 Pasco County mobile home park. It's a 55-plus
16 mobile home park. It's got the normal amenity
17 package for a 55-plus park. It's got a clubhouse
18 and a pool and, you know, common areas and a
19 shuffleboard court, and it's got a system of
20 roads.
21 So all of this packages of service had been
22 offered not only to the residents of the park, to
23 the rental residents of the park, but also to
24 these fee simple owners of the park.
25 Counsel's clients, the 22 who own the fee

www.phippsreporting.com
888-811-3408
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21
22
23
24
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Page 9

simple lots, all of those were purchased from the
original buyers of these fee simple lots. So, in
the court file are the deeds from all of these 22
residents. None of these people bought from the
mobile home park --

THE COURT: Okay.

MR. BOBO: -- so the defendants aren't in

these things just ultima;gly W
original fee simple_owné%é aﬁ@;t ey progressed to
fee simple owners on d;wn'therlinehwi;hout
involvement of tﬁe mobile home péfk cégér.

Sﬁ kind_of if yqu'picpu:ehﬁhmobile home
.qéﬁiéyout,_sca;#eréd_fh}éne section are
1itt;enfée:s;m§1é'iots kind of scattered in.

Jought their lots inside the mobile

ﬁre;oﬁ the top of the package that I just gave the
éourt, the covenants were in existence. They're
kind of a set of Mickey Mouse elementary types of
covenants. But if you look at page 2, here's what
we were originally dancing with.

Under paragraph 14, it says: If you plan

to use the recreational facilities, any or all,

you must have a yearly membership to do so. The

wwWw.phippsreporting.com
888-811-3408

-71-




Docket No. 20180142-WS
Date: December 27, 2018

Attachment J
Page 11 of 69

Page 10
1 membership entitle your guests to use the
2 facilities while they're visiting.
3 And then paragraph 16 said: Water and
4 sewage shall be paid by the individual lot owners
5 directly from [sic] Palm Tree Acres forever.
6 All right. We looked at those. They
7 weren't very clear. I don't know that we could
8 come to some understanding about what those meant.
9 Arguabiy, they gave somebody who purchased a lot
10 the right to either get the whole packages of
1.3 service, including the recreational facilities, or
12 just the water and sewer services. It was kind of
13 unclear what was permitted there,
14 THE COURT: Let me —— on the copy he gave
15 me, there's -- on paragraph number 16, I can --
16 just the copy I have is somewhat unclear. So
17 water and --
18 MR. BOBO: It is on mine too.
18 THE COURT: -- sewage shall be paid by the
20 individual lot owners directly to Palm Tree, does
23 that say Acres?
22 MR. BOBO: Acres, yes. And I believe that
23 word is "forever."
24 THE COURT: Forever?
25 MR. BOBO: I think that word —-—

www.phippsreporting.com
888-811-3408
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MS. GABEL: I think it's --

MR. BOBQ: Anyway, these are --

THE COURT: It deesn't lock --

MS. GABEL: [t's longer than that.

THE COURT: Tt doesn't look like "forever."

MR. BOBO: Look at the original one. We
were trying to scan those things.

THE COURT: Okay.

MR. BOBO: I'll figure cut what that word

is.

THE COURT: Either way, whatever that
word --

MR. BOBO: They're gone anyway.

THE COURT:  Synonym for "forever."

MR. BOBG: Right, right.

THE COURT: All right.

MR. BOBO: Yeah. They're gone anyway or
these covenants are -- have deemed -- been deemed

expired anyway.

THE COURT: Okay.

MR. BOBO: As far as the water and sewer
system is concerned, the defendant park owners own
the water and sewer system. Water comes from a
series of two wells. It's pumped out of the well,

it's pumped into a treatment plant, and then it

www.phippsreporting.com
888-811-3408
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1 goes through the mobile home park in a series of
2 distribution lines, main waters and lateral lines,
3 and it goes to all the lots.
4 Now, it also goes to the plaintiffs' lots,
5 and they're continuing to get water and sewer
6 services without paying.
7 THE COURT: Who owns and operates the
8 treatment plant?
9 - MR. BOBO: The mobi;e.h5m§ip£rg swner. So
10 it's his responsibility tb=maiﬁ£aiﬁ it, operate
11 -.i;”wétér tg_hiéﬁgénants,

it, and provide pot b

12

3 COURT: Okay. Go ahead.

MR. BOBO: Then there's a sewer plant

18

ek .
19 | and -- I mean there's a sewer system, and the park
20 uses a collection system, its own internal
21 collection system, to collect all the sewer,
22 including from the rental residents, including
23 Mr. Harrison's clients as well, and that goes to a
24 1ift station. It's pumped up from a lift station
25 and goes into the Pasco County Regional Utilities

=T g s

www,.phippsreporting.com
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system.

THE COURT: Okay.

MR. BORO: So sewage disposed of by Pasco
County once it leaves the park.

The park is ultimately responsible for
maintaining all these facilities, for paying to
operate the facilitiess, and handling any kind of a
breakdown that occurs in the facilities, which
they are continuing to do today. So for both the
rental residents and the plaintiffs in this case,
they are continuing to get water. The rental --
the plaintiffs are simply not paying.

Historically, for 30 years; since my client
purchased the park, all of this package of -- it
was about 50 residents, now it's down to about 22,
historiecally, all of them chose the election you
saw in those covenants to get the package of
services. So they were paying a monthly fee, a
fee less than the rental residents were paying,
they paid a monthly fee, and for that monthly fee
they got to enjoy free use of the park's
facilities, or not free use, they were actually
paying to rent the park's facilities. Sometimes
that was called rent, sometimes it was called a

maintenance fee, it was called other things, but
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they were -- they had their lot inside the park,
they paid the park owner, and they could go and
come, using the park facilities just like
everybody else that was a rental resident, and
they got water and sewer services., Importantly,
rhere was no separate charge for those water and
sewer services. For 30 years, this worked
perfectly.

First of all, there was —- ‘it was easy.
There was no billing reguirement, you know.
Evervbody could just come and go and use the
facilities just the same as everyone else, and the
plaintiffs were basically treated like any other
renter. The real advantage was that it avoided
problems with the Public Service Commission.

In the package that I've given you, if you
will look past to the first document that's
highlighted like this in the case materials.

THE COURT: Okay.

MR. BOBO: These are the exemptions to
Public Service Commission regulation. One of the
exemptions that applies is landlords providing
service to their tenants without specific
compensation for the service.

So we were providing to these lot owners a
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1 package of services, they were renting the right

2 to use our land facilities, and they were getting
3 water and sewer services for no separate charge,

4 just a package fee just like our rental residents
5 got, so we were operating under this particular

6 exemption.

T Now, the action was commenced, as you

8 noted, when Mr. Schwob decided that he didn't want
9 the package of services any longer. Mr. Schwob

10 was the first plaintiff. He decided that I don't
11 want to use the rec hall or the pool or the
12 shuffleboard court or any of those facilities any
13 longer, I just want to have water and sewer

14 service to my lot, so he filed a lawsuit.
15 Judge Sestak looked at the lawsuit, and we
16 pled -- in defense, we pled the Marketable Record
17 Title Act, and he, I think, rightfully said to

18 him, you know, you need to go get counsel for this
19 one, this is too technical for you to use.
20 He reached out and got Mr. Harrison, good,
21 competent counsel, and Mr. Harrison filed the
22 first amended, the second amended, and the third
23 amended complaint. Somewhere aleong the line, the
24 other 21 residents joined in and they became the
25 plaintiffs in the action.
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d You've seen that Judge Sestak issued a

2 summary judgment, because the first issue was the
3 validity of these covenants. Are these covenants
4 still valid? 1Is there anything that still makes

5 the mobile home park provide water and sewer

6 services to these residents as far as the land

7 action? And you can see that summary judgment

8 order that was entered by the county court saying
9 that the covenants that you saw were extinguished
10 by Florida's Marketable Record Title Act, which

11 basically extinguished covenants after a 30-year
12 time period.

13 All right. We thought that would likely

14 resolve the action, It did'not. We offered to
15 centinue to providing -- provide the services, the
16 water and sewer services, as a package basis as it
17 had been historically done for the last 30 years,
18 and -- and that's not worked out. Our position is
19 we cannot provide water and sewer services on a
20 separate basis. It is illegal.
21 THE CQURT: From -- and just so I

22 understand what you're saying, as a stand-alone

23 basis?
24 MR. BOBO: Yes, sir. As a fee-for-service
25 basis. We cannot provide water and sewer services
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as a fee-for-service basis because it's illegal.
We simply do not have a Public Service Commission
certificate.

THE COURT: Okay.

MR. BOBO: We don't have a -- when you get
a Public Service Commission certificate, the PSC
grants you authority tec provide utility services
within a given geographic area. Not only does the
PSC do that, the PSC also éstablishes a rate
structure for you providing those utilities.

So we don't have a certificate. We don't
have a rate structure. We don't even have meters
in this mobile home park.

THE COURT: Okay.

MR. BOBD: So we don't have any billing
systems. We have no ability to do this, number
one.

Number two, we den't intend to seek a
Public Service Commission certificate here. And
the reason is simple. We have, like you said, 244
sites, 22 of those sites are the plaintiffs, so we
have 222 tenants who get water and sewer as part
of rent. If we went through ratemaking with the
Public Service Commission, we got a certificate

and we went through ratemaking =-- we have retained
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a Public Service Commission lawyer to make sure
that everything that we're arguing is kosher as
far as the Public Service Commission rules and
regs are concerned, we probably spent 10 grand on
this guy -- one thing we can confirm is if we go
through ratemaking, by law and by rule, we're
going to have to have a rate structure that's
going to take into effect things:likeﬁdebt
service, working capital, maiﬂtenéﬁce,
depreciation, taxes;zi?ééi;.3écounpipg.

We're evén.goihg-to have to{?ﬁﬁpte a profit
into that rate stfucture, so ﬁha@_ﬁéf;e going to

have to charge our 222 core rental residents,

1,:.ﬁhich.is really what our business is, we're going

' ~;t6 have ‘to-penalize those customers by paying a

substantially higher rate if we go through the

-_ﬁatéﬁaking process. We don't intend to do that.

This is about more than 30 years for me
doing mobile home parks. I've been through this
practice before. It will double,‘triple, even
quadruple the cost of providing water and sewer
services if you go through a ratemaking service,
and so we don't intend to do it.

We also don't intend to suffer the

additional administrative responsibilities

T
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1 associated with the Public Service Commission, and
2 we don't want to go through the billing
3 responsibilities to try to bill anvbody on a
4 separate basis, so that kind of gets to the core
5 of our argument.
6 You know, you saw from the memorandum, the
7 core of our argument is that the Public Service
8 Commission's jurisdiction over the provision of
9 water and sewer service is exclusive. I mean, it
10 has -- it is exclusive over the authority to
11 provide the utilities, the services provided, and
12 the rate structure.
13 And we can say what we want, you can -- if
14 you went back and saw all the original pleadings
15 that were filed in the county court, the gist of
16 this case is all about whether the mobile home
17 park owner has a perpetual responsibility to
18 burden its land and to provide water and sewer
19 services to all these individual residents. We
20 asked the court in cur motion to dismiss to look
21 at this Count Number 3.
22 Here's the demand in Count Number 3.
23 They're asking the court to enter a judgment
24 finding and determining and declaring the rights
25 and duties of the lot owners -— the plaintiffs --
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and the park owner with respect to the potable
water supply, in other words, they're asking the
court to affect the service issue, and the amounts
that the lot owners can be charged for such water
supply, in other words, Lhe rates.

All right. What we're asking the court to
do is simply confirm that under a 367 —— 367.011,
which is the second thing in this package, this is
the jurisdictional statute for the Public Service
Commissicn, the statute says in sub (2) 367.011:
The Public Service Commission shall have exclusive
jurisdiction over each utility with respect to its
authority, so we're saying the court can't make us
provide water and sewer system, only the Public
Service Commission can give us thal authority,
over the service, we don't have to provide
service, the only way we can do it is to go
through the Public Service Commission, and the
rates to be charged, which is exactly what they're
asking you to order in Count 3 of the complaint.

Now, the Public Service Commission is -- we
said it's exclusive jurisdiction, it's preemptive
jurisdiction, but it's also presumptive
jurisdiction. And the presumptive is important.

We gave the court several cases,
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1 Your Honor, and the seminal case is this Hill Top
2 Developer case, which is the first one after the
3 statute that you just looked at. Okay.
4 Everything that we provided you is either Supreme
5 Court law or 2nd DCA. So, this Hill Top is kind
6 of the seminal decision. Page 370 is where they
7 discussed with the Supreme Court -- I'm sorry, the
8 2nd District discusses the preempﬁibp doctrine.
9 THE COURT: Okay. . _
10 MR. BOBO: And this preemption doctrine is
11 stated to assure thatié'leq;giatiyei :intended
12 allocation qf jurisdiction_betﬁ;;n,admfhistrative
13 ageqciésfénd';he judiciary.is;maihféined without

cuption which would flow from judicial

ision %nté;ﬁhe.'rovince of the agency. And

they cthiuae ;hét -- this is an electric case,

said that anything that the PSC has

<hip

18 _urisaiction over, its jurisdiction is preemptive.
19 “The court has no right to step into that ring.

20 Then when you look on down, we've

21 highlighted in headnote 9 here -- and the reason
22 I -- we highlighted that is in this pleading the
23 court is saying that it should have been pled that
24 the plant facility expansion charge had been

25 approved by the PSC. The failure to plead that
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pack -- that fact imposed an infirmity upon the
debt claim which ousted the trial court of subject
matter jurisdiction to grant a judgment.

All right. There is no pleading anywhere
in this monstrous third amended complaint that we
have the authority to provide these plaintiffs
water or sewer services or a rate structure has
been enacted so that we can charge them a rate
structure in accordance with the law that has been
approved by the administrative agency.

All right. We go from Hill Top, we go to
the next case, which is a Supreme Court case.
Again, we're dealing here again with electricity
in this case., There was a dispute in Pinellas
County. A guy who was in a condominium said he
was overcharged for electricity and gas. He
wanted to bring a claim to recover his
overcharges. Judge Bryson used to be a circuit
court judge down in Hillsborough County. Judge
Bryson enjoined the Public Service Commission from
acting. A writ of prohibition was filed against
Judge Bryson by the Public Service Commission, and
that went to the Florida Supreme Court ultimately.

The court then is locking, when you're

dealing -- the court first says that the PSC has
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1 exclusive jurisdiction over utility issues, and
2 then we look to see this presumptive jurisdiction
3 issue comes up again on page 1225 -- or 1255, is
4 the court says the question is who decides whether
5 a particular complaint is within the PSC
6 jurisdiction. The PSC argues that it alone has
7 the right, and obviously the other side is arguing
8 that the circuit court has the right to make that
4 initial determination.
10 The court says that ultimately it is the
11 Public Service Commission that determines whether
12 it has jurisdictien on anything that is' arguably
13 within the ambit of its jurisdiction and the
14 appropriate remedy, if the Public Service
15 Commissicn was wrong, was for an appellate court
16 then to review the Public Service Commission's
17 actions and determine whether it ultimately had
18 original jurisdiction in the case. And it goes on
19 to say neither the general law nor the
20 constitution provides the circuit court concurrent
21 or cumulative power of direct review over PSC
22 action.
23 So, again, the PSC is something that's
24 supposed to be within its playing field. The P3C
25 makes the initial determination. If that

i
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1 determination is wrong, it goes to the appellate
2 court. It bypasses the circuit court altogether.
3 Anything that is arguably within the preemption of
4 the Public Service Commission goes to the
5 commission itself.
6 Then the greatest caution to the courts
T over These PSC issues was in the next case, which
g is, again, another 2nd District Court of Appeals
] case, and this one arose right out of this county
10 and on very similar facts,
11 This is the Public Service Commission
12 versus Lindahl case., All right. In Lindahl, the
13 PSC had approved rates for a mobile home park
14 owner to charge in a mobile home park. The
15 tenants of the park claimed that Chose rates
16 violated a restrictive covenant that had been long
17 ago recorded and it told them that they were going
18 to be able to get water, sewer, and other things
19 for I think it's $300 a year.
20 When the PSC looked at this, the PSC
21 established a rate structure that was higher than
22 that, the tenants complained, they sued, they came
23 into the Pasco County court and they asked Judge
24 Tepper to enter an injunction enjoining the
25 charging of those rates, and Judge Tepper entered
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3 that injunction.
2 That was appealed to the 2nd District Court
3 of Appeals, and the 2nd District said there on
4 page 64, the court guestion arising from this
5 dispure is whether the trial court was invested
6 with subject matter jurisdiction to issue the
i injunction.
8 And that had been one of the claims that
9 was pled here.
10 The court says: We determined in Hill Top
11 Developers that the legislature intended the PSC
12 to have plenary jurisdiction to establish the
13 rates charged by regulated utilities. To preserve
14 the legislature's allocation of jurisdictiocnal
15 authority between the administrative agency and
16 the general equitable power of the circuit courts,
17 we cauticned the bench against judicial intrusion
18 into the province of the agency.
15 and then they say something that you rarely
20 see in cases. They said: We, again, face
21 judicial interference with the regulatory function
22 and, as we did in Hill Top Developers, condemn the
23 trial court's intrusion into the PSC statutorily
24 delegated responsibility to fix a just,
25 reasonable, and compensatory rate for service
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1 availability. We, of course, reject the view
2 urged by the residents that the 1972 deed
3 restrictions supersede the order of the Public
4 Service Commission approving the rate structure.
5 It says the PSC's authcrity to raise or lower
6 utility rates, even those established by contract,
7 is preemptive.
8 Then the only other case that we've
9 provided in advance that affects this issue is
10 this next Supreme Court decision, PW Ventures
11 versus Nichols. That's cited sclely for the
12 proposition that, Your Honor, even if we serve one
13 customer who is not our rental resident, just one
14 customer, water and sewer on a fee-paid basis,
18 we're within the jurisdiction of the Public
16 Service Commission.
17 So we can't serve any of these residents
18 because, right now, they've disavowed any lease
19 arrangement with Lhe park owner. They're telling
20 us that they don't want to use any of our
21 facilities, that they don't want to rent any of
22 our real estate, none of our rec halls, our pools
23 or anything. All they want is stand-alone water
24 sewer and service. We can't do that. The only
25 way we can do that is to go through the Public
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1 Service Commission.
2 and what we're asking the court is simply
3 to confirm the plain language of the
4 jurisdictional statute which says that the PSC has
5 exclusive jurisdiction over authority, in other
6 words, the legal right to provide water and sewer
ki services, service, the obligation to provide the
8 service, and rates, which is exactly what they're
9 asking the court to order us to do in Count 3 of
10 the complaint. That's what they started doing,
13 that's what they've continued to do now for three
12 years is to make the allegation that, I'm sorry,
13 we bought our lots inside your mobile home park,
14 so, therefore, you forever and a day, you have to
15 continue to provide water and sewer services to
16 us.
17 We will do it on & package basis so long as
18 we can make an arguable claim that we come under
19 the jurisdiction -- or we come under the
20 exemptions here. But we are not going to provide
21 water and sewer services to them on an individual
22 basis because we do not have a certificate and we
23 are not going to go seek that certificate.
24 That's where we are.
25 THE COURT: Okay. Mr. Harrison, what's
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1 your --
2 MR. HARRISON: Sure. Now --
3 THE CQURT: I think that -- well, first,
i before you start, what's most troubling to me is
5 this 2nd DCA opinion, the Lindahl one. I mean,
& there's some pretty strong language there by the
7 DCA that this is an area that I need to be very
8 careful getting myself involved in,
9 MR. HARRISON: Well, absolutely. And we'll
10 talk -- I want to talk about his cases in a
11 minute.
12 THE COURT: Yeah,
13 MR. HARRISON: But let's talk about what
14 has happened here factually, because I think
15 that's important. The facts have not changed one
16 bit in the 30 years that these folks have owned
17 the park. The plaintiffs have always been fee
18 owners of their lots. We'wve never been anybody's
19 tenant. The park owners have always owned and
20 operated the water and sewer. That hasn't
21 changed, and it's always been operated in the
22 system that Mr. Bobo described to you. It's sort
23 of a unitary system, furnishes all the lots, the
24 rental lots and the fee-owned lots, no separate
25 metering, that's accurate. That has not changed
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1 one bit. That is exactly what's going on today,
2 exactly what's going -- everybody's getting water,
3 everybody's getting sewer under that exact same
4 system. It has not changed.
5 This claim that the park falls under the
6 exemption for landlord-tenant is apparently what
7 the park has relied on for many years to avoid
8 going to the PSC, but it's problem&@}c on the face
9 of it. It's problematic_bechﬁSe h&ﬁ_ '
10 their tenants when we.pﬁq our.iéfé:in fee and
11 we're not 1ea$ipghgqr#§ipper£§. _:':
12 Sqﬂghéyf;omg;ub.with:;hiﬁigxéﬁﬁéﬁt that
13 you‘ré:leésihguthe req;e&fiﬁna}"améhities. At one

T.theyqeveh said you're ‘leasing the roads,
‘e leasipg~the;water pipes. We're not leasing
thin@ég:LWé don't have any of possessory

§ffih*ény of those things.

:
“Their conduct for the past 30 years has

"been under this sort of concocted notion that

19

20 we're somehow their tenants so that they fall

21 under this exemption.

22 We've never been their tenants of anything.
23 There's no agreement they can hand you that says
24 we're renting anything from them and there never
25 has been, and that's never changed.
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]! And, frankly, that's an argument that the
2 PSC has seen before. We cited one of those
3 decisions in our response. Mobile home park says
4 we're under the exemption for landlord-tenant, and
5 the PSC says you can't be under the exemption,
[ these pecple own their lots in fee simple,
1 So it's a ruse. It's a sham. It's a way
8 to avoid PSC jurisdiction, and that's what they've
9 been happily doing, perhaps with a bunch of senior
10 citizens who don't know any better and didn't
11 care, until somebody decides to say, well, wait a
12 minute, you know, I want to take a look at this
13 system and see what's going on and if I don't want
14 to use all this other stuff, I shouldn't have to
15 pay for it,
16 But another fact that hasn't really
17 changed, although it's been modified slightly,
18 there's no other public supply of water to these
19 fee-owned lots. While the covenants were in
20 effect, the covenants had a separate covenant in
21 there that said you can't have well and septic on
22 the lots. So while the covenants were in effect,
23 there was no other way for anybody to get potable
24 water except from this system that was in
25 existence.
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1 The covenants are now gone, so that
2 restriction's gone. So, presumably, every one of
3 these fee-owned lots, at least in theory, could go
4 out and seek to put in a private well to supply
5 water. That hasn't happened. Don't know if it's
6 feasible. We don't know if the lots are big
7 enough. There's a lot of other things that go
8 into that. But at this moment, the only available
9 water supply is this system.
10 Same is true of the sewer. We couldn't do
11 septic tanks while the covenants were in effect
12 because the covenants said no well and septic. We
13 can't do septic tanks even without the covenants
14 being in effect because the lots -- the dimensions
15 of the lots are not large encugh Lo meet
16 Department of Health restrictions for separation,
17 so we couldn't do septic tanks even if we wanted.
18 So there's no available sewer system other than
19 the one that currently exists.
20 THE COURT: Go ahead.
gl MR. HARRISON: So the defendants take the
22 position that, yeah, you've been our tenants and
23 we've been under this exemption for all these
24 years. Whether or not that's the way that
25 exemption is supposed to work, I suppose we may

v
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i get to at some point or maybe the PSC will get to
2 at some point, but that's been their theory.
3 And now the question has arisen, well,
4 number one, are you obligated to supply us water;
5 number two, if you're going to supply us water,
6 what rights do we have.
1 There have been threats in this case that
8 are alleged in the complaint, more than one
9 occasion, where the park owners have said, you
10 know what, we're just going to turn off
11 everybody's water. We're not going to supply your
12 water anymore. Well --
13 THE COURT: Supply yours? As the
14 plaintiffs' water or ==
15 MR. HARRISON: To the fee owners, to the
16 plaintiffs.
17 THE COURT: Okay.
18 MR. HARRISON: Well, when you've got the
19 only available potable water supply, that becomes
20 problematic. When you say I'm cutting off potable
20k water to 20 lots and however many residents that
22 is, that's not a contract dispute anymore, that's
23 not a tort claim anymore, that's a public health
24 issue. You can't cut off the only supply of
25 potable water. But they've talked about doing
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1 that.
2 So we have a very convoluted set of facts
3 that have been in place for a very long time.
4 These people live there, bought there, in reliance
5 on having a water supply, because it's the only
6 water supply that's ever been and it's the only
7 water supply that's available today. Same with
8 the sewer. There's no other way to do it.
9 S0 the park owners say either you go along
10 with our construct that we're exempt or we're
11 illegal and we can't do it.
12 What we have asked for in Count 3 is for
13 the court to simply declare what the rights are of
14 these lot owners in terms of the existing water
15 supply. It's not a question of whether the court
16 can make them give us water. They're already
17 giving us water. They've been giving us water for
18 30 years., So we're not coming in saying,
19 Your Honor, you've got to order them to give us
20 water. We're coming in saying, Judge, they've
21 been giving us water for 30 years and now they're
22 threatening to cut the water off. We really need
23 the court to decide whether that can happen or
24 not. That's what this case is about. It's not
25 about ordering somebody who's never done it to
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1 come in and start running a utility.
2 And if the court determines based on 30
3 years of history among these parties and lots of
4 historical facts that somebody's going to have to
5 hear at some point that the water supply cannot be
6 terminated to these property owners, if that means
7 that they've got to go get a license from the PSC,
8 it may well mean that in the end, but that's not
9 the question that we're asking you to decide.
10 We're not asking you to tell them to go to the
11 PSC. We're not asking you to tell them to do
12 anything that they're not already doing.
13 What we're asking the court teo do is
14 declare whether or not tomorrcow, if they don't
15 want to litigate this issue anymore, they can send
16 out a notice to all these 22 lot owners and say,
17 as of Friday, you have no more water, good luck,
18 have a nice life, because that's what they've
19 threatened to do. That's what the case is with.
20 So, obviously the court has jurisdiction to
21 grant declaratory relief. Your declaration can
22 take many forms. Your declaration, in the end
23 after you hear all the evidence, may well be, you
24 know what, they don't have any right toc do any --
25 any obligation to do anything. You folks might be
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1 on your own. You might have to go seek out some
2 other way to get water. That's where you might
3 end up.
4 Your declaration might be, historically, we
5 have a 30-year course of conduct, a 30-year
6 practice, we have reliance, we have history, and
7 we have the very practical consideration that
8 there's no other way to get water and sewer.
9 That's a pretty serious practical consideration.
10 S0, we can't predict what the ultimate
4 decision may be. We can't predict what the court
12 will ultimately declare are the rights as between
13 the parties, but we're certainly entitled to have
14 the court declare them. That's what the case is
15 about.
16 Every case that they cited to you involves
17 either a currently regulated utility, the one that
18 Mr. Bobo talked about where the PSC had approved a
19 rate and somebody was complaining that they were
20 overcharged, well, if you're a currently regulated
21 utility, your revenues go to the PSC.
22 Other disputes in these cases involving --
23 in these cases, it was really no question about
24 the P3C's jurisdiction because in almost every cone
25 of them, you had a regulated utility in some
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fashion. You had a dispute in the Bryson case of
enjoining the PSC from essentially doing what
statute says it's supposed to do. 8o those cases
are pretty clear.

There's no case that they've presented to
you that looks like our situation. You have a

currently unregulated entity seemingly acting like

a utility but, at the same time, claiming they're
exempt from being licensed.

So, on the one hand, they're telling you,
you can't deal with this problem today or in this
case because the PSC has jurisdiction at the very
same time they're telling you but we're exempt
from the PSC's jurisdiction.

Well, they can't have it both ways. If
they're exempt, then the court's got to have the
ability to declare the rights of the parties. If
they're not exsmpt and it's really something that
needs to be regulated by the PSC, well, they ought
to go get a PSC license and then we can deal with
the PSC. We cannot have a situation where nocbody
governs their conduct. 2nd that's what they're
arguing. We're -- you can't do anything in the
circuit court because PSC has exclusive

jurisdiction, but, aha, we're exempt, so we're
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1 going to go to the PSC. We're going to operate in
2 this completely unregulated matter. That can't be
3 the right answer.
4 So at this point we think it is premature
5 to dismiss the claim for declaratory relief. We
6 know the court can declare the rights of the
i parties. No issue about that. In this context
8 ultimately, after the court hears some evidence,
9 hears some facts, you may decide to defer, you may
10 decide to grant very limited relief, you may
11 decide to declare that they're subject to PSC
12 jurisdiction and somebedy ought to go to the PSC,
13 but, we don't think it's appropriate in this case
14 to do that on a motion to dismiss where we've got
15 a 30-year history, we've got reliance, we've gol
16 no other available source of water, and we've got
17 people who are telling us, you know, at any
18 moment, if they decide they're irritated with us,
19 they'll just turn off water.
20 And, again, critically, you can't come in
21 and say the court can't act because of PSC
22 jurisdiction and in the same breath say but we're
23 exempt from PSC jurisdictiocn.
24 THE COURT: Give me just one second.
25 The other part that caused me some concern
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1 is the PW Ventures versus Nichols that says, in my
2 reading it, that a -- it looks like a private
B entity providing electrical service to a single
4 customer necessarily brought them under the
5 jurisdiction of the PSC as a public utility.
6 So my initial concern with it is if you —-
7 if you get what you're asking for, does that
8 necessarily transform the mobile home park into a
9 public utility, and if that's --— if that's the
10 case, do I have the authority to require them to
11 become a public utility.
12 MR. HARRISON: There's no guestion that the
i B issue resolved in that case, the PW Ventures case,
14 was this question of the meaning of supplying
x5 utility service to the public. That's how the
16 issue arose. The company in that case was saying
17 if we've only got one person we supply service to,
18 that's nct, guote, the public. The statute says
19 you're subject to utility regulation if you're
20 supplying utility service to the public. So the
21 court in that case said, no, one customer who's
22 not you is sufficient to bring you under PSC
23 jurisdiction. So, one person out there
24 constitutes the publiec. That's what that case was
25 about.
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1 THE COURT: Yeah.
2 MR. HARRISON: 1In this case, again, they're
3 already doing it. So whether or not they're
4 acting as a utility is not something the court has
5 to declare and we're not asking you to declare
&6 that or not. That is a de facto determination
7 that perhaps the PSC might make some day, and they
8 may well start looking at this at some point.
9 We're not asking the cocurt to declare that they're
10 a utility. We're asking the court to resolve
11 rights between private property owners based on a
12 historical set of facts.
13 Now, if the outcome is that we are entitled
14 to continue to receive water because it's the only
15 way we can get water, the result of that ruling
16 might mean that they're now a utility, unless they
17 find some exemption that applies and, as a result,
18 they might be -- they might be required to go to
15 the PSC and become regulated. But it's not the
20 action of the court that turns them into a utility
21 or not.
22 What they're doing and what we're asking
23 the court to continue to require is exactly what
24 they've been doing for 30 years. So it's not that
25 the court will turn them into a utility. Either
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they're a utility or not today. Either that
exemption that they're relying on under this sort
of concocted idea that you're renting the
clubhouse and, therefore, you're our tenant, so,
therefore, we're exempt, the courts doesn't have
ta worry about that. Somebody down the road might
decide that that's a bunch of hooey and you're not
really exempt, but we're not asking the court to
decide that either.

So we're not asking the court to do
anything that will change the status of what
they're doing or what the legal effect of it is.
The legal effect is the legal effect no matter
what this court says.

So if the court says Lhese folks are
entitled to continue to receive water, no, you
cannot turn it off, for a variety of reasons, that
may well be the extent of the court's
determination. 1In fact, you may at that point
say, and it looks like by virtue of that, you've
become subject now to regulation by the PS5C, so go
apply for a license and let them set the rates.
The court may decline to set a price or a rate.
But we're not there vet.

The fundamental guestion is can they take
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1 the position that they're not subject to
2 requlation by anybody. They're exempt from FSC
5 jurisdiction under this theory that they've come
4 up with for 30 years and, at the same time, you
5 can't tell us what we have do in this case, Judge,
6 because that's a matter for the PSC. Something
1 fundamentally flawed with that.
8 THE COURT: Has there been any contractual
9 arrangement between the —-- between your clients
10 and the mobile home park that would establish
11 the -- anything at all that shows this agreement
12 of the mobile home park providing services and
13 ameniries or the water and sewage as part of the
14 broader amenity package?
15 MR. HARRISON: There's no written
16 agreements where any individual lot owner has
17 signed onto anything that looks like a lease or
18 even a contract. And I think the park owner in
19 his deposition even said, no, there's no
20 agreements.
21 They would, each year, send out a notice
22 that is formatted to sort of follow the
23 requirements of the Mobile Home Act, and it's the
24 same notice that would go to the rental people in
25 the park, that says, okay, under the Mobile Home
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1. Act, we have to tell if you there's going to be a
2 rental increase and here's what we're telling you
% 7 for the new year. Some years, there were
4 increases. Some years, there weren't. And that
5 form called it wvaries things. It called it
6 monthly rent. It called it monthly maintenance.
7 It called it three or four different things.
8 But, again, as tc our people who own their
9 lots in fee, it's clearly not rent. Tt doesn't
10 matter what you call it on a form.
Il S0 other than that, other than that
12 once-a-year notice that says for the upcoming year
13 this is how much you're going to have to pay,
14 there's no contracts with our folks, there's no
15 agreements, there's nothing that says you're
16 renting or leasing the amenities. And I'm pretty
17 sure everybody's dug through whatever records they
18 have got at this point. We've been litigating for
19 a few years. Nobody's come up with a contract.
20 And Mr. Goss, the main party on the other
21 side, the main park owner, said in his deposition,
22 no, there's no leases, there's no agreements,
23 S0 e &
24 THE COURT: Is there anything in 723
25 that -- well, never mind. I'll look that up
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1 myself.
2 If I understand correctly, the covenants
3 that put 211 this into motion would have expired
4 in what, 20067 Would that be the 30 years from --
5 MR. HARRISON: I forget what we used &s the
6 trigger date for the 30 years.
7 MR. BOBO: 'l4. They would have expired
8 in Y4
8 THE COURT: It would have expired in 'l14.
10 Okay.
11 MR. HARRISON: And the other thing about
12 the covenants, although the covenants have that
13 provision that we've looked at that says you're
14 going to pay the park cwners for water and sewer,
15 that was always a little bit of a myslery too.
16 Because if vou recad those covenants carefully,
17 there's nothing in the covenants that says park
18 owner's required to supply water and sewer.
19 So the obligation to supply water and
20 sewer, wherever it comes from, does not emanate
21 from that those covenants. You could look at
22 those covenants all day long, they're not very
23 long, and nothing in there says park owner will
24 furnish water and sewer.
25 So we don't think the fact that the
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covenants have now been determined to be invalid
and that they no longer are in effect really
affects that fundamental gquestion. The water was
not being provided under the covenants because
there's nothing in the covenants that says they
have to do that. That's just been a matter of
course. When these folks came in and bought a
lot, that's what existed.

THE COURT: Okay.

MR. HARRISON: It came with water and
sewer.,

THE COURT: You have five minutes to
respond.

MR. BOBO: Let me -- let me try to blow
through this quickly as I can, Your Honor,.

THE COURT: Okay.

MR. BOBO: You asked if there was a
contract. There is no contract that complies with
the statute of frauds.

THE COURT: Okay.

MR. BOBO: So they're asking for a
perpetual obligation for the park owner to provide
their water and sewer service. There is no
written contract that complies with the statute of

frauds.
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1 Counsel is correct. We would send out a
2 notice on what we were going to charge you to use
3 our facilities for a year. We would negotiate
4 with the renting residents. We would negotiate
5 with the lot owners. We would come to a number,
6 and that's the number that would be charged on an
7 annual basis.
8 THE COURT: Well, if anything, they get --
9 the contract would be what that notice was and the
10 check that was paid.
11 MR. BOBO: Oral contract for that year,
12 yes.
13 THE COURT: Okay.
14 MR. BOBO: You asked if there's anything in
15 _ 723, No, sir, there's not., Nothing in 723 will
16 govern these fee simple lots. It will not.
17 THE COURT: Okay.
18 MR. BOBO: Counsel made an argument that we
15 were never renters. Well, either they were
20 renting the right to use our rec hall and pool and
21 shuffleboard courts or they were getting a license
22 to use them, but for whatever it was, we come down
23 to the fundamental gquestion for today. The
24 fundamental gquestion for today is exactly what
25 counsel just told you, and I wrote it down. He
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1 said, we're asking you to declare what our rights
-4 are. We're -- we believe that we have rights to
3 the water.
4 All right. When you look over at the
5 jurisdictional statute for the Public Service
6 Commission, it says they'll have exclusive
7 jurisdiction over authority, service, and rates.
g So, saying that we have rights to the
9 water, at the very least, is either authority or
10 service. And then he also goes on to ask you to
11 set the rates.  And that's -- we are falling
12 squarely within the Public Service Commission's
13 requlated authority by what he's just told you
14 he's asking for in Count 3.
15 They bought these lots. They made an
16 independent decision to buy them. The deeds show
17 that they did not buy them from the park owner.
18 They made their own bed. They decided to buy lots
19 inside a mobile home park.
20 So counsel argues to you that we've got a
21 30-year history, that there's reliance, that
22 there's this historical basis of you providing our
23 water services and there are practical
24 considerations here that we don't have anywhere
25 else where we can get water or sewer service.
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1 None of those four things or anything else they've
2 alleged in the complaint overrides the
3 jurisdiction of the Public Service Commission. I
4 don't care if there's a 75-year history of
5 providing water and sewer service. If it's not
6 done in compliance with the Public Service
7 Commission regulation, it is illegal, it's a
8 violation of 367, and only the Public Sgrvice
9 Commission has jurisdiction to:address”ihat issue.
10 So these independeht3con&idéfations, the 30
11 years, the reliance, the hisforyq we can't get it
12 any other way;.none of those tﬁings.épé-stated in
13 the chapter to be exemptions fd£ Pub1ic Service
14 :.acdﬁmission.regulation, and they can't be argued to

e B
do so.

You.got ;t absolutely right. You said, if
yqﬁ;ééthhét you're asking for, it transforms the
"?ﬁbﬁiie home park into a public utility.

If you told us that we have the obligation

20 to forever provide these 22 lots water and sewer
Z1 services, you've just transferred us and you have
22 just made us a public utility company.

23 You asked the question do I have any right
24 to make them go get a Public Service Commission
25 certificate, and the answer is no, sir, you do

T TR T e Ll
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L not.
2 We have been in this case for three years.
3 Counsel's excellent. I've watched him for three
4 years. I've watched him in the appellate court.
5 He knows what he's doing. If he could find a case
6 that would require us to provide utility services
7 to a neighboring landowner, you would have seen
8 it. At the first five minutes of the argument
9 today, you would have seen it.
10 THE COURT: One guestion I've got for you
11 that gives me some pause is the result, is if I —-
12 if I dismiss the count, the public health issue.
13 Is that a =- and this hasn't really been vetted in
14 what I've seen in the responses.
15 But do any of these people have certain
16 rights under any of the public health statutes
17 or -- that would address this kind of situation?
18 MR. BOBO: No¢, sir. First of all, the
19 public health risk argument that he's making does
20 not override Public Service Commission
21 jurisdiction. Number one, it does not.
22 Number two, Public Service Commissiocn
23 regulations would say if you don't pay for your
24 water and sewer services, you can get it turned
25 off. You might make the argument, but if you turn
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1 off my water and sewer system, then that's a
2 public health issue. But you've got the right
8 under Public Service Commission regulations to
4 turn off water if somebody doesn't pay for it.
5 They're not paying.
6 THE COURT: So ycu're saying because
7 regular utilities --
8 MR. BOBO: Yeah.
b} THE COURT: -- have the ability to turn off
10 the water —-
11 MR. BOBO: I'm primarily saying that an
12 argument that if you turn off my water, I have a
13 public health issue, deesn't change the fact that
14 Chapter 367 gives exclusive jurisdiction te the
15 Public Service Commission. The fact that here it
16 makes it conveluted doesn't change the fact that
e only the Public Service Commission has
18 jurisdiction over authority, service, and rates,
19 which is exactly what he's asking you to affect in
20 Count 3.
21 And the case law, I think, is clear that
22 even if you get near that sandbox, you have to
23 defer to the PSC.
24 THE CQURT: Okay. I want to move on to the
=5 plaintiff's motion for mediation. I'm sorry.
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We're kind of running short on time, but I think
probably most the issues are kind of overlapped.
Let me -- 1've read the motion. I don't know that
I need to hear much more argument as far as that.

But let's -- lelL's assume for the moment
that I grant your moticn to dismiss count, why
should I not send the rest of the counts to
mediation? I mean, they're the counts of
intentional infliction of emotional distress,
there are -- and I'll give you a chance to address
that, too, but from what I've read in ‘the case
law, I'm thinking I'm probably going to have fo
deny your motion on that unless there's more
argument you had to provide on that.

MR. BOBO: The whole thing, I mean Lhe
entire dispute in all the individual counts stem
from simply the fact that they say we have to
provide them water and sewer services, they are no
longer paying for it, and then there were
debt-related actions after that point to try to
recover the charges that they're continuing to run
up for a three-year period of time.

They're continuing to get water, sewer,
garbage. They're continuing to use the facilities

of the park. We got pictures of them all.
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THE COURT: Okay.

MR. BOBO: So they're continuing to operate
just as they have for the last 30 years without
paying.

So, for example, part of the FDUPTA claim
is, hey, you're trying -- or you're threatening to
cut off water and sewer services Lo us.

We know we're illegally providing water and
sewer services to you. We cut them off, we're
complying with the law.

THE COURT: All right. I understand what
you're --

MR. BOBO: Everything flows from that one
original peoint.

THE COURT: OQkay.

MR. BOBO: It's like big bang theory.

MR. HARRISON: Let me take issuve with that.

THE COURT: Go ahead.

MR. HARRISON: No, it deesn't. Whether or
not they have any ongoing cobligation to continue
to supply water and sewer has nothing do with the
fact that historically they have done so. And
historically, in an effort to collect money —- and
let me -- counsel said this three times now,

whether or not people are paying 1s way beyond
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anything in the complaint that you can deal with
on a motion to dismiss. But since he said it, the
facts are that some of these folks are paying.

We -- some of our folks are sending a check every
month that they're not cashing. They're pulting
it in a drawer --

THE COURT: Okay.

MR. HARRISON: -- pending the dispute. But
that's neither here nor there.

The counts that we have alleged include
things like they say you owe us all this meney
from this water, so they go out and they slap a
lien on my clients' property. That's got nothing
to do with PSC jurisdiction. Either you've got a
valid basis for a lien because you think I owe you
money or you don't. Doesn't matter what the PSC
says.

Intentional infliction of emotional
distress. We've alleged these are all senior
citizens, fixed income, some of them are disabled.
They're threatening these people, telling them
we're going to put up a gate and call you
trespassers, all this kind of stuff. Nothing to
do with PSC.

S0, those are money claims, those are
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damages claims, including claims for slander of
title and other damages claims. If they're
violating -- if they think what they're doing is
not a viclation of FDUPTA, well, the court can
decide that or we can go¢ talk about it in
mediation. But I've never seen somebody fight so
hard for three years not to go mediate a dispute.

MR. BOBO: Well, I'll give you the offer
right now. I mean, here's the mediation: We will
continue to’ provide water and sewer services on a
package basis as we have historically done for 30
years. That's it., That's our offer. TIt's
available today. You know, it may be available
for a few weeks. That's our offer in mediation.
That's what. we will do.

We will not go through and get a Public
Service Commission certificate. We'll fight that
to the end of time.

THE COURT: Okay.

MR. BOBO: So that's the reason why -- and
I've said it formally, informally, for three
years. We will provide vou water and sewer
services just like we have been doing. That is
going to be our offer in mediation, and the

mediation will last five minutes.

i
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MR. HARRISON: Well, that's not how
mediation works and that his nothing to do with
what about this lien you put on my property.

THE COURT: Yeah. I get it.

I'm going to take it under advisement, and
I will —= I'11 take it under advisement., I'll
enter an order.

Do we have anything else set after this?

MR. BOBO: No, sir.

MR. HARRISON: Nothing -- nothing pending
right now.

THE CQURT: Okay.

MR. BOBO: Would you like -- can we help at
all? Would you like proposed orders or anything
from us, Your Honor? I don'L know what your
practice is or what you'd like.

THE COURT: Well, I honestly haven't
figured cut what my practice is yet.

Proposed orders from both sides, I think,
would be -- would be appropriate, at least so that
it will give me an understanding of -- yeah, I'll
take proposed orders from both of you. What kind
of time frame do you think you can --

MR. BORO: I mean, at least for our motion

to dismiss. I don't know the proposed order on
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MR, HARRISON: Mediation's kind of yes or

no.

MR. BOBO: That's yes or no, yeah.

THE COURT: Right. Yeah. So I'll just --

I'm more focused on the motion to dismiss, so --
MR. HARRISON: 10 days?
THE COURT: 10 days. Is that --
MR. BOBO: It works for me.
THE COURT: -- good enough time?
MR. BOBQ: Yes, sir.
THE COURT: Okay. &ll right. So --
M3. GABEL: Your Honor?
THE COURT: -- 10 days from today.
Yes, ma'am.
MS. GABEL: Just so -- just so you clear up

this one question mark, that word in number 16 of

the covenants --

THE CQURT: Yes.

MS. GABEL: =-- it's "Incorporated."
Tree Acres, comma, Incorporated. Because
a big difference between "forever" and
"incorporated."

THE COURT: Incorporated. Yes, ther

MS. GABEL: Just thought I'd let you

Palm

there's

e is.

know.
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1 THE COURT: Thank you.

2 MS. GABEL: Sorry about that.

3 MR. HARRISON: Well, even if it's forever,
4 it's not forever anymore.

5 MS. GABEL: Well, it's ironic.

6 THE COURT: Yeah. Okay.

7 MR. HARRISON: Thank you, Judge.

8 THE COURT: All right.  Thank you.

9 MR. HARRISON: 1I1'll take the transcript,
10 please.

H THE COURT BREPORTER: An E-Tran or --

T2 MR. HARRISON: The whole works. Expedite
13 that for me.

14 THE COURT REPORTER: When do you need it?
15 MR. HARRISON: What's today?

16 THE COURT REPORTER: ‘oday is Friday.

17 MR. HARRISON: Middle of next week,

18 Wednesday.

19 THE COURT REPORTER: Mr. Bobo, he ordered
20 this.
22 B MR. BOBO: Give me a copy.
22 THE COURT REPORTER: Do you want an E-Tran?
23 MR. BOBO: Yes, please.

24 (Thereupon, the proceedings were concluded
25 at 11:00 a.m.)
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Filing # 73790327 E-Filed 06/19/2018 03:32:46 PM

IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PASCO COUNTY, FLORIDA

NELSON P, SCHWOB, et al.,
Plaintiffs,

V. " CASENO. 2017-CA-1696-ES
DIVISION: B

JAMES C. GOSS; EDWARD HEVERAN;

MARGARET E. HEVERAN; and PALM

TREE ACRES MOBILE HOME PARK,

Defendants.

“Lots”) within Palm Tree Actes mobile home park ("Palm Tree").

3. Defendants. Defendants are the Owners and operators of Palm Tree (the
“Property”). Owners’ title is evidenced by a copy of Owners’ Corrective Warranty Deed
attached to Plaintiffs’ Complaint and recorded in OR Book 1477, pages 0673-0680 of the Public
Records of Pasco County, Florida.

4, Palm Tree Acres Mobile Home Park. Palm Tree is a rental mobile home park

consisting of approximately 244 lots. Approximately 222 lots are occupied by homeowners who

own their mobile homes and lease their respective lots from Owners (collectively, the
Electronically Filed Pasco Case # 2017CA001696CAAXES 06/ 19/2018 03:32:46 PM
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“Homeowners”). The landlord tenant relationship between Owners and the Homeowners is
governed by Chapter 723, Florida Statutes.

5. Venue. Venue is proper in Pasco County, Florida, as Palm Tree is located in
Pasco County and the cause of action accrued in Pasco County.

6. Plaintiffs’ Claims. Plaintiffs maintain that Owners’ Property is burdened to
supply utility services to the Lots for an indefinite period of time. Plaintiffs also maintain that
Owners’ Property must supply utility services to their successors, heirs and assigns Plaintiffs
base their claims, in part, on the fact that Owners have prowded uullty semoes to the Lots in the
past, and Plaintiffs contend that they have no other reasonable optlon to obtam unhty services.

7. Plaintiffs further contend that wrthout Owners supply of uuhty semces, the Lots
are not habitable and public health Lssues w:ll arise from Plamuffs’ Sccupancy if utility services

currently supplied by Owners are d1scontmued

Plaintiff pur&hssed his or her Lot ﬁ'om an lndmdual prior owner of the Lots not associated with

Owners.

10. Thél;g _are;";O covenants, or restrictions running with the land that are binding upon
Plaintiffs and Owners, The former covenants applicable to the Lots attached as Exhibit A, have
been extinguished by the Florida Marketable Record Title Act, Chapter 712, Florida Statutes.
See, Order On Defendants’ Motion For Partial Summary Judgment dated December 8, 2016,
attached as Exhibit B,

11. Owners’ Constitutional Claims. Owners own the Property comprising Palm
Tree, in fee simple.

12, Various improvements exist on the Property including the utility systems used to
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supply utility services to all Homeowners (the “Utility Systems”). The Utility Systems include,
but are not limited to, a well field containing two wells, tanks, pumps, water treatment
equipment, controls, a generator, a water distribution system, a sewer collection system, and a
lift station.

13.  Owners have basic constitutionally protected property rights arising from their
ownership of the Property. Owners maintain that as the fee simple owners of the Property,
Owners are entitled to the full bundle of ownership rights constitutionally guaranteed to the
owners of real property by the Florida Constitution. The most vali:able aspect of the ownership
of the Property is the right to use it for any lawful purpose, or no use at all. Any infringement on
Owners’ full and free use of the privately: owned Property is a dlrect hmmanon on, and
diminution of the value of the Property Any forced use of the Property to suppiy utility services

to neighboring parcels vlolam Owners basnc constitutional rights, :

14, ngerty nghts arefmnong the most basic substantive rights expressly protected by

the Florida.( Co s 'tm\: o Lot
15 w ;Bﬁrdemng ths Property w:th any obllgatwn to supply utility services to the Lots

would unconsn_t_;_;t_l_;_);_:gp;yl,lregp'ict-the Property, and thereby adversely affect its use, marketability

and value, e i

16. While a landowner may constitutionally be required to suffer access by the
owners of a neighboring landlocked parcel, no similar principle requires a landowner to supply
utility services to an adjacent landowner who lacks access to the utility services necessary to
make the adjacent property habitable. Any such burden, requirement, or even governmentally

imposed restrictions, infringes upon Owners’ constitutionally protected bundle of rights to use

the Property for any lawful purpose, or no use at all.
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17.  There is a bona fide, actual, present practical need for the declaration by the Court
concerning these matters.

18.  The request for declaratory relief addresses a present, ascertained or ascertainable
state of facts as alleged above.

19.  The parties have, or reasonably may have, an actual, present adverse and
antagonistic interest in the subject matter, facts and law alleged.

20.  The antagonistic and adverse interests are all before the Court.

21.  The relief sought by Owners is not merely the giving of iggal_ a.'dlv'ice or a request
for direction from the Court. : : o

22.  The parties are in doubt about their gight;s;-_md the obligation jb'f the Property to
supply the requested utility services, and are e'ntit-l'er.l" to h:-we those déubts removed

23.  Only the Cireuit Court can adjudicate these scatitional rights. The Florida

Public Service Comtmssmn lacks the j_urisdictian ‘or authority to interpret or determine

omrers}mm

c‘g’n@éﬁtﬁfionally_ guaranteed to the owners of real property by the Florida
Constitution. . - .

24, Allgonditions necessary for the filing of this action have been fulfilled, otherwise

satisfied or waived :

25.  Plaintiffs’ persistent claims and alleged rights in Owners’ Property constitute
clouds upon the title of Owners’ Property.

26.  Owners have retained the undersigned law firm to represent them in this action
and are obligated to pay a reasonable fee for the undersigned’s services. Owners are entitled to
an award of their costs and reasonable attorneys’ fees for removing the claims and alleged rights.

WHEREFORE, Owners seek a declaratory judgment confirming that:

a. Owners are entitled to the full bundle of ownership rights constitutionally
guaranteed to the owners of real property by the Florida Constitution;

4
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b. Owners have a constitutional right to use their Property for any legal purpose or
no use at all;

c. Any forced use of the Property for the benefit of Plaintiffs violates Owners’ basic
constitutional rights;

d. Burdening the Property with any obligation to supply utility services to the Lots
would unconstitutionally restrict the Property, and thereby adversely affect its use, marketability
and value;

e. Owners have no duty to suffer the use of the Property to make the Lots habitable.
Any such burden, requirement, or even governmentally imposed restrictions, infringes upon
Owners’ constitutionally protected bundle of rights. o

f. Owners are entitled to the costs and attorneys’ fees irg'cmf:_'_v_:d.'to_:i'éihovc Plaintiffs’
claims and asserted rights; and, ' bt ™

g Such other relief as the Court deems appropriate.

. COUNTII |
OBLIGATIONTO SUPPLY WATER AND SEWER

27 Owners reallege Paragraphs T through 26 as if fully set forth herein.

28, A_ll_gP'_l';aintiifs:;_elt_J_:e_- alleged in the complaint to be Lot owners.

ersown the recreational amenities for the Community, as well as the water

b 1
and sewer systems

servicing'?aqh‘-l,-.pt._'
30. The (':‘dvéngli;ﬁ.--' Originally, Owners and each Lot owner were subject to

recorded resmctnv‘ecovenams (the “Covenants”) described in the original complaint.

31. Lot owners are permitted to use the Community’s recreational facilities and
receive water and sewer services for a fee.

32, The custom and practice has been for each Lot owner to pay a monthly fee for this
package of services.

33,  Owners’ obligation under the Covenants to supply any amenities or services have
expired or been rendered unenforceable by the marketable record title act, Chapter 712, Florida

Statutes (the “Act”)
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34.  As a result, Owners are no longer obligated to provide any services to the Lot
owners, including Plaintiffs.

35.  Some Plaintiffs also may no longer be obligated to accept and pay for services
under the Covenants. Their individual obligations may have expired or been rendered
unenforceable by the Act. A lot-by-lot, title-by-title examination is required to make this
determination.

36. Owners Have No Obligation To Unbundle Services. Recently, some Plaintiffs
have failed or refused to pay for any services furnished by Owners, wenfor.the ﬁater and sewer
services which Owners continue to provide. o

37.  Upon information and belief, some or all of these Plamtlﬁ's contend that they may
select which of Owners’ services they mtend to acoept These Plamuﬁ‘s argue that Owners must
offer their services on an é la c'arte basis, enabling each mdm_dual Plamtlﬂ‘ to select which
services, if any, they mtend to accept

' Owngrs ,d1sagree w:th th[s premlse Owners maintain that they have the right to

offer services, 1f-at all, as a package only A Lot owner may accept the package of services in its
entirety, or not at _allr R

39. Omera ob‘ntend that as the “master of their offer,” Owners may offer or not offer
services in their sole discretion.

40. Custom and practice has established that the Lot owners have accepted this
package arrangement and have negotiated for services only as a package.

41.  No written contracts continue to exist between Owners and any Plaintiff. Owners

are not obligated in any respect to supply any services to Plaintiffs.
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42.  All Plaintiffs are accepting services from Owners, including water, sewer, and
garbage services. Each Plaintiff knows, or should know, that Owners are not offering their
services on a free or gratuitous basis.

43.  The parties are in doubt about their rights. The prerequisites for declaratory relief
as stated in section 86.021, Florida Statutes, are present.

44.  Owners will offer their services to each Plaintiff only on a package basis.
Plaintiffs may take all or nothing.

45.  Plaintiffs contend that Owners must structure their of‘fcl_' as d:ictaf;éd by Plaintiffs,
on an individual basis.

46.  Each Plaintiff knew, or should have known, from their purchase of a Lot in the
Community, their title documems 88 well as‘a physncal inspection of thelr Loi ‘and its location
inside the mobile home park,thatservlces, mcludmg_ water.am_i sewer services, were being
supplied by Owne;s i

WHERBFORE, Owners seek a declaratory judgment confirming that:

a, “«:_Contract pnnclples mdlcate that the offeror is the master of the offer;

b. Omers may appmpnately offer utility services only as part of a package of
services and amemtles, .

c. Owners may condition their offer of services and amenities upon an application
and written contract; and

d. Such other relief as the Court deems appropriate.
COUNT III - IMPLIED CONTRACT
RECOVERY OF COMPENSATION FOR SERVICES AND
AMENITIES USED BY PLAINTIFFS NELSON P. AND BARBARA J. SCHWOB
47. This is an action to recover the reasonable value of services and amenities

voluntarily used by Plaintiffs, Nelson P. Schwob and Barbara J. Schwob (“Schwobs™).

48.  The amount in controversy is within the jurisdictional limits of this Court.
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49.  Prior to the institution of this action, Schwobs contracted for and received a
package of services and amenities from Owners consisting of access to Owners’ roads, drainage,
amenities, garbage collection service, maintenance and management services (the Amenities and
Services”). These Amenities and Services were provided based upon an oral contract with
Schwobs.

50.  With the filing of this action, Schwobs disavowed any contractual relationship
with Owners and insisted that Owners must contract with Schwobs on Schwobs’ terms. Owners

* have refused to do so.

51, Schwobs have continued to use Owners’ Amenities and Serwces

52.  Schwobs have continued to benefit from' Owners; ;r1apla_gemcnt;- maintenance and
repair of the Amenities and Services. L _ T e

53.  Schwobs impli:edlyl necogmzed that compensation for ti'l-c- Amenities and Services

was due Owners, ..~

Services, "<& _

55. Schwobs oweE)wners reasonable compensation for the value of the Amenities
and Services vol;i;i:éély 'feccived.

WHEREFORE, Owners demand judgment against Schwobs for damages, costs and such
other relief as the Court deems appropriate.

COUNT IV - IMPLIED CONTRACT
RECOVERY OF COMPENSATION FOR SERVICES AND
AMENITIES USED BY PLAINTIFFS DARRELL L. AND MARTHA K. BIRT
56. This is an action to recover the reasonable value of services and amenities

voluntarily used by Plaintiffs, Darrell L. Birt and Martha K. Birt (“Birts”).

57.  The amount in controversy is within the jurisdictional limits of this Court.
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58.  Prior to the institution of this action, Birts contracted for and received a package
of services and amenities from Owners consisting of access to Owners’ roads, drainage,
amenities, garbage collection service, maintenance and management services (the Amenities and
Services”). These Amenities and Services were provided based upon an oral contract with Birts.

59.  With the filing of this action, Birts disavowed any contractual relationship with
Owners and insisted that Owners must contract with Birts on Birts’ terms. Owners have refused
to do so.

60.  Birts have continued to use Owners’ Amenities and Ser\uces -

61. Birts have continued to benefit from O{imers’ méﬁaééhiem, maintenance and

repair of the Amenities and Services.

62.  Birts impliedly wcngjgad ﬂa-at-conipensalion for the Ameﬁities-;,hd Services was
due Owners. : '_ ' '
63.  Bits have bggnynjustly enrviched'-:_bj,r. the'use of Owners® Amenities and Services.

Bll'tS owe Owners reasonable mﬁbehmtion for the value of the Amenities and

Services ;Fol;aﬂtéfily received, - .

WHER.‘%EORE,Owners demand judgment against Birts for damages, costs and such
other relief as thc*C?m'tdeems appropriate.

COUNT V - IMPLIED CONTRACT
RECOVERY OF COMPENSATION FOR SERVICES AND

AMENITIES USED BY PLAINTIFFS FRANK E. AND LINDA J. BROWN

65. This is an action to recover the reasonable value of services and amenities
voluntarily used by Plaintiffs, Frank E. Brown and Linda J. Brown (“F&L Brown™).

66.  The amount in controversy is within the jurisdictional limits of this Court.

67.  Prior to the institution of this action, F&L Brown contracted for and received a

package of services and amenities from Owners consisting of access to Owners’ roads, drainage,

-139 -



Docket No. 20180142-WS
Date: December 27, 2018

Attachment K
Page 10 of 29

amenities, garbage collection service, maintenance and management services (the Amenities and
Services”). These Amenities and Services were provided based upon an oral contract with F&L
Brown.

68.  With the filing of this action, F&L Brown disavowed any contractual relationship
with Owners and insisted that Owners must contract with F&L Brown on F&L Brown’s terms.
Owners have refused to do so.

69.  F&L Brown have continued to use Owners’ Amenities and Services.

70, . F&L Brown have continued to benefit from Owners’ ma_nqggme:nt, maintenance
and repair of the Amenities and Services. _ | i

71.  F&L Brown impliedly rec_ognized _ﬂ;at- compensIation for the Amenities and
Services was due Owners. _ : - _ .. S %
72.  F&L Brown have been,un]ustly enriched by 1he use of | bwners’ Amenities and

Services.

F&QBmwn owe Owners reasonable compensation for the value of the Amenities
and Servi\ceswﬁllﬁnt;rily r__ecei_\;!eqll;-\ : Nl

WHER.EFG)RB,OWPGIS :'(;iemand judgment against F&L Brown for damages, costs and
such other relief: astthou.rt deems appropriate.

COUNT VI - IMPLIED CONTRACT
RECOVERY OF COMPENSATION FOR SERVICES AND
AMENITIES USED BY PLAINTIFFS PAUL AND SANDRA BROWN

74. This is an action to recover the reasonable value of services and amenities
voluntarily used by Plaintiffs, Paul Brown and Sandra Brown (“P&S Brown”).

75.  The amount in controversy is within the jurisdictional limits of this Court.

76.  Prior to the institution of this action, P&S Brown contracted for and received a

package of services and amenities from Owners consisting of access to Owners’ roads, drainage,

10
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amenities, garbage collection service, maintenance and management services (the Amenities and
Services”). These Amenities and Services were provided based upon an oral contract with P&S
Brown.

77.  With the filing of this action, P&S Brown disavowed any contractual relationship
with Owners and insisted that Owners must contract with P&S Brown on P&S Brown’s terms.
Owners have refused to do so.

78.  P&S Brown have continued to use Owners’ Amenities and S_igrvices.

79.  P&S Brown have continued to benefit from Owners’ management, maintenance
and repair of the Amenities and Services. -

80. P&S Brown impliedly recognized that cofﬁpenéaﬁon _fof;' 't}_;e Amenities and
Services was due Owners. | R

81. P&S Browg'_l;gyc'been'unjusﬂy enriched by the use-of Ovmers’ Amenities and

' P ; SxBrbwn owe Owners reason_able compensation for the value of the Amenities

and Servi-c.','e's.volﬁntarily received: -

WHEREFQRE, Owners demand judgment against P&S Brown for damages, costs and
S e

such other relief ﬁﬁ;ﬂ;ﬁe?(fburt deems appropriate.
COUNT VII - IMPLIED CONTRACT
RECOVERY OF COMPENSATION FOR SERVICES AND
AMENITIES USED BY PLAINTIFFS DENNIS M. AND CAROL J. COSMO
83. This is an action to recover the reasonable value of services and amenities
voluntarily used by Plaintiffs, Dennis M. Cosmo and Carol J. Cosmo (“Cosmos”).
84.  The amount in controversy is within the jurisdictional limits of this Court.

85.  Prior to the institution of this action, Cosmos contracted for and received a

package of services and amenities from Owners consisting of access to Owners’ roads, drainage,

11
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amenities, garbage collection service, maintenance and management services (the Amenities and
Services”). These Amenities and Services were provided based upon an oral contract with
Cosmos.

86.  With the filing of this action, Cosmos disavowed any contractual relationship with
Owners and insisted that Owners must contract with Cosmos on Cosmos’ terms. Owners have
refused to do so.

87.  Cosmos have continued to use Owners’ Amenities and Services.

88.  Cosmos have continued to benefit from Owners’ mghagcmeﬁ;; aintenance and
repair of the Amenities and Services. sl

89.  Cosmos impliedly recognized ;yat.gamj:éﬁqation for theAmenmw and Services
was due Owners. _ B . ! o

90. Cosmos have been uhjustly enriched by the use of Owners’ Amenities and
Services. " - ' '

%

Services voluntarily received,

Cosmos owe Owners reasonable cdinpensation for the value of the Amenities and

WHEREFORE ,Qvégljs demand judgment against Cosmos for damages, costs and such

other relief as th; Court deems appropriate.
COUNT VIHI - IMPLIED CONTRACT
RECOVERY OF COMPENSATION FOR SERVICES AND AMENITIES USED
BY PLAINTIFFS MARILYN C. MORSE, STEVEN P. AND LAURIE A. CUMMINGS

92, This is an action to recover the reasonable value of services and amenities
voluntarily used by Plaintiffs, Marilyn C. Morse, Steven P. Cummings and Laurie A, Cummings
(“Morse-Cummings™).

93.  The amount in controversy is within the jurisdictional limits of this Court.

94.  Prior to the institution of this action, Morse-Cummings contracted for and

12
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received a package of services and amenities from Owners consisting of access to Owners’
roads, drainage, amenities, garbage collection service, maintenance and management services
(the Amenities and Services”). These Amenities and Services were provided based upon an oral
contract with Morse-Cummings.

95. With the filing of this action, Morse-Cummings disavowed any contractual
relationship with Owners and insisted that Owners must contract with Morse-Cummings on
Morse-Cummings’ terms. Owners have refused to do so.

96,  Morse-Cummings have continued to use Owners’_w&ch_@dgewim.

97. Morse-Cummings have continued to _Eeneﬁt from Owners’ management,
maintenance and repair of the Amenities and Sej.r'vic. _ :

98.  Morse-Cummings impliedly reeogmzed that compenéﬂti_n’ﬁ __f't-)r-.tl;’é Amenities and
Services was due Owners. . . | o

99. Morse—Cumrgmgs ‘have been unjustly enriched by the use of Owners’ Amenities

100:k: " Morse-Cummings qﬁe Owners reasonable compensation for the value of the

Amenities and Sienaces voluntarily received.

101. WHEREFORE, Owners demand judgment against Morse-Cummings for
damages, costs and such other relief as the Court deems appropriate.
COUNT IX - IMPLIED CONTRACT
RECOVERY OF COMPENSATION FOR SERVICES
AND AMENITIES USED BY PLAINTIFF KAROL FLEMING
102. This is an action to recover the reasonable value of services and amenities

voluntarily used by Plaintiff, Karol Fleming (“Fleming”).

103. The amount in controversy is within the jurisdictional limits of this Court.

13
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104. Prior to the institution of this action, Fleming contracted for and received a
package of services and amenities from Owners consisting of access to Owners’ roads, drainage,
amenities, garbage collection service, maintenance and management services (the Amenities and
Services”). These Amenities and Services were provided based upon an oral contract with
Fleming.

105. With the filing of this action, Fleming disavowed any contractual relationship
with Owners and insisted that Owners must contract with Fleming on Fleming’s terms. Owners
have refused to do so. R

106. Fleming has continued to use Owners’ Amenities anﬁ!__fSéi-vices.

107. Fleming has continued to b@neﬁt from dwné.rs’. management,mamtenanee and
repair of the Amenities and Servic{{_‘;sl.ﬁ’;:\ h .h 2

108. Fleming 1mpliedlyreco'gnized that compqhs_ation fmo.'r the ;menities and Services

was due Owners. G

109. ‘imnghas been, un_;ustly enriched by the use of Owners’ Amenities and
Services.“ i | STy
110. Flmngo‘wgs@wners reasonable compensation for the value of the Amenities
and Services voltfntmlyrecewed
WHEREFORE, Owners demand judgment against Fleming for damages, costs and such
other relief as the Court deems appropriate.
COUNT X- IMPLIED CONTRACT
RECOVERY OF COMPENSATION FOR SERVICES AND
AMENITIES USED BY PLAINTIFF SOLANGE GERVAIS
111. This is an action to recover the reasonable value of services and amenities

voluntarily used by Plaintiff, Solange Gervais (“Gervais”).

112. The amount in controversy is within the jurisdictional limits of this Court.

14
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113. Prior to the institution of this action, Gervais contracted for and received a
package of services and amenities from Owners consisting of access to Owners’ roads, drainage,
amenities, garbage collection service, maintenance and management services (the Amenities and
Services”). These Amenities and Services were provided based upon an oral contract with
Gervais.

114, With the filing of this action, Gervais disavowed any contractual relationship with
Owners and insisted that Owners must contract with Gervais on Gerva__l_is’ terms, Owners have
refused to do so.

115. Gervais has continued to use Owners’ Amemtws andl'serifiéei:s.

116. Gervais has continued to benefit 'fr&m Owners’ managemmt,mmntenance and
repair of the Amenities and Services. .. - | . o N

117. Gervais imp!i_edly"recognized that compensation for the Amenities and Services

ais; as been;.unjlilst!y'enri'ched 'by the use of Owners’ Amenities and

119. Gerval owesaners reasonable compensation for the value of the Amenities

and Services volusifarily received.
WHEREFORE, Owners demand judgment against Gervais for damages, costs and such other
relief as the Court deems appropriate.
COUNT XI - IMPLIED CONTRACT
RECOVERY OF COMPENSATION FOR SERVICES AND
AMENITIES USED BY PLAINTIFFS BERND J. AND OPAL B GIERSCHKE
120. This is an action to recover the reasonable value of services and amenities

voluntarily used by Plaintiffs, Bernd J. Gierschke and Opal B. Gierschke (“Gierschkes”).

121.  The amount in controversy is within the jurisdictional limits of this Court.

15
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122.  Prior to the institution of this action, Gierschkes contracted for and received a
package of services and amenities from Owners consisting of access to Owners’ roads, drainage,
amenities, garbage collection service, maintenance and management services (the Amenities and
Services”). These Amenities and Services were provided based upon an oral contract with
Gierschkes.

123. With the filing of this action, Gierschke disavowed any contractual relationship
with Owners and insisted that Owners must contract with Gierschke__s on Gierschkes’ terms.
Owners have refused to do so. '

124.  Gierschkes have continued to use Owners’ 'Am'eni:ti&s and Services.

125.  Gierschkes have continued to. bemﬁ_; from  Owners’ mgnaggr:ﬁent, maintenance
and repair of the Amenities and Services, C : B

126.  Gierschkes lmplledlyrecogmzed that-éompefmiﬁoh for the Amenities and

G T

Services was due QWwners.

.-.'Giéi_sc]ik&"have been‘ﬁnjuéﬂy-.énfichcd by the use of Owners’ Amenities and

128. qurschkes‘g{vgetpwners reasonable compensation for the value of the Amenities
and Services vol\un,‘l%;ly'received.

WHEREFORE, Owners demand judgment against Gierschkes for damages, costs and
such other relief as the Court deems appropriate.

COUNT XII - IMPLIED CONTRACT
RECOVERY OF COMPENSATION FOR SERVICES AND

AMENITIES USED BY PLAINTIFFS CHARLES H. AND CAROL A. LePAGE

129. This is an action to recover the reasonable value of services and amenities
voluntarily used by Plaintiffs, Charles H. LePage, Sr. and Carol A. LePage (“LePages”).

130. The amount in controversy is within the jurisdictional limits of this Court.

16
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131. Prior to the institution of this action, LePages contracted for and received a
package of services and amenities from Owners consisting of access to Owners’ roads, drainage,
amenities, garbage collection service, maintenance and management services (the Amenities and
Services”). These Amenities and Services were provided based upon an oral contract with
LePages.

132.  With the filing of this action, LePages disavowed any contractual relationship
with Owners and insisted that Owners must contract with LePages on I_._.chges’ terms, Owners
have refused to do so. i

133. LePages have continued to use Owners’_A;nenitics_ and.Se'rvioes.

134. LePages have continued to benefit ﬁ'oni:"Owners‘ managgmeﬁi:_,—fmainlenance and
repair of the Amenities and Services. - _- - et R

135. LePages 1mp11edly{ecogmzed that -::ompensaﬁon.fpr-tilel Amenities and Services
was due Owners, - WeE

136, LePages have been unjustly enriched by the use of Ovmers’ Amenities and

Services. " ‘ o
137. LgP ea o?.'e_h()wners reasonable compensation for the value of the Amenities and
Services voluntarils recewed
WHEREFORE, Owners demand judgment against LePages for damages, costs and such
other relief as the Court deems appropriate. |

COUNT XIII - IMPLIED CONTRACT
RECOVERY OF COMPENSATION FOR SERVICES AND
AMENITIES USED BY PLAINTIFFS JAMES L. AND REBECCA L. MAY
138.  This is an action to recover the reasonable value of services and amenities

voluntarily used by Plaintiffs, James L. May and Rebecca L. May (“Mays”).

139. The amount in controversy is within the jurisdictional limits of this Court.
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140. Prior to the institution of this action, Mays contracted for and received a package
of services and amenities from Owners consisting of access to Owners’ roads, drainage,
amenities, garbage collection service, maintenance and management services (the Amenities and
Services”). I_These Amenities and Services were provided based upon an oral contract with Mays.

141, With the filing of this action, Mays disavowed any contractual relationship with
Owners and insisted that Owners must contract with Mays on Mays® terms. Owners have
refused to do so.

142. Mays have continued to use Owners’ Amenities and Scrvwes

143. Mays have continued to benefit from Owners’ ﬁ%ﬁégéfﬁent, maintenance and
repair of the Amenities and Services. .

144. Mays impliedly recognized that compensation for the'.Ame_.r-lit.it.'.s-:ghd Services was

due Owners.

Services voluntatily received, 2 ._
WHERJ%FORE, Qmers demand judgment against Mays for damages, costs and such
other relief as th;onurt decms appropriate.
COUNT XIV - IMPLIED CONTRACT
RECOVERY OF COMPENSATION FOR SERVICES
ANDAMENITIES USED BY PLAINTIFF LORI OFFER
147. This is an action to recover the reasonable value of services and amenities
voluntarily used by Plaintiff, Lori Offer (“Offer"):
148. The amount in controversy is within the jurisdictional limits of this Court.

149. Prior to the institution of this action, Offer contracted for and received a package

of services and amenities from Owners consisting of access to Owners’ roads, drainage,
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amenities, parbage collection service, maintenance and management services (the Amenities and
Services”). These Amenities and Services were provided based upon an oral contract with Offer.

150. With the filing of this action, Offer disavowed any contractual relationship with
Owners and insisted that Owners must contract with Offer on Offer’s terms. Owners have
refused to do so.

151.  Offer has continued to use Owners’ Amenities and Services.

152. Offer has continued to benefit from Owners’ management, maintenance and
repair of the Amenities and Services. | :

153.  Offer impliedly recognized that compensation for the ,Aliiéﬁities and Services was
due Owners. N

154.  Offer has been un_]ustly ennched by .the use of Owners’ Amcmtles ‘and Services.

155. Offer owes, Owners reasonable compensation for Lhe va]ue of the Amenities and
Services voluntanly wcelvcd |

WHBRBFGRE, Oumers demand judgment agamst Offer for damages, costs and such

other rel:eﬁas»the Court decms appropnate

% COUNT XV - IMPLIED CONTRACT
A COVERY OF COMPENSATION FOR SERVICES
AND "AMENITIES USED BY PLAINTIFF ELVIRA PARDO

156. This is an action to recover the reasonable value of services and amenities
voluntarily used by Plaintiff, Elvira Pardo (“Pardo”).

157. The amount in controversy is within the jurisdictional limits of this Court.

158. Prior to the institution of this action, Pardo contracted for and received a package
of services and amenities from Owners consisting of access to Owners’ roads, drainage,

amenities, garbage collection service, maintenance and management services (the Amenities and

Services”). These Amenities and Services were provided based upon an oral contract with Pardo.
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159.  With the filing of this action, Pardo disavowed any contractual relationship with
Owners and insisted that Owners must contract with Pardo on Pardo’s terms. Owners have
refused to do so.

160. Pardo has continued to use Owners’ Amenities and Services.

161. Pardo has continued to benefit from Owners’ management, maintenance and
repair of the Amenities and Services.

162. Pardo impliedly recognized that compensation for the Amenities and Services was

due Owners. !
163. Pardo has been unjustly enriched by the use of Oﬁgérs'?ﬁmenities and Services.
164. Pardo owes Owners reasonable; ciin'ipen'satior.i for the value of -.t_'he Amenities and
Services voluntarily received. . | - T
WHEREFORE, Ovmers demand ]udgment agmnst Pardo for damages, costs and such
other relief as the Couxt deems approprlate
"%~ COUNTXVI- IMPLIED CONTRACT

M “RECOVERY: OF COMPENSATION FOR SERVICES
i/ AND AMENITIES USED BY PLAINTIFF JAMES A. PASCO

165.  This is an;_\g.qppn to recover the reasonable value of services and amenities

voluntarily used i))[Pla.mqu. James A, Pasco (“Pasco”).

166. The amount in controversy is within the jurisdictional limits of this Court.

167. Prior to the institution of this action, Pasco contracted for and received a package
of services and amenities from Owners consisting of access to Owners’ roads, drainage,
amenities, garbage collection service, maintenance and management services (the Amenities and
Services”). These Amenities and Services were provided based upon an oral contract with

Pasco.
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168. With the filing of this action, Pasco disavowed any contractual relationship with
Owners and insisted that Owners must contract with Pasco on Pasco’s terms. Owners have
refused to do so.

169. Pasco has continued to use Owners’ Amenities and Services.

170. Pasco has continued to benefit from Owners’ management, maintenance and
repair of the Amenities and Services.

171.  Pasco impliedly recognized that compensation for the Amenities and Services was
due Owners. : | .

172.  Pasco has been unjustly enriched by the use of Owners". Aﬁenities and Services.

173. Pasco owes Owners reasonabl_g_ cbmpgnsation fof the value o_f the Amenities and

Services voluntarily received. . h o
WHEREFORE, Owners demand ]udgment agamst Pasco for’ damages, costs and such

other relief as the Court deems appmpna(e

" COUNT xvn - IMPLIED CONTRACT
p RECOVERY OF COMPENSATION FOR SERVICES AND
TIES USED'BY.PLAINTIFFS JAMES A AND JOYCE A PASCO

. action to recover the reasonable value of services and amenities
voluntarily used by, Plaldtiffs, James A. Pasco and Joyce A. Pasco (“J&] Pasco”).

175. The amount in controversy is within the jurisdictional limits of this Court.

176.  Prior to the institution of this action, J&J Pasco contracted for and received a
package of services and amenities from Owners consisting of access to Owners’ roads, drainage,
amenities, garbage collection service, maintenance and management services (the Amenities and
Services”). These Amenities and Services were provided based upon an oral contract with J&J

Pasco.
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177. With the filing of this action, J&J Pasco disavowed any contractual relationship
with Owners and insisted that Owners must contract with J&J Pasco on J&]J Pasco’s terms.
Owners have refused to do so.

178.  J&J Pasco have continued to use Owners’ Amenities and Services.

179. J&]J Pasco have continued to benefit from Owners’ management, maintenance
and repair of the Amenities and Services.

180. J&IJ Pasco impliedly recognized that compensation for th.? Ar_penities and Services
was due Owners. iy _. )

181. J&J Pasco have been unjustly cnric_hed_ by -the .use.df O;mers’ Amenities and
Services. R " i

182. J&J Pasco owe 0wner‘_s" reas;)ﬁable.corr-lpensation fo;'thé';f;alﬁe ..(;-if the Amenities
and Services voluntarily reccwed .

WHER.EFORB, Ownars demand Judgment agamst J&]J Pasco for damages, costs and

ol ,as-the Court deems appropnate

W COUNT XVIII IMPLIED CONTRACT
RECOVERY OF COMPENSATION FOR SERVICES AND
AMENITIES 'USED BY PLAINTIFFS DAVID L. AND KAY J, SMITH

183. 'I‘h;s"-ls ‘an action to recover the reasonable value of services and amenities

voluntarily used by flmnuﬂ's, David L. Smith and Kay J. Smith (“D&K Smith”).

184. The amount in controversy is within the jurisdictional limits of this Court.

185. Prior to the institution of this action, D&K Smith contracted for and received a
package of services and amenities from Owners consisting of access to Owners’ roads, drainage,
amenities, garbage collection service, maintenance and management services (the Amenities and
Services”). These Amenities and Services were provided based upon an oral contract with D&K

Smith.
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186. With .the filing of this action, D&K Smith disavowed any contractual relationship
with Owners and insisted that Owners must contract with D&K Smith on D&K Smith’s terms.
Owners have refused to do so.

187. D&K Smith have continued to use Owners’ Amenities and Services.

188. D&K Smith have continued to benefit from Owners’ management, maintenance
and repair of the Amenities and Services.

189. D&K Smith impliedly recognized that compensation, fo::\ the Amenities and
Services was due Owners. s -- P e

190, D&K Smith have been unjustly enriched by the use of Owners’ Amenities and
Services. _ . .

191. D&K Smith owe Ownersmasonablc compensation t_fo:_,th'e. valuef)f the Amenities
and Services volumanly reeeived vE A

WHEREFORE, Owners dcmancl judgment against. D&D Smith for damages, costs and

such other gm!‘lgt};;Coun deems appropnatc

COUNT XIX - IMPLIED CONTRACT
RECOVERY OF COMPENSATION FOR SERVICES AND
AMENI",[_IES US,ED BY PLAINTIFFS JAMES L. AND FRANCES E. SMITH

192. 'I:hlsns an action to recover the reasonable value of services and amenities
voluntarily used by Plaintiffs, James L. Smith and Frances E. Smith (“J&F Smith”).

193. The amount in controversy is within the jurisdictional limits of this Court.

194. Prior to the institution of this action, J&F Smith contracted for and received a
package of services and amenities from Owners consisting of access to Owners’ roads, drainage,
amenities, garbzlnge collection service, maintenance and management services (the Ar_mmities and

Services”). These Amenities and Services were provided based upon an oral contract with J&F

Smith.
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195.  With the filing of this action, J&F Smith disavowed any contractual relationship
with Owners and insisted that Owners must contract with J&F Smith on .J&F Smith’s terms.
Owmers have refused to do so.

196. J&F Smith have continued to use Owners’ Amenities and Services.

197. J&F Smith have continued to benefit from Owners’ management, maintenance

| and repair of the Amenities and Services.

198. J&F Smith impliedly recognized that compensation for the Amenities and
Services was due Owners. . . -

199. J&F Smith have been unjustly enriched by the use°f Owners’ Amenities and

Services.

200. J&F Smith owe Ownets reasonable compensation for the value-of the Amenities
and Services voluntarily received. -, "t

WHEREFQRE, Owners demand judgment against J&F Smith for damages, costs and

P COUNT XX - Il\;(PLlED CONTRACT
RECOVERY OF COMPENSATION FOR SERVICES AND
AMENITIES USED BY PLAINTIFFS JAMES E. AND MARGO M. SYMONDS
201, 'Ih“i‘s 1s an action to recover the reasonable value of services and amenities
voluntarily used by Plaintiffs, James E. Symonds and Margo M. Symonds (“Symonds”).
202. The amount in controversy is within the jurisdictional limits of this Court.
203. Prior to the institution of this action, Symonds contracted for and received a
package of services and amenities from Owners consisting of access to Owners’ roads, drainage,
amenities, garbage collection service, maintenance and management services (the Amenities and

Services”). These Amenities and Services were provided based upon an oral contract with

Symonds.
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204. With the filing of this action, Symonds disavowed any contractual relationship
with Owners and insisted that Owners must contract with Symonds on Symonds’ terms. Owners
have refused to do so.

205. Symonds have continued to use Owners’ Amenities and Services.

206. Symonds have continued to benefit from Owners’ management, maintenance and
repair of the Amenities and Services.

207. Symonds impliedly recognized that compensation for the .Amenities and Services
was due Owners. ¢ ) _

208. Symonds have been unjustly enriched by the use of OWﬁers’ Amenities and
Services. E ' I--‘

209. Symonds owe Owners reasonable compensation for the v_alu; Sf the Amenities
and Services voluntarily recewed . 2 S

WHEREFORE, Owners demand Judgment against Symonds for damages, costs and such

other reyef as the Courl deems appropnale .

..,Zf

COUNT XXI - lMPLlED CONTRACT
RECOVERY OF COMPENSATION FOR SERVICES AND
NITIES USED BY PLAINTIFF JEANETTE M. TATRO

210. Thxfs;f_i’gs' an action to recover the reasonable value of services and amenities
voluntarily used by Plaintiff, Jeanette M. Tatro (“Tatro”).

211. The amount in controversy is within the jurisdictional limits of this Court.

212. Prior to the institution of this action, Tatro contracted for and received a package
of services and amenities from Owners consisting of access to Owners’ roads, drainage,

amenities, garbage collection service, maintenance and management services (the Amenities and

Services”). These Amenities and Services were provided based upon an oral contract with Tatro.
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213.  With the filing of this action, Tatro disavowed any contractual relationship with
Owners and insisted that Owners must contract with Tatro on Tatro’s terms. Owmers have
refused to do so.

214, Tatro has continued to use Owners’ Amenities and Services.

215. Tatro has continued to benefit from Owners’ management, maintenance .and
repair of the Amenities and Services.

216. Tatro impliedly recognized that compensation for the Amenities and Services was
due Owners. - RS

217.  Tatro has been unjustly enriched by the use of Owners Anenities and Services.

218. Tatro owes Owners reasonable compensation for the value ofthe Amenities and

WHEREFORE, Own@rs demand judgment agamst Tatrc for da.mages, costs and such

other relief as the Com'r deems approprlate

© i+ COUNT XXII - IMPLIED CONTRACT
RECOVERY OF. COMPENSATION FOR SERVICES AND
AMENITIES USED BY PLA]NTIFFS RICHARD AND ARLENE TAYLOR

219. ;This is _an ‘_s_l_cta__l_on to recover the reasonable value of services and amenities
voluntarily used‘bg?lamuffs, Richard Taylor and Arlene Taylor (“Taylors™).

220, The amount in controversy is within the jurisdictional limits of this Court.

221. Prior to the institution of this action, Taylors contracted for and received a
package of services and amenities from Owners consisting of access to Owners’ roads, drainage,
amenities, garbage collection service, maintenance and management services (the Amenities and
Services”). These Amenities and Services were provided based upon an oral contract with

Taylors.
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222.  With the filing of this action, Taylors disavowed any contractual relationship with
Owners and insisted that Owners must contract with Taylors on Taylors’ terms. Owners have
refused to do so. |

223. Taylors have continued to use Owners” Amenities and Services.

224. Taylors have continued to benefit from Owners’ management, maintenance and
repair of the Amenities and Services.

225. Taylors impliedly recognized that compensation for the Amenities and Services
was due Owners. R =

226. Taylors have been unjustly enriched by the use of 0\;-"Ille1'3' Amenities and
Services, Re : g

227. Taylors owe Owners_ reasonable .éompens-aﬁon for the'vah.;:-:j.fﬁie Amenities and
Services voluntarily rccclved _ . |

WHEREFORB, Owners demand Judgment agamst Taylors for damages, costs and such

\

other reli asthe G! _m't-decms appropnate

coumxxm IMPLIED CONTRACT
RECOVERY OF COMPENSATION FOR SERVICES AND
AMENI’I‘[ES USED BY PLAINTIFF ANTHONY A. VARSALONE, JR.

228. Thls is: @n action to recover the reasonable value of services and amenities
voluntarily used by Plamuff, Anthony A. Varsalone, Jr. (“Varsalone™).

229, The amount in controversy is within the jurisdictional limits of this Court.

230. Prior to the institution of this action, Varsalone contracted for and received a
package of services and amenities from Owners consisting of access to Owners’ roads, drainage,
amenities, garbage collection service, maintenance and management services (the Amenities and
Services”). These Amenities and Services were provided based upon an oral contract with

Varsalone.
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231.  With the filing of this action, Varsalone disavowed any contractual relationship
with Owners and insisted that Owners must contract with Varsalone on Varsalone’s terms.
Owners have refused to do so.

232. Varsalone has continued to use Owners’ Amenities and Services.

233. Varsalone has continued to benefit from Owners’ management, maintenance and
repair of the Amenities and Services.

234. Varsalone impliedly recognized that compensation for the Amenities and Services
was due Owners. _ e

235, Varsalone has been unjustly enriched by the use of Owners’ Amenities and
Services. g . )

236. Varsalone owes Owners réasﬁnable compensation fqr' the yalue "3f the Amenities
and Services voluntarily rccewed | J

WHEREFORE, Owners demand judgment agamst Varsalonc for damages, costs and such
ri \ g

t?ourt deems appropnate

il =

COUNT XXIV IMPLIED CONTRACT
RECOVERY OF ‘COMPENSATION FOR SERVICES
'NITIES USED BY PLAINTIFF KATHLEEN R. VALK

237. This 1s an action to recover the reasonable value of services and amenities
voluntarily used by Plaintiff, Kathleen R. Valk (“Valk™).

238. The amount in controversy is within the jurisdictional limits of this Court.

239.  Prior to the institution of this action, Valk contracted for and received a package
of services and amenities from Owners consisting of access to Owners’ roads, drainage,

amenities, garbage collection service, maintenance and management services (the Amenities and

Services”). These Amenities and Services were provided based upon an oral contract with Valk.
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240, With the filing of this action, Valk disavowed any contractual relationship with
Owners and insisted that Owners must contract with Valk on Valk’s terms. Owners have refused
to do so.

241. Valk has continued to use Owners® Amenities and Services.

242, Valk has continued to benefit from Owners’ management, maintenance and repair
of the Amenities and Services.

243. Valk impliedly recognized that compensation for the An}eniges and Services was
due Owners. _ o

244, Valk has been unjustly enriched by the use of Owi;.eisf A:n;;ities and Services.

245. Valk owes Owners reasonable ggmﬁqhsa&on for the value .of_'- fhe Amenities and

Services voluntarily received.

WHEREFORE, Ownefs, domanid judgment against Vak for damages, costs and such

_,_:_-.Clsmmgé' TIFICATE OF SERVICE

: .copy-of the foregoing has been furnished by email to Richard A.
'_"tt Rlchard A. Harrison, P.A., 400 Noth Ashley Drive, Sulte

lorida Bar No. 356980
Jody B. Gabel

Florida Bar No. 0008524

LUTZ, BOBO & TELFAIR, P.A.
2 North Tamiami Trail, Suite 500
Sarasota, Florida 34236-5575
Telephone: 877/951-1800
Facsimile: 941/366-1603

jabobo@lutzbobo.com

jbgabel@lutzbobo.com
Attorneys for Defendants
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FILED 12/27/2018
DOCUMENT NO. 07678-2018
State of Florida FPSC - COMMISSION CLERK

Public Service Commission

CAPITAL CIRCLE OFFICE CENTER @ 2540 SHUMARD OAK BOULEVARD
TALLAHASSEE, FLORIDA 32399-0850

-M-E-M-O-R-A-N-D-U-M-

DATE: December 27, 2018

TR Office of Commission Clerk (Slauffer)d @{ n
i — 4, J
FROM: Division of Engineering (M. Watts) 7‘} ZL\ ‘\\3“ QPS
Division of Accounting and Finance (Bulecza-Banks, Fletcher, Johnson, Norris) N—‘\
Division of Economics (Friedrich) Y- ﬂi}
Office of the General Counsel (Crawford, Nieveslfﬂ\J /)7 {}/“1 )

RE: Docket No. 20170249-WS — Application for certificates to provide water and
wastewater service in Orange County by RSPI MHC, LLC.

AGENDA: 01/08/19 — Regular Agenda — Proposed Agency Action for Issues 2 through 6 —
Interested Persons May Participate

COMMISSIONERS ASSIGNED: All Commissioners

PREHEARING OFFICER: Polmann

CRITICAL DATES: 02/28/19 (Statutory deadline for original certificate
pursuant to Section 367.031, Florida Statutes, waived by

applicant until this date.)

SPECIAL INSTRUCTIONS: None

Case Background

RSPI MHC, LLC (RSPI or Utility) is located in Orange County, Florida. Based on its
application, the Utility provides water and wastewater service to 519 residential mobile home
customers. According to Florida Department of Environmental Protection (DEP) documents, the
water and wastewater systems were built in 1973 to service the mobile home park and a
convenience store. RSPI acquired the mobile home park, including the provision of water and
wastewater treatment service in 2005. At that time, the convenience store referenced in a 1973
DEP construction permit document was no longer a customer of the Utility. Until 2016, RSPI
included the cost of providing water and wastewater service to the residents of the mobile home
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park (MHP) in the rent. Therefore, pursuant to Section 367.022(5), Florida Statutes (F.S.), the
Utility was exempt from Florida Public Service Commission (Commission) regulation.

On February 29, 2016, a resident of the MHP contacted the Commission via email regarding the
regulatory status of RSPL.' The resident stated that RSPI had been installing individual meters to
each residence since March 2015. She also stated that they had received a notice on January 2,
2016, informing them that new rent rates would go into effect on April 1, 2016, along with
separate bills for water and wastewater service.

On May 20, 2016, staff held a teleconference with RSPI to discuss the nature of the service being
provided to the MHP residents, and the conditions that would exempt it from Commission
regulation. After considering staff’s comments during the teleconference, together with its own
business goals, RSPI concluded that it should file an application for original water and
wastewater certificates. Staff worked with an engineering firm retained by the Utility to prepare
financial records, maps, and territory descriptions that met the requirements of the Commission’s
rules. On November 20, 2017, RSPI filed its application for original water and wastewater
certificates. Staff found its application to be deficient and issued a deficiency letter on December
20, 201 7.2 The Utility cured the deficiencies on September 7, 2018.

Pursuant to Section 367.031, F.S., the Commission shall grant or deny an application for a
certificate of authorization within 90 days after the official filing date of the completed
application. The application was deemed complete on September 7, 2018, which is considered
the of3’ﬁcial filing date. RSPI has waived the 90-day statutory deadline through February 28,
2019.

This recommendation addresses the application for original water and wastewater certificates
and the appropriate rates and charges for the Utility. The Commission has jurisdiction pursuant
to Sections 367.031 and 367.045, F.S.

'Document No. 07364-2018, filed on December 3,2018, in Docket No. 20170249-WS.
2Document No. 10776-2017, filed on December 20, 2017, in Docket No. 20170249-WS.
*Document No. 06689-2018, filed on October 22, 2018, in Docket No. 20170249-WS.
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Discussion of Issues
Issue 1: Should the application for water and wastewater certificates by RSPI be approved?

Recommendation: Yes. RSPI should be granted Certificate Nos. 673-W and 574-S to serve
the territory described in Attachment A, effective the date of the Commission’s vote. The
resultant order should serve as RSPI’s water and wastewater certificates and it should be retained
by the Utility. (M. Watts, Johnson)

Staff Analysis: On November 20, 2017, RSPI filed its application for original water and
wastewater certificates in Orange County, Florida. Upon review, staff determined the original
filing was deficient and sent a deficiency letter on December 20, 2017. Staff also sent data
requests to the Utility seeking additional information. RSPI corrected the deficiencies on
September 7, 2018, which is considered the official filing date for the application. The Utility’s
application is in compliance with the governing statutes, Sections 367.031 and 367.045, F.S.

Notice

On September 7, 2018, RSPI filed proof of compliance with the noticing provisions set forth in
Rule 25-30.030, Florida Administrative Code (F.A.C.). No entity filed a protest during the
protest period and the time for filing objections has expired.

Land Ownership and Service Territory

RSPI provided adequate service territory and system maps and a territory description as required
by Rule 25-30.034, F.A.C. The legal description of the service territory is appended to this
recommendation as Attachment A. The application contains a copy of a special warranty deed
that was executed on February 2, 2005, as evidence that the Utility owns the land upon which the
water and wastewater treatment facilities are located pursuant to Rule 25-30.037(2)(s), F.A.C.

Financial and Technical Ability

Pursuant to Rule 25-30.034(1)(i), F.A.C., the Utility provided statements describing its financial
ability to provide service. Staff reviewed the financial statements of RSPI and believes the
current owner has documented adequate resources to support the Utility’s water and wastewater
operations.

Regarding technical ability, the Utility stated in its application that it has owned and operated the
subject water and wastewater system since purchasing the community in 2005. RSPI also stated
that it has a full-time utility director responsible for the operation and maintenance of the RSPI
water and wastewater treatment systems as well as other facilities throughout the country. RSPI
has no compliance issues on file with the DEP and is current with its monitoring requirements.

Conclusion

RSPI should be granted Certificate Nos. 673-W and 574-S to serve the territory described in
Attachment A, effective the date of the Commission’s vote. The resultant order should serve as
RSPI’s water and wastewater certificates and it should be retained by the Utility.
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Issue 2: What are the appropriate rates and charges for RSPI?

Recommendation: The recommended monthly water and wastewater rates, on Schedule No.
1, are reasonable and should be approved. The Utility should file revised tariff sheets and a
proposed customer notice to reflect the Commission-approved rates. The approved rates should
be effective for service rendered on or after the stamped approval date on the tariff sheets
pursuant to Rule 25-30.475(1), F.A.C. The approved rates should not be implemented until staff
has approved the proposed customer notice and the notice has been received by customers. The
Utility should provide proof of the date notice was given within 10 days of the date of the notice.
(Friedrich)

Staff Analysis: The Utility provides water and wastewater service to approximately 519
customers within the Palm Isles and Rock Springs Mobile Home Communities. All of the
Utility’s customers are residential with the exception of a community club house. Additionally,
the Utility indicated that all customers, including the club house have 3/4” meters. Currently the
Utility bills its customers a combined rate for water and wastewater service which consists of a
monthly base facility charge (BFC) of $14.00 and inclining block rates of $1.50 per 1,000 for 0-
4,000 gallons, $3.50 per 1,000 for 4,001-8,000, and $6.50 per 1,000 for all gallons in excess of
8,000. Due to the combined nature of the utility’s current rates, there is no residential wastewater
cap.

It is Commission practice to establish separate rates for water and wastewater systems.* The
Utility allocated its existing rates between its water and wastewater systems to reflect the
approximate costs to serve each system. This resulted in approximately 35 percent allocated to
the Utility’s water system and 65 percent allocated to the Ultility’s wastewater system. Staff
believes this is reasonable because, typically, it is more costly to provide wastewater than water
service. The Ultility’s current rates are shown in Table 2-1, as well as the Utility’s proposed
allocation between its water and wastewater systems.

*Order No. PSC-05-1116-PAA-WS, issued November 7, 2018, in Docket No. 050061-WS, In re: Application for

grandfather certificates to operate water and wastewater facility in Okeechobee County by Pine Ridge Management
Corporation.
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Table 2-1
RSPI's Water and Wastewater Rates
Current Rates Proposed Rates

Water and Wastewater Water Wastewater
Base Facility Charge $14.00 $5.00 $9.00
Gallonage Charge
0-4,000 $1.50 $0.50 $1.00
4,001-8,000 $3.50 $2.50 $1.00
All Over 8,000 $6.50 $5.50 $1.00
Typical Residential 3/4” Meter Bill Comparison
3,000 Gallons $18.50 $6.50 $12.00
5,000 Gallons $23.50 $9.50 $14.00

Based on the above, the recommended monthly water and wastewater rates, on Schedule No. 1,
are reasonable and should be approved. The Utility should file revised tariff sheets and a
proposed customer notice to reflect the Commission-approved rates. The approved rates should
be effective for service rendered on or after the stamped approval date on the tariff sheets
pursuant to Rule 25-30.475(1), F.A.C. The approved rates should not be implemented until staff
has approved the proposed customer notice and the notice has been received by customers. The
Utility should provide proof of the date notice was given within 10 days of the date of the notice.
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Issue 3: What are the appropriate miscellaneous service charges for RSPI?

Recommendation: The miscellaneous service charges identified in Table 3-5 are reasonable
and should be approved. The Utility should file revised tariff sheets and a proposed customer
notice to reflect the Commission-approved miscellaneous service charges. The approved charges
should be effective for service rendered or connections made on or after the stamped approval
date on the tariff sheets provided customers have received notice pursuant to Rule 25-30.475,
F.A.C. The Utility should provide proof of noticing within 10 days of rendering its approved
notice. (Friedrich)

Staff Analysis: RSPI does not currently have miscellaneous service charges in place. Section
367.091, F.S., authorizes the Commission to establish miscellaneous service charges. The Utility
requested establishment of miscellaneous charges and staff compiled the Utility’s cost
justification, as required by Section 367.091(6), F.S., through a series of data requests in order to
calculate staff’s recommended miscellaneous service charges.

The calculations for staff’s recommended miscellaneous service charges are shown in Tables 3-1
through 3-4 and are rounded up to the nearest tenth. Staff’s recommended miscellaneous service
charges are shown in Table 3-5. Furthermore, staff’s recommended miscellaneous service
charges are applicable for the Utility’s water and wastewater systems. If both water and
wastewater services are provided, only a single charge is appropriate unless circumstances
beyond the control of the Utility require multiple actions.

Initial Connection Charge

The initial connection charge is levied for service initiation for new customers. An RSPI
representative makes one trip when performing the service for an initial connection. Based on
labor and transportation to and from the service territory, staff recommends initial connection
charges for RSPI’s water and wastewater systems of $11.50 for normal hours and $14.00 for
after hours. Staff’s calculations are shown below in Table 3-1.

Table 3-1
Initial Connection Charge Calculation
Normal After

Activity Hours Cost Activity Hours Cost
Administrative Labor Administrative Labor
($15/hr x1/4hr) $3.75 | ($15/hr x1/4hr) $3.75
Field Labor Field Labor
($15/hr x 1/3 hr) $5.00 | ($22.50/hr x 1/3 hr) $7.50
Transportation Transportation
(80.535/mile x 5 miles-to/from) $2.68 | ($0.535/mile x 5 miles-to/from) $2.68
Total $11.43 | Total $13.93
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Normal Reconnection Charge

A normal reconnection charge is levied for the reconnection of service subsequent to a customer
requested disconnection. A normal reconnection requires two trips, which includes one to turn
service off and the other to turn service on. Based on labor and transportation to and from the
service territory, staff recommends normal reconnection charges of $20.40 for normal hours and
$24.20 for after hours. Staff’s calculations are shown in Table 3-2.

Table 3-2
Normal Reconnection Charge Calculation
Normal After

Activity Hours Cost Activity Hours Cost
Administrative Labor Administrative Labor
($15/hr x1/4hr x 2) $7.50 | ($15/hr x1/4hr) $7.50
Field Labor Field Labor
($15/hr x 1/4 hr x 2) $7.50 | ($22.50/hr x 1/4hr x 2) $11.25
Transportation Transportation
($0.535/mile x 5 miles-to/from x 2) $5.36 | ($0.535/mile x 5 miles-to/from x 2) $5.36
Total $20.36 | Total $24.11

Violation Reconnection Charge

The violation reconnection charge is levied prior to reconnection of an existing customer after
discontinuance of service for cause. The service performed for violation reconnection requires
two trips, which includes one trip to turn off service and a subsequent trip to turn on service once
the violation has been remedied. Based on labor and transportation to and from the service
territory, staff recommends violation reconnection charges for RSPI’s water system of $20.40 for
normal hours and $24.20 for after hours. However, for RSPI’s wastewater system, this charge
should be set at actual cost pursuant to Rule 25-30.460(1)(c), F.A.C., and should only be levied if
service is discontinued for a wastewater only customer. Staff’s calculations are shown in Table
3-3.

Table 3-3
Violation Reconnection Charge Calculation
Normal After
Activity Hours Cost Activity Hours Cost

Administrative Labor Administrative Labor

$15/hr x1/4hr x 2) $7.50 | ($15/hr x1/4hr x 2) $7.50
Field Labor Field Labor
($15/hr x 1/4 hr x 2) $7.50 | ($22.50/hr x 1/4 hr x 2) $11.25
Transportation Transportation
($0.535/mile x 5 miles-to/from x 2) $5.36 | ($0.535/mile x 5 miles-to/from x 2) $5.36
Total $20.36 | Total $24.11
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Premises Visit Charge

The premises visit charge is levied when a service representative visits a premises at the
customer’s request for complaint resolution and the problem is found to be the customer’s
responsibility. In addition, the premises visit charge can be levied when a service representative
visits a premises for the purpose of discontinuing service for nonpayment of a due and collectible
bill, and does not discontinue service because the customer pays the service representative or
otherwise makes satisfactory arrangements to pay the bill. A premises visit requires one trip.

Based on labor and transportation to and from the service territory, staff recommends a premises
visit charge of $11.50 for normal hours and $14.00 for after hours. Staff’s calculations are shown
in Table 3-4.

Table 3-4
Premises Visit Charge Calculation
Normal After
Activity Hours Cost Activity Hours Cost
Administrative Labor Administrative Labor '
($15/hr x1/4hr) $3.75 | ($15/hr x1/4hr) $3.75
Field Labor Field Labor
($15/hr x 1/3 hr) $5.00 | ($22.50/hr x 1/3 hr) $7.50
Transportation Transportation
(3$0.535/mile x 5 miles-to/from) $2.68 | ($0.535/mile x 5 miles-to/from) $2.68
Total $11.43 | Total $13.93
Table 3-5
Recommended Miscellaneous Service Charges
Staff Recommended
Normal Hours After Hours

Initial Connection Charge $11.50 $14.00

Normal Reconnection Charge $20.40 $24.20

Violation Reconnection Charge (Water Only) $20.40 $24.20

Violation Reconnection Charge (Wastewater Only) Actual Cost

Premises Visit Charge $11.50 | $14.00

Conclusion

Based on the above, the miscellaneous service charges identified in Table 3-5 are reasonable and
should be approved. The Utility should file revised tariff sheets and a proposed customer notice
to reflect the Commission-approved miscellaneous service charges. The approved charges should
be effective for service rendered or connections made on or after the stamped approval date on
the tariff sheets provided customers have received notice pursuant to Rule 25-30.475, F.A.C. The
Utility should provide proof of noticing within 10 days of rendering its approved notice.
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Issue 4: What is the appropriate late payment charge for RSPI?

Recommendation: The appropriate late payment charge for RSPI is $4.50. The Utility should
file revised tariff sheets and a proposed customer notice to reflect the Commission-approved
charge. The approved charge should be effective for services rendered on or after the stamped
approval date on the tariff sheet provided customers have received notice pursuant to Rule 25-
30.475(1), F.A.C. The Utility should provide proof of noticing within 10 days of rendering the
approved notice. (Friedrich)

Staff Analysis: RSPI does not currently have a late payment charge in place. The Utility
requested a late payment charge and staff compiled the Utility’s cost justification, as required by
Section 367.091(6), F.S., through a series of data requests in order to calculate staff’s
recommended late payment charge.

The goal of allowing late payment charges is two fold: first, it encourages customers to pay their
bills on time, and second, if payments are not made on time, it ensures that the cost associated
with collecting late payments are not passed on to the customers who do pay on time.> The
Utility has a total of 519 customer accounts and approximately 4 percent of the customers do not
pay by the due date each month. Because the Utility does not currently have an approved late
payment charge, the Utility’s only recourse is to discontinue service.

The Utility included $3.75 for labor associated with processing late payments. The late payment
notices are processed by an RSPI employee who is paid $15 per hour. The billing employee
spends approximately 5 hours per month processing an average of 20 delinquent accounts. This
equates to approximately 15 minutes to process a single late payment notice. The Commission
has found that 10 to 15 minutes is an appropriate amount of time for a billing employee to
process a single late payment.®

Order No. PSC-01-0998-TRF-WU, issued April 23, 2001, in Docket No. 20010232-WU, In re: Request for
approval of tariff filing to add "set rate" late fee to water tariff, by Lake Yale Treatment Associates, Inc. in Lake
County.

Order Nos. PSC-16-0041-TRF-WU, in Docket No. 20150215-WU, issued January 25, 2016, In re: Request for
approval of tariff amendment to include miscellaneous service charges for the Earlene and Ray Keen Subdivisions,
the Ellison Park Subdivision and the Lake Region Paradise Island Subdivision in Polk County, by Keen Sales,
Rentals and Ultilities, Inc.; PSC-15-0569-PAA-WS in Docket No. 20140239-WS, issued December 16, 2015, In re:
Application for staff-assisted rate case in Polk County by Orchid Springs Development Corporation.; PSC-16-0523-
TRF-WU, in Docket No. 20160023-WU, issued November 21, 2016, In re: Application for transfer of majority
organizational control of Sunny Shores Water Company, Inc., holder of Certificate No. 578- W in Manatee County,
Jrom Jack E. Mason to Jack E. Mason, Il and Debbie A. Mason.
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The Commission has previously approved late payment charges ranging from $4.90 to $7.15.
Based on the salary and time spent per notice, the labor cost of $3.75 is reasonable. The Utility is
also requesting recovery of $0.20 for supplies and $0.49 for postage. The Utility’s cost
justification for its requested late payment charge is shown on Table 4-1. Staff recommends
rounding the calculated late payment charge up to the nearest tenth. Therefore, staff recommends
the appropriate late payment charge for RSPI is $4.50.

Table 4-1
Late Payment Charge Cost Justification
Activity Cost
Labor $3.75
Supplies 0.20
Postage 0.49
Total Cost $4.44

Source: Utility’s cost justification documentation

Based on the above, the appropriate late payment charge for RSPI is $4.50. The Utility should
file the revised tariff sheet and a proposed customer notice to reflect the Commission-approved
charge. The approved charge should be effective for services rendered on or after the stamped
approval date on the tariff sheet provided customers have received notice pursuant to Rule 25-
30.475(1), F.A.C. The Utility should provide proof of noticing within 10 days of rendering the
approved notice.

7Order Nos. PSC-14-0105-TRF-WS, in Docket No. 20130288-WS, issued February 20, 2014, In re: Request for
approval of late payment charge in Brevard County by Aquarina Utilities, Inc.; PSC-15-0535-PAA-WU, in Docket
No. 20140217-WU, issued November 19, 2015, In re: Application for staff-assisted rate case in Sumter County by
Cedar Acres, Inc.; PSC-15-0569-PAA-WS, in Docket No. 20140239-WS, issued December 16, 2015, In re:
Application for staff-assisted rate case in Polk County by Orchid Springs Development Corporation.
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Issue 5: Should RSPI be authorized to collect Non-Sufficient Funds Charges (NSF)?

Recommendation: Yes. RSPI should be authorized to collect NSF charges. The Utility
should file revised tariff sheets and a proposed customer notice to reflect the Commission-
approved NSF charges. The approved charges should be effective for service rendered on or after
the stamped approval date on the tariff sheets provided customers have received notice pursuant
to Rule 25-30.475, F.A.C. The Utility should provide proof of noticing within 10 days of
rendering its approved notice. (Friedrich)

Staff Analysis: Section 367.091, F.S., authorizes the Commission to establish miscellaneous
service charges. Staff believes that RSPI should be authorized to collect NSF charges consistent
with Section 68.065, F.S., which allows for the assessment of charges for the collection of
worthless checks, drafts, or orders of payment. As currently set forth in Section 68.065(2), F.S.,
the following NSF charges may be assessed:

(1) $25, if the face value does not exceed $50,

(2) $30, if the face value exceeds $50 but does not exceed $300,

(3) $40, if the face value exceeds $300,

(4) or 5 percent of the face amount of the payment instrument, whichever is greater.

Approval of NSF charges is consistent with prior Commission decisions.® Furthermore, NSF
charges place the cost on the cost-causer, rather than requiring that the costs associated with the
return of the NSF checks be spread across the general body of ratepayers. As such, RSPI should
be authorized to collect NSF charges. The Utility should file revised tariff sheets and a proposed
customer notice to reflect the Commission-approved NSF charges. The approved charges should
be effective for service rendered on or after the stamped approval date on the tariff sheets
provided customers have received notice pursuant to Rule 25-30.475, F.A.C. The Utility should
provide proof of noticing within 10 days of rendering its approved notice.

80rder Nos. PSC-14-0198-TRF-SU, issued May 2, 2014, in Docket No. 20140030-SU, In re: Request for approval
to amend Miscellaneous Service charges to include all NSF charges by Environmental Protection Systems of Pine
Island, Inc.; and PSC-13-0646-PAA-WU, issued December 5, 2013, in Docket No. 20130025-WU, In re:
Application for increase in water rates in Highlands County by Placid Lakes Utilities, Inc.

-11-



Docket No. 20170249-WS Issue 6
Date: December 27, 2018

Issue 6: What are the appropriate initial customer deposits for RSPI?

Recommendation: The appropriate initial customer deposits are $19.00 for water and $28.00
for wastewater for the residential 3/4" meter size. The initial customer deposit for all other
residential meter sizes and all general service meter sizes should be two times the average
estimated bill. The approved customer deposits should be effective for connections made on or
after the stamped approval date on the tariff sheets pursuant to Rule 25-30.475, F.A.C. The
Utility should be required to collect the approved initial customer deposits until authorized to
change them by the Commission in a subsequent proceeding. (Friedrich)

Staff Analysis: Rule 25-30.311, F.A.C., contains criteria for collecting, administering, and
refunding customer deposits. Rule 25-30.311(1), F.A.C., requires that each company’s tariff
contain its specific criteria for determining the amount of initial deposits. RSPI currently does
not have approved initial customer deposits for its water and wastewater systems. Customer
deposits are designed to minimize the exposure of bad debt expense for the utility and,
ultimately, the general body of ratepayers. In addition, collection of customer deposits is
consistent with one of the fundamental principles of ratemaking—ensuring that the cost of
providing service is recovered from the cost causer.

Rule 25-30.311(7), F.A.C., authorizes utilities to collect new or additional deposits from existing
customers not to exceed an amount equal to the average actual charge for water and/or
wastewater service for two billing periods for the 12-month period immediately prior to the date
of notice. The two billing periods reflect the lag time between the customer’s usage and the
utility’s collection of the revenues associated with that usage. Commission practice has been to
set initial customer deposits equal to two months bills based on the average consumption for a
12-month period for each class of customers.” The Utility indicated that the average monthly
residential usage is 5,000 gallons per customer. Therefore, the average residential monthly bill is
approximately $9.50 for water and $14.00 wastewater service.

Based on the above, the appropriate initial customer deposits are $19.00 for water and $28.00
wastewater for the residential 3/4" meter size. The initial customer deposit for all other
residential meter sizes and all general service meter sizes should be two times the average
estimated bill. The approved customer deposits should be effective for connections made on or
after the stamped approval date on the tariff sheets pursuant to Rule 25-30.475, F.A.C. The
Utility should be required to collect the approved initial customer deposits until authorized to
change them by the Commission in a subsequent proceeding.

°Order Nos. PSC-2017-0428-PAA-WS, issued November 7, 2017, in Docket No. 20160195-WS, In re: Application
Jor staff-assisted rate case in Lake County by Lakeside Waterworks, Inc.; and PSC-17-0113-PAA-WS, issued March
28, 2017, in Docket No. 20130105-WS, In re: Application for certificates to provide water and wastewater service
in Hendry and Collier Counties, by Consolidated Services of Hendry & Collier, LLC.
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Issue 7: Should this docket be closed?

Recommendation: If no person whose substantial interests are affected by the proposed
agency action files a protest within 21 days of the issuance of the order, a consummating order
should be issued. The docket should remain open for staff’s verification that the revised tariff
sheets and customer notice have been filed by the Utility and approved by staff. Once these
actions are complete, this docket should be closed administratively. (Nieves)

Staff Analysis: If no person whose substantial interests are affected by the proposed agency
action files a protest within 21 days of the issuance of the order, a consummating order should be
issued. The docket should remain open for staff’s verification that the revised tariff sheets and
customer notice have been filed by the Utility and approved by staff. Once these actions are
complete, this docket should be closed administratively.

-13 -
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RSPI MHC, LLC
Description of Water and Wastewater Service Territory

Orange County

A PORTION OF W. LESTER ROAD, A 60 FOOT PUBLIC RIGHT-OF-WAY, AND A
PORTION OF SECTIONS 28 & 33, ALL IN TOWNSHIP 20 SOUTH, RANGE 28 EAST,
ORANGE COUNTY, FLORIDA BEING MORE PARTICULARLY DESCRIBED AS
FOLLOWS:

COMMENCE AT THE NORTHEAST CORNER OF SECTION 33, TOWNSHIP 20 SOUTH,
RANGE 28 EAST, ORANGE COUNTY, FLORIDA; THENCE RUN SOUTH 87°56'33"
WEST, ALONG THE NORTH LINE OF THE NORTHEAST QUARTER OF SAID SECTION
33, A DISTANCE OF 71.00 FEET; THENCE SOUTH 02°0327" EAST A DISTANCE OF
30.00 FEET TO THE INTERSECTION OF THE WEST RIGHT-OF-WAY LINE OF STATE
ROAD 435 AND THE SOUTH RIGHT-OF-WAY LINE OF W. LESTER ROAD FOR A
POINT OF BEGINNING; THENCE SOUTH 87°56'33" WEST, ALONG SAID SOUTH
RIGHT-OF-WAY LINE A DISTANCE OF 1,159.63 FEET; THENCE NORTH 01°41'41"
WEST, A DISTANCE OF 632.79 FEET; THENCE NORTH 87°59'49" EAST, A DISTANCE
OF 38.50 FEET; THENCE NORTH 01°41'41" WEST, A DISTANCE OF 208.00 FEET;
THENCE SOUTH 87°59'49" WEST, A DISTANCE OF 208.00 FEET; THENCE SOUTH
01°41'41" EAST, DISTANCE OF 208.00 FEET; THENCE NORTH 87°59'49" EAST, A
DISTANCE OF 93.61 FEET; THENCE SOUTH 01°53'16" EAST, A DISTANCE OF 632.85
FEET TO THE SOUTH RIGHT-OF-WAY LINE OF W. LESTER ROAD; THENCE SOUTH
87°56'33" WEST, ALONG SAID SOUTH RIGHT-OF-WAY LINE, A DISTANCE OF 646.50
FEET; THENCE NORTH 02°02'14" WEST, A DISTANCE OF 1,360.66 FEET, THENCE
SOUTH 88°01'08" WEST, A DISTANCE OF 651.82 FEET; THENCE SOUTH 02°07'29"
EAST, A DISTANCE OF 1,361.53 FEET TO A POINT LYING ON THE SOUTH RIGHT-OF-
WAY LINE OF W. LESTER ROAD; THENCE SOUTH 87°56'33" WEST, ALONG SAID
RIGHT-OF-WAY LINE, A DISTANCE OF 368.03 FEET; THENCE SOUTH 01°44'49" EAST
A DISTANCE OF-1,327.67 FEET; THENCE NORTH 88°59'06" EAST, A DISTANCE OF
344.65 FEET; THENCE SOUTH 01°00'09" EAST A DISTANCE AT 1,336.00 FEET TO A
POINT ON THE NORTH RIGHT-OF-WAY LINE OF WELCH ROAD; THENCE NORTH
90°00'00" EAST, ALONG SAID NORTH RIGHT-OF-WAY LINE A DISTANCE OF 30.00
FEET; THENCE NORTH 01°00'09" WEST A DISTANCE OF 630.00 FEET; THENCE
NORTH 90°00'00" EAST A DISTANCE OF 793.62 FEET; THENCE SOUTH 01°00'09"
EAST, A DISTANCE OF 460.00 FEET; THENCE NORTH 90°00'00" EAST A DISTANCE OF
594.00 FEET; THENCE SOUTH 01°00'09" EAST A DISTANCE OF 170.00 FEET TO SAID
NORTH RIGHT-OF-WAY LINE OF WELCH ROAD; THENCE NORTH 90°00'00" EAST,
ALONG SAID RIGHT-OF-WAY LINE, A DISTANCE OF 863.93 FEET; THENCE NORTH
01°01'47" WEST A DISTANCE OF 630.00 FEET; THENCE SOUTH 90°00'00" WEST A
DISTANCE OF 664.21 FEET; THENCE NORTH 01°01'39" WEST A DISTANCE OF 660.00
FEET; THENCE NORTH 90°00'00" EAST A DISTANCE OF 330.00 FEET; THENCE
NORTH 01°01'39" WEST A DISTANCE OF 330.00 FEET; THENCE NORTH 90°00'00"
EAST A DISTANCE OF 610.00 FEET TO SAID WEST RIGHT-OF-WAY LINE OF STATE
ROAD 435; THENCE NORTH 01°01'39" WEST, ALONG SAID WEST RIGHT-OF-WAY
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LINE, A DISTANCE OF 70.56 FEET; THENCE SOUTH 90°00'00" WEST A DISTANCE OF
150.00 FEET; THENCE NORTH 01°01'39" WEST A DISTANCE OF 150.00 FEET; THENCE
NORTH 90°00'00" EAST A DISTANCE OF 150.00 FEET TO SAID WEST RIGHT-OF-WAY
LINE OF STATE ROAD 435; THENCE NORTH 01°01'39" WEST, ALONG SAID WEST
RIGHT-OF-WAY LINE A DISTANCE OF 752.30 FEET TO A POINT OF CURVATURE ON
A CURVE CONCAVE SOUTHWESTERLY, HAVING A RADIUS OF 31,202.24 FEET, A
CHORD BEARING OF NORTH 01°09'38" WEST, A CHORD DISTANCE OF 144.92 FEET.
RUN THENCE NORTHWESTERLY ALONG THE ARC OF SAID CURVE, THROUGH A
CENTRAL ANGLE OF 00°15'58", A DISTANCE OF 144.92 FEET; THENCE SOUTH
88°4223" WEST A DISTANCE OF 20.00 FEET TO A NON-TANGENT POINT ON A
CURVE CONCAVE SOUTHWESTERLY, HAVING A RADIUS OF 31,182.24 FEET, A
CHORD BEARING OF NORTH 01°18'56" WEST, A CHORD DISTANCE OF 23.90 FEET,
RUN THENCE NORTHWESTERLY ALONG THE ARC OF SAID CURVE, THROUGH A
CENTRAL ANGLE OF 00°02'38", A DISTANCE OF 23.90 FEET TO THE POINT OF
BEGINNING.
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FLORIDA PUBLIC SERVICE COMMISSION
authorizes

RSPI MHC, LLC
pursuant to
Certificate Number 673 -W

to provide water service in Orange County in accordance with the provisions of Chapter 367,
Florida Statutes, and the Rule, regulations, and Orders of this Commission in the territory
described by the Orders of this Commission. This authorization shall remain in force and effect
until superseded, suspended, cancelled or revoked by Order of this Commission.

Order Number Date Issued Docket Number Filing Type
* * 20170249-WS Original Certificate

* Order Number and date to be provided at time of issuance.
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FLORIDA PUBLIC SERVICE COMMISSION
authorizes

RSPI MHC, LLC
pursuant to
Certificate Number 574 -S

to provide wastewater service in Orange County in accordance with the provisions of Chapter
367, Florida Statutes, and the Rule, regulations, and Orders of this Commission in the territory
described by the Orders of this Commission. This authorization shall remain in force and effect
until superseded, suspended, cancelled or revoked by Order of this Commission.

Order Number Date Issued Docket Number Filing Type
* * 20170249-WS Original Certificate

* Order Number and date to be provided at time of issuance.
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RSPIMHC, LLC
Monthly Water and Wastewater Rates
Water Service
Residential and General Service
Base Facility Charge — All Meter Sizes $5.00
Charge Per 1,000 gallons
0-4,000 gallons $0.50
4,001-8,000 gallons $2.50
Over 8,000 gallons $5.50
Wastewater Service
Residential and General Service
Base Facility Charge - All Meter Sizes $9.00
Charge Per 1,000 gallons $1.00

No Cap
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FILED 12/27/2018
DOCUMENT NO. 07679-2018
State of Florida FPSC - COMMISSION CLERK

SN Public Service Commission

CAPITAL CIRCLE OFFICE CENTER e 2540 SHUMARD OAK BOULEVARD
TALLAHASSEE, FLORIDA 32399-0850

-M-E-M-O-R-A-N-D-U-M-

DATE: December 27, 2018

TO: Office of Commission Clerk (Stauffer) '
o e g

FROM:  Division of Economics (Guffey) s“KCyJM &«O/

Office of the General Counsel (Nieves)
RE: Docket No. 20180159-EU — Joint petition for approval of amendment to territorial
agreement in Hardee, Highlands, Polk, and Osceola Counties, by Peace River

Electric Cooperative and Duke Energy Florida, LLC.

AGENDA: 01/08/19 — Regular Agenda — Proposed Agency Action - Interested Persons May

Participate N
COMMISSIONERS ASSIGNED: All Commissioners > _
PREHEARING OFFICER: Clark — ;_5
CRITICAL DATES: None =

=z oy
SPECIAL INSTRUCTIONS: None o

Case Background

On August 31, 2018, Peace River Electric Cooperative (PRECO) and Duke Energy Florida, LLC
(DEF) filed a joint petition for approval of an amendment to their current territorial agreement in
Hardee, Highlands, Polk, and Osceola Counties. The proposed agreement is shown in
Attachment A and a map depicting the current service territories and proposed changes is shown
in Attachment B to this recommendation. Detailed maps delineating the service boundaries and
their written descriptions are provided in petition Exhibits A and B, respectively. Due to their
voluminous nature, the detailed maps are not attached to this recommendation.
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In 1994, the Commission approved a territorial agreement that established the boundaries for the
utilities’ service territories in the counties mentioned above.' The 1994 agreement contained a
provision permitting DEF (Florida Power Corporation at the time) to provide transmission level
electric service (69 kilovolt and higher) to certain phosphate mining companies in PRECO’s
service territory. The mining companies have unique service requirements and PRECO did not
have the appropriate facilities to meet the phosphate customers’ transmission level electric needs.

In 2006, the Commission approved an amendment to Sections 1.9 and 2.4 of the 1994 territorial
agreement.” These sections address the provision of electric service to the phosphate mining
companies in PRECO’s service territory and the 2006 amendment clarified the parties’
obligations with respect to the existing phosphate mining customers in PRECO’s service
territory. The number of phosphate mining customers served by DEF in PRECO’s service
territory, pursuant to the 1994 territorial agreement, decreased from nine customers in 1994 to
two customers in 2006. The 2006 agreement will expire on December 12, 2019.

PRECO and DEF entered into the proposed territorial agreement and filed the instant petition.
The proposed agreement replaces the current 2006 agreement in its entirety while incorporating
many provisions of the current agreement. Under the proposed agreement the territorial
boundaries have been modified and, if approved, the agreement would result in the transfer of
2,858 customers from DEF to PRECO and 28 customers from PRECO to DEF.

During the review of this joint petition, staff issued a joint data request to DEF and PRECO on
November 8, 2018, for which responses were received on November 20, 2018. Staff also had
follow-up questions for which responses were received on December 20, 2018. The responses
have been placed in the docket file. The Commission has jurisdiction over this matter pursuant to
Section 366.04(2)(d), Florida Statutes (F.S.).

! Order No. PSC-94-1522-FOF-EU, issued December 12, 1994, in Docket No. 940376-EU, In re: Joint Petition for
approval of territorial agreement between Florida Power Corporanon and Peace River Electric Cooperative, Inc.

2 Order No. PSC-06-0673-PAA-EU, issued August 7, 2006, in Docket No. 060277-EU, In re: Joint petition for
approval of territorial amendment in Polk, Hardee, Highlands, Manatee, and Osceola Counties by Progress Energy
Florida, Inc. and Peace River Electric Cooperative, Inc.
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Discussion of Issues

Issue 1: Should the Commission approve the joint petition by DEF and PRECO for approval of
their territorial agreement in Hardee, Highlands, Polk, and Osceola Counties?

Recommendation: Yes. The Commission should approve the joint petition by DEF and
PRECO for approval of their territorial agreement in Hardee, Highlands, Polk, and Osceola
Counties. The proposed territorial agreement is in the public interest and will enable DEF and
PRECO to serve their customers in an efficient manner. (Guffey)

Staff Analysis: Pursuant to Section 366.04(2)(d), F.S., and Rule 25-6.0440, Florida
Administrative Code (F.A.C.), the Commission has the jurisdiction to approve territorial
agreements between and among rural electric cooperatives, municipal electric utilities, and other
electric utilities. Unless the Commission determines that the agreement will cause a detriment to
the public interest, the agreement should be approved.3

Through the proposed agreement, the joint petitioners desire to revise the service area boundaries
within the four-county area in order to serve customers more reliably and economically. Under
the proposed agreement, 2,858 customers in Hardee County and a small area in southern Polk
County will be transferred from DEF to PRECO (409 commercial, 6 industrial, and 2,443
residential customers). The petitioners explained in their response to staff’s data request that over
the years the service areas of the two utilities have overlapped and resulted in duplicate electric
service facilities and that such evolution is not unusual in rural areas. As an example, the
petitioners stated that in Hardee County, DEF has facilities on one side and PRECO has facilities
on the other side of the same road. The petitioners stated that transferring customers from DEF to
PRECO will eliminate the duplication of services, create operational efficiencies for both
utilities, and will ensure customers continue to receive safe and reliable service.

In addition to the customer transfers discussed above, 28 PRECO customers will be transferred
to DEF (two commercial and 26 residential customers). The petitioners stated that during due
diligence field surveys of the service territory, 28 customers located in DEF’s service territory
were identified as being inadvertently being served by PRECO. All the customers are expected
to be transferred within 36 months of the effective date of this agreement and the petitioners will
notify the Commission in writing if additional time is needed. The territorial boundary maps
have been modified to reflect the customer transfers and have been updated to a GIS format to
show the lines in greater detail.* Additionally, parcels that were divided (between the two electric
providers) by the prior territorial boundary lines have been modified to eliminate split parcels.

The petitioners explained that the customer transfer process includes the following steps:
planning and coordinating between multiple departments of each utility, seeking Commission
approval of the proposed agreement, conducting engineering studies, developing customer
communications plan, evaluating facilities, conducting various field reviews, and conducting
individual engineering work requests designed for each customer being transferred.

3 Utilities Commission of the City of New Smyrna Beach v. Florida Public Service Commission, 469 So. 2d 731
(Fla. 1985).
4 Composite Exhibit A of the petition.
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In accordance with Rule 25-6.0440(1)(d), F.A.C., the petitioners state that prior to the filing of
this petition, the impacted customers were notlﬁed by mail of the transfer and provided a
description of the differences in rates between DEF and PRECO.’ As of July 2018, the bill for a
residential customer using 1,000 kilowatt hours (kWh) was $128.78 for PRECO and $124.16 for
DEF. As of July 2018, the bill for a commercial non-demand customer using 1,500 kWhs was
$207.63 for PRECO and $189.41 for DEF. Customer deposits for DEF and PRECO customers
will be applied to their last electric bill and any surplus will be refunded directly to the
customers.

Additionally, the joint petitioners held an open house in Wauchula on August 14, 2018, for
customers affected by the proposed transfers. Issues and concerns discussed at the open house
were regarding differences in rates, billing, customer deposits, and residential seasonal service
programs. The petitioners stated that PRECO and DEF had several representatives present to
answer questions and there were no outstanding concerns after the open house. The petition
includes customer notification letters and a summary of customer issues and concerns stated at
the open house.®

Pursuant to Section 2.5 of the proposed agreement, DEF provides electric service to a phosphate
mining customer in PRECO’s service territory. DEF’s service to the mining customer is limited
to the electric requirements directly associated with the mining operations. The phosphate
mining customer is referred to as a Special Industrial Customer in the agreement. The agreement
provides that once the Special Industrial Customer operating in PRECO’s service territory
completes its mining operations, all rights to serve the Special Industrial Customer in PRECO’s
service territory will revert back to PRECO.

Pursuant to Section 3.4 of the proposed agreement, either utility may elect to purchase electric
distribution facilities exclusively for providing electric service to the transferred customers. To
determine the facilities’ value, the utilities will use a common engineering cost estimation
methodology such as the Handy-Whitman index. In response to staff’s data request, the joint
petitioners stated that they have not yet made a final decision regarding transferring or
purchasing facilities, but will undertake a valuation of facilities once the proposed agreement is
approved by the Commission.

Pursuant to Section 1.14 of the proposed agreement, the effective date of the agreement will be
the date on which a final Order is issued by the Commission. The proposed agreement has been
negotiated for an initial term of 30 years and may automatically be extended for succeeding
periods of five years. The agreement may be terminated by either party upon one year’s written
notification to the other utility. Section 5.1 of the agreement states that any modifications to the
agreement must be submitted to the Commission for approval.

5 Exhibit F of the petition.
¢ Attachment 1 of the petition.
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Conclusion A

After review of the petition, the proposed territorial agreement, and the joint petitioners’
responses to staff’s data request, staff believes that the proposed amendments to the territorial
agreement are in the public interest and will enable DEF and PRECO to serve their customers in
an efficient manner. The joint petitioners in their responses state that they have worked
collaboratively to structure the proposed amendments to their territorial agreement and that it
furthers the goals of avoiding duplication of service and enables them to achieve operational
efficiency. It appears that the proposed amendments will eliminate any potential uneconomic
duplication of facilities and will not cause a decrease in the reliability of electric service to the
customers. As such, staff believes that the proposed territorial agreement between DEF and
PRECO will not cause a detriment to the public interest and recommends that the Commission
approves it.
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Issue 2: Should this docket be closed?

Recommendation: If no protest is filed by a person whose substantial interests are affected
within 21 days of the issuance of the Order, this docket should be closed upon the issuance of a
Consummating Order. (Nieves)

Staff Analysis: If no protest is filed by a person whose substantial interests are affected within
21 days of the issuance of the Order, this docket should be closed upon the issuance of a
Consummating Order.
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Territorial Agreement Between
Duke Energy Florida, LLC
And
Peace River Electric Cooperative, Inc.
Polk, Hardee, Highlands, and Osceola Counties
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AGREEMENT

Section 0.1: Duke Energy Florida, LLC d/b/a Duke Energy (DEF) and Peace River
Electric Cooperative, Inc. (PRECO) (collectively, the “Parties” and individually, a “Party”) enter
into this Territorial Agreement (the “Agreement”) on this 31st day of August, 2018.

WITNESSETH:

Section 0.2: WHEREAS, PRECO, by virtue of Chapter 425, Florida Statutes, and the
Charter issued to it thereunder, is authorized and empowered to furnish electricity and power to
its members, governmental agencies and political subdivisions, and to other persons, as defined
by the laws of Florida, and pursuant to such authority, presently, furnishes electricity and power

to members and customers in areas of Polk, Hardee, Highlands, and Osceola counties'; and

Section 0.3: WHEREAS, DEF, by virtue of Chapter 425, Florida Statutes, is authorized
and empowered to furnish electricity to customers throughout the State of Florida, and pursuant
to such authority, presently, fumnishes electric service to customers in areas of Polk, Hardee,

Highlands, and Osceola counties; and

Section 0.4: WHEREAS, PRECO and DEF are Parties to a currently effective
territorial agreement approved by the Florida Public Service Commission ( the “Commission™) in
Order No. PSC-94-1522-FOF-EU, issued December 12, 1994 and in Order PSC-2006-0742-CO-
EU, issued September 1, 2006, in Docket No. 20060277-EU (the “Existing Agreement”), which
delineates the Parties’ respective service territories in Polk, Hardee, Highlands and Osceola

counties; and

Section 0.5: WHEREAS, the Existing Agreement has a term of twenty five years
through December 12, 2019, and provides for automatic renewal for another twenty five year

period with prerequisite approval by the Commission.

! PRECO presently furnishes retail electric service in Manatee and DeSoto counties, however, those territorial areas are not
contiguous to any DEF territorial areas and therefore are not part of this agreement.
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Section 0.6: WHEREAS, the Parties desire to amend and restate the Existing
Agreement in its entirety through this amended Agreement to gain further operational
efficiencies and customer service improvements in their respective retail service areas, while
continuing to eliminate circumstances giving rise to uneconomic duplication of service

facilities; and;

Section 0.7: WHEREAS, the respective areas of service of the Parties are contiguous in
many places, and the Parties seek to minimize costs to their respective rate payers by avoiding

duplication of generation, transmission and distribution facilities; and

Section 0.8: WHEREAS, the Commission has previously recognized that any such
duplication of facilities results in needless and wasteful expenditures and may create hazardous

conditions, both being detrimental to the public interest; and

Section 0.9: WHEREAS, the Parties desire to continue to avoid and eliminate the
circumstances giving rise to potential duplications of facilities and hazardous conditions, and in
furtherance of such desire have established Territorial Boundary Lines to delineate their

respective retail Territorial Areas, subject to the approval of the Commission; and

Section 0.10: WHEREAS, the Commission is empowered by Section 366.04(2)(d),
Florida Statutes, to approve territorial agreements and resolve territorial disputes between rural
electric cooperatives and other electric utilities under its jurisdiction, has ofien recognized the
wisdom of such territorial agreements, and held such agreements, when properly presented to the

Commission are advisable in proper circumstances, and, indeed, in the public interest;

Section 0.11: NOW, THEREFORE, in consideration of the premises of aforesaid and
the mutual covenants and agreements herein set forth, the Parties hereby agree as follows:

ARTICLE I
DEFINITIONS

Section 1.1: Territorial Boundary Line(s). As used herein, the term “Territorial

Boundary Line(s)” shall mean the boundary lines which circumscribe the geographic areas
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shown ‘on the maps attached hereto as Composite Exhibit “A”, which differentiate and divide
the PRECO Territorial Areas from the DEF Territorial Areas in Polk, Hardee, Highlands, and
Osceola counties. The portions of the counties which are not subject to this agreement are
marked on the maps as “Not Part Of This Agreement.” Additionally, as required pursuant to
Rule 25-6.0440(1)(a), F.A.C., a written description of the territorial areas served is attached as
Exhibit “B”. If there are any discrepancies between Composite Exhibit “A” and Exhibit “B”,
then the territorial boundary maps in Composite Exhibit “A” shall prevail.

Section 1.2: PRECO Territorial Area. As used herein, the term “PRECO Territorial

Area” shall mean the geographic areas in Polk, Hardee, Highlands, and Osceola counties
allocated to PRECO as its retail service territory and labeled as “PRECO” on the maps contained
in Composite Exhibit “A.”

Section 1.3: DEF Territorial Area. As used herein, the term “DEF Territorial Area”
shall mean the geographic areas in Polk, Hardee, Highlands, and Osceola counties allocated to
DEF as its retail service territory and labeled as “DEF” on the maps contained in Composite

Exhibit “A.”

Section 1.4: Transmission Line.  As used herein, the term “Transmission Line™ shall

mean any electric line of either party having a rating of 69kV or greater.

Section 1.5: Distribution Line. As used herein, the term “Distribution Line” shall mean

any electric line of either party having a rating of up to, but not including 69 kV.

Section 1.6: Person. As used herein, the term “Person” shall have the same inclusive

meaning given to it in Section 1.01(3), Florida Statutes.

Section 1.7: New Customer. As used herein, the term ‘“New Customer” shall mean any
person that applies to either PRECO or DEF for retail electric services after the Effective Date of
this Agreement at a Point of Use in the Territorial Area of either Party.

Page 4 of 194
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Section 1.8: Existing Customer. As used herein, the term “Existing Customer” shall mean

any person receiving retail electric service from either PRECO or DEF on the Effective Date of this

Agreement.

Section 1.9: Special Industrial Customers. As used herein, the term “Special Industrial

Customers” shall mean phosphate mining customers in PRECO’s service territory.

Section 1.10: Extra-Territorial Customers. As used herein, the term “Extra Territorial

Customers shall mean any person receiving retail electric service from either PRECO or DEF on
the Effective Date of this Agreement who are located in the Territorial Area of the other Party
established by this Agreement.

Section 1.11: Temporary Service Customers. As used herein, the term “Temporary
Service Customers” shall mean any person being served under the temporary service provisions

of the Agreement in Section 2.3.

Section 1.12: Point of Use. As used herein, the term “Point of Use” shall mean the
location within the Territorial Area of a Party where a customer’s end-use facilities consume
electricity, wherein such Party shall be entitled to provide retail service under this Agreement,

irrespective of where the customer’s point of delivery or metering is located.

Section 1.13. Commission. As used herein, the term “Commission” shall mean the

Florida Public Service Commission.

Section 1.14: Effective Date. As used herein, the term “Effective Date” shall mean the
date on which the final Order of the Commission granting approval of this Agreement in its

entirety becomes no longer subject to judicial review.

Page 5 of 194
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ARTICLE 11
AREA ALLOCATIONS AND SERVICE TO CUSTOMERS

Section 2.1: Territorial Allocations. Except as otherwise specifically provided herein,

during the term of this Agreement, PRECO shall have the exclusive authority to furnish retail
electric service within the PRECO Territorial Area and DEF shall have the exclusive authority to
furnish retail electric service within the DEF Territorial area. The Territorial Boundary Line shall
not be altered or affected by any change that may occur in the corporate limits of any
municipality or county through annexation or otherwise unless such change is agreed to in

writing by the Parties and approved by the Commission.

‘Section 2.2: Service to New Customers. The Parties agree that neither of them will
knowingly serve or attempt to serve any new customer whose Point of Use is located within the
Territorial Area of the other Party, except as specifically provided in Section 2.3 of this
Agreement.

Section 2.3: Temporary Service. The Parties recognize that in exceptional
circumstances, economic constraints or good engineering practices may indicate that a New
Customer’s Point of Use either cannot or should not be immediately served by the Party in whose
Territorial Area, such Point of Use is located. In such instances, upon written request by the Party
in whose Territorial Area the New Customer’s Point of Use is located, the other Party may agree,
in writing, to temporarily provide service to such New Customer. Prior to the commencement of
temporary service, the Party providing such service shall inform the New Customer of the
temporary nature of such service and that the other Party will ultimately serve the customer. In
the event any such temporary service exceeds a period of one year, the Parties shall submit a list

of said temporary services exceeding one year to the Commission for approval.

In conjunction with such discontinuance, the Party providing temporary service shall be
compensated by the requesting Party in accordance with Section 3.4 for its distribution facilities
used exclusively to provide such service, which the other Party may elect to acquire, but the other
Party shall not be entitled to compensation for any loss of revenues for the period during which

such temporary service is provided.

Page 6 of 194
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Subject to the exceptions for temporarily providing service provided for in the
immediately preceding paragraph, in the event that a New Customer or prospective New
Customer requests or applies for service from either Party to be provided to a Point of Use
located in the Territorial Area of the other Party, the Party receiving such a request or application
shall refer the New Customer or prospective New Customer to the other party with citation to this
Agreement as approved by the Commission, and shall notify the other Party of such request or

application.

Section 2.4: Correction of Inadvertent Service Errors. If any situation is discovered

during the term of this Agreement in which either Party is inadvertently providing retail electric
service to a customer’s Point of Use located within the Territorial Area of the other Party, service
to such customer will be transferred to such other Party, and service by the other Party shall be
established at the earliest practical time, but in any event, within twelve (12) months of the date
the inadvertent service error was discovered. Until service by the other Party can be reasonably
established, the inadvertent service will be deemed to be temporary service provided and

governed in accordance with Section 2.3 above.

Section 2.5: Service to Special Industrial Customer. DEF provides retail electric
service to a single phosphate mining customer in PRECO’ s service territory. This customer has
unique service requirements due to the nature of its businesses. In order to provide safe and
efficient service to this customer and to avoid uneconomic duplication of service and facilities,
the Parties have agreed that DEF will provide retail electric service to this Special Industrial
Customer, and its successors and assigns, but only in that portion of PRECO’s service territory
depicted in the maps attached hereto as Composite Exhibit “C” as specifically provided herein.
Service to the Special Industrial Customer shall be limited to the electric requirements directly
associated with the mining operations of this customer at present locations and expansions of
present locations in that portion of PRECO’s Territorial Area depicted in Composite Exhibit “C.”
Except.as otherwise specifically provided for in this Agreement, PRECO will continue to provide
retail electric service to all other customers in its service territory, and DEF’s limited right to
serve the Special Industrial Customer shall not affect PRECO’s right to serve such other

customers. Further, once the Special Industrial Customer currently operating in PRECO’s service

Page 7 of 194
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territory completes its mining operations, all rights to serve Special Industrial Customers in
PRECO’s Territorial Area will revert back to PRECO. Consistent with the provisions of Sections
3.3 and 3.4 of this Agreement, any substations owned by DEF within PRECO’s service territory
that are used exclusively to serve the Special Industrial Customer may be sold by DEF to PRECO
for the replacement cost of such facilities, less depreciation, once the Special Industrial Customer

currently operating in PRECO’s service territory completes its mining operations.

ARTICLE III
TRANSFER OF CUSTOMERS AND FACILITIES

Section 3.1: In General. In order to achieve the operational efficiencies and other
benefits contemplated by this Agreement, except as provided in Section 2.5, all Extra-Territorial
Customers of either Party shall be served by the Party in whose Territorial Area they are located
in at the earliest practical time, consistent with sound utility practices and reasonable customer
notice. Accordingly, no later than thirty-six (36) months after the Effective Date of this
Agreement, except as provided in Section 2.5 all Extra-Territorial Customers located in the
PRECO Territorial Area who are served by DEF on the Effective Date shall be transferred to and
thereafter served by PRECO, and all Extra-Territorial Customers located in the DEF Territorial
Area who are served by PRECO on the Effective Date of this Agreement shall be transferred to
and thereafter served by DEF.

In accordance with Rule 25-6.0440(1)(d), F.A.C., the affected Extra-Territorial Customers
subject to transfer have been sent written notification of this Agrcement and the transfer
provisions described above. Sample copies of the letters providing such notification are attached

as Exhibit F.

In the event that circumstances arise during the term of this Agreement in which the
Parties agree that, based on sound economic considerations or good engineering practices, an
area located in the Territorial Area of one Party would be better served if reallocated to the
service territory of the other Party, the Parties shall jointly petition the Commission for approval

of a modification of the Territorial Boundary Line that places the area in question (the
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“Reallocated Area”) within the Territorial Area of the other Party and transfer of the customers
located in the Reallocated Area to the other Party.

Section 3.2: Transfer of Extra-Territorial Customers. The Extra-Territorial Customers

currently served by PRECO and subject to transfer to DEF pursuant to this Agreement are listed
by the service address and/or other identifying factor, in Exhibit D, hereto. The Extra-Territorial
Customers currently served by DEF and subject to transfer to PRECO pursuant to this Agreement
are listed by the service address and/or other identifying factor, in Exhibit E, hereto.

Section 3.3: Transfer of Related Service Facilities. In conjunction with the transfer of

Extra-Territorial Customers pursuant to Sections 3.1 and 3.2 above, the receiving Party may elect
to purchase the electric distribution facilities of the transferring Party used exclusively for
providing electric service to the transferred customers for an amount to be determined in

accordance with Section 3.4 below.

Section 3.4: Compensation for Transferred Facilities. Should the receiving Party elect to
purchase the electric distribution facilities of the transferring Party used exclusively for providing
electric service, the receiving Party shall compensate the transferring Party in an amount based
upon the replacement cost (new), less depreciation calculated on a straight line basis over the life
of the asset (facility) as determined from the transferring Party’s books and records. The
replacement cost shall be determined by applying a cost calculator such as the Handy Whitman
index or a common engineering cost estimation methodology to the original cost, as long as both

Parties apply the same estimation method.

Section 3.5: Transfer Segment Closings. The Parties acknowledge that it may be more
efficient to accomplish a particular transfer in segments or phases. The Parties shall mutually
agree on a closing date for each transfer segment, allowing sufficient time for the Parties to
identify the customers and facilities to be transferred; to determine the compensation for
transferred customers and facilities; and to prepare the appropriate closing statements,
assignments, and other instruments to transfer and convey the transferring Party’s interest in the
electric distribution facilities to the receiving Party pursuant to Section 3.3 above. At the closing,
the receiving Party shall pay the transferring Party the compensation due it, and the transferring

Page 90f 194
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Party shall execute and deliver to the receiving Party the assignments and other instruments

referred to above.

Section 3.6: Transfer Instruments. For each transfer made under this Agreement, the

transferring Party will make, execute, and deliver to the receiving Party a conveyance, deed or
other instrument of transfer, as is appropriate, in order to convey all rights, titles and interests of
the transferring Party in any facilities, rights-of-way, easements, road permits, or other rights to

the receiving Party.

Section 3.7: Time of Payment. All payments from the receiving Party to the
transferring Party determined in accordance with this section shall be made in cash within 60

days of the presentation of an invoice from the transferring Party.

ARTICLE IV
OPERATION AND MAINTENANCE

Section 4.1:  Facilities to Remain. Except as expressly provided herein, a generating
plant, transmission line, substation, distribution line or related facility now or hereafter
constructed or used by either party in conjunction with its electric utility system, which is directly
or indirectly used and useful in service to its customers by either of the Parties, shall be allowed
to remain where situated and shall not be subject to removal or transfer hereunder; provided,
however, that each party shall operate and maintain all such plants, lines, substations or facilities

in such a matter as to minimize any interference with the operations of the other party.

Section 4.2: PRECO Facilities to be served. Nothing herein shall be construed to
prevent or in any way inhibit the right and authority of PRECO to serve any facility of PRECO
located in the DEF Territorial Area; provided, however, that PRECO shall construct, operate, and
maintain its lines and facilities in such a manner as to minimize any interference with the

operations of DEF in the DEF Territorial area.
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Section 4.3:  DEF Facilities to be served. Nothing herein shall be construed to prevent
or in any way inhibit the right and authority of DEF to serve any facility of DEF located in the
PRECO Territorial Area; provided, however, that DEF shall construct, operate and maintain its
lines and facilities in such a manner as to minimize any interference with operations of PRECO

in the PRECO Territorial Area.

ARTICLEV
PREREQUISITE APPROVAL

Section 5.1: Commission Approval. The provisions and the Parties’ performance of this
Agreement are subject to the regulatory authority of the Commission, and appropriate approval
by that body of the provisions of this Agreement shall be an absolute prerequisite to the validity,
enforceability, and applicability hereof. This Agreement shall have no effect whatsoever until
that approval has been obtained, and the date of the Commission’s Order, if any, granting initial
Commission Approval of this Agreement shall be deemed to be the Effective Date of this
Agreement. Any proposed modification to this Agreement shall be submitted to the Commission
for approval. In addition, the Parties agree to jointly petition the Commission to resolve any
dispute concerning the provisions of this Agreement or the Parties’ performance of this

Agreement,

Section 5.2: No Liability in the Event of Disapproval. In the event approval of this

Agreement pursuant to Section 5.1 hereof is not obtained, neither Party will have any cause of
action against the other arising under this document or on account of such nonattainment of

approval.

Section 5.3: Supersedes Prior Agreements. Upon approval by the Commission, this
Agreement shall be deemed to specifically supersede any and all prior agreements between the
Parties regarding their respective retail service areas in Polk, Hardee, Highlands, and Osceola

counties.
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ARTICLE VI
DURATION

Section 6.1: This Agreement shall become effective upon approval by the Commission
and shall continue in effect until termination, or until supplemented and amended by mutual
written agreement of the parties and approval by the Commission, but in no event for a period
exceeding thirty (30) years from the date of the Commission’s initial Order approving this
Agreement. Thereafter, the Agreement may automatically be extended for succeeding periods of
five (5) years except that this Agreement may be terminated by either Party after expiration of the
thirty (30) year term period or succeeding five (5) year period upon one (1) year’s written notice

to the other Party.

ARTICLE VII
CONSTRUCTION OF AGREEMENT

Section 7.1: Intent and Interpretation. It is hereby declared to be the purpose and intent

of the Parties that this Agreement shall be interpreted and construed, among other things, to
further this State’ s policy of approving territorial agreements between and among rural electric
cooperatives, municipal electric utilities, and other electric utilities under its jurisdiction; to
further the State’s policy of actively regulating and supervising the service territories of electric
utilities; and supervising the planning, development, and maintenance of a coordinated electric
power grid throughout Florida; and avoiding uneconomic duplication of transmission and

distribution facilities.

Scction 7.2: Other Electric Utilities. Nothing in this Agreement shall restrict or affect
in any manner the right of either Party to establish its retail service area with respect to the retail
service territory of any other electric utility not a party to this Agreement. The Parties understand
that PRECO or DEF may, from time to time and subject to Commission approval, enter into
territorial agreements with other electric utilities that have adjacent or overlapping service areas
and that, in such event, nothing hercin shall be construed to prevent PRECO or DEF from
designating any portion of its Territorial Area under this Agreement as the service area of such

other electric utility.
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Section 7.3: Bulk Power for Resale. Nothing herein shall be construed to prevent
either party from providing bulk power supply for resale purposes as defined in the Final
Judgment dated August 19, 1971 in the United States of America v. Florida Power Corporation
and the Tampa Electric Company, United States District Court for the Middle District of Florida,
Case No. 68-297-Civ-T (“the Final Judgment”), regardless of where the purchaser for resale may
be located. Further, no other section or provision of this Agreement shall be construed as

applying to a bulk power supply for resale purposes as defined in the Final Judgment.

ARTICLE V11
MISCELLANEOUS

Section 8.1: Negotiations. Regardless of any other terms or conditions that may have
been discussed during the negotiations leading up to the execution of this Agreement, the only
terms or conditions agreed upon by the parties are those set forth herein, and no alteration,
modification, enlargement or supplement to this Agreement shall be binding upon either of the
Parties hereto unless the same shall be in writing, attached hereto, signed by both of the parties

and approved by the Commission in accordance with Article V, Section 5.1 hereof.

Section 8.2:  Successors and Assigns; for Benefit Only of Parties. This Agreement shall
be binding upon the Parties hereto and their respective successors and assigns. Nothing in this
Agreement, express or implied, is intended, or shall be construed, to confer upon or give to any
person other than the Parties hereto, or their respective successors or assigns, any right, remedy,
or claim under or by reason of this Agreement, or any provision or condition hereof; and all
provisions, representations, covenants, and conditions herein contained shall inure to the sole

benefit of the Parties of their respective successors or assigns.

Section 8.3: Notices. Notices and other written communications contemplated by this

Agreement shall be deemed to have been given if sent by certified mail, postage prepaid, by

prepaid private courier with confirmed receipt, or by confirmed facsimile transmittal, as follows:

Page 13 of 194
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Date: December 27,2018 Page 14 of 14
To Peace River Electric Cooperative, Inc.: To Duke Energy Florida:
Randall W. Shaw, General Manager/CEO Catherine Stempien, State President
Peace River Electric Cooperative, Inc. Duke Energy Florida, LLC
P.O. Box 1310 P.O. Box 14042
Wauchula, Florida 33873 St. Petersburg, Florida 33733
Fax: 855-278-7403 - Fax: 727-820-5044

Either Party may change its designated representative or address to which such notices or
communications shall be sent by giving written notice thereof to the other Party in the manner

herein provided.

IN WITNESS WHEREOF, the Parties hereby have caused this Agreement to be executed
in their respective corporate names and their corporate seals affixed by their duly- authorized
officers on the day and year first above written.

PEACE LECTRIC COOPERATIVE, INC.
By W
e, President
P.@. Box 1310

Wauchula, Florida 33873

ATTEST: By:
/Ellen Bac Secretary
DUKE RGY FLO%
DUKE ENERGY, INC.

APPROVED BY: e Stempien, State Pr@ﬂt
DATE: P.O. Box 14042

St. Petersburg, Florida 33733

ATTEST: By: T na SN AR

Diatine Triplett, Deputy General Counsel

14
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FILED 12/27/2018
DOCUMENT NO. 07680-2018
State OfFlorlda FPSC - COMMISSION CLERK

Public Service Commission

CAPITAL CIRCLE OFFICE CENTER @ 2540 SHUMARD OAK BOULEVARD
TALLAHASSEE, FLORIDA 32399-0850

-M-E-M-O-R-A-N-D-U-M-

DATE: December 27, 2018

TO: Office of Commission Clerk (Stauffer)

FROM: Division of Economics (Bruce)

Division of Accounting and Finance (Clcchettl) Wﬂ
Office of the General Counsel (Crawford) f,ggl/

RE: Docket No. 20180212-WS — Application for gross-up of CIAC in Brevard County,
by Aquarina Utilities, Inc.
1 joe /1
AGENDA: — Regular Agenda — Tariff Filing — Interested Persons May Part1c1pate
¢y =
COMMISSIONERS ASSIGNED: All Commissioners 28
2de s Ny
i —d
PREHEARING OFFICER: Administrative 57 I
CRITICAL DATES: 01/14/19 (60-Day Suspension Date) R,
Lo
SPECIAL INSTRUCTIONS: None

Case Background

Aquarina Utilities, Inc. (Aquarina or utility) is a Class B utility providing water and wastewater
services in Brevard County to approximately 301 water, 123 non-potable, and 335 wastewater
customers. The utility reported in its 2017 annual report operating revenues in the amount of

$437,201 for water and $176,053 for wastewater. The utility did not collect contributions in aid
of construction (CIAC) for water or wastewater in 2017.

On November 15, 2018, the utility filed an application for approval of tariffs to allow for gross-
up of CIAC. As indicated in the utility’s application, the recent change in tax law may cause it to
risk the loss of its opportunity to earn a reasonable return on its used and useful property if it is
not allowed to collect the tax impact on receipt of CIAC. This recommendation addresses the
utility’s request for approval of gross-up tariffs related to changes in the federal tax code
effective in 2018. Any potential refund related to the change in the federal tax rate currently
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embedded in the utility’s rates is outside of this recommendation and will be addressed in the
generic Docket No. 20180013-PU.! The Commission has jurisdiction pursuant to Sections
367.081 and 367.091, Florida Statutes (F.S.).

! Docket No. 20180013-PU, In re: Petition to establish a generic docket to investigate and adjust rates for 2018 tax
savings, by Office of Public Counsel.
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Discussion of Issues

Issue 1. Should Aquarina's request for approval of tariffs to allow the gross-up of CIAC be
approved?

Recommendation: Yes. The tariffs filed on November 15, 2018, should be approved. The
utility should provide notice to all persons in the service areas included in the application who
have filed a written request for service or who have been provided a written estimate for service
within the 12 calendar months prior to the month the application was filed. The approved gross-
up charges should be effective for connections made on or after the stamped approval date on
the tariff sheets. The utility should provide proof of noticing within 10 days of rendering its
approved notice. (Bruce, Crawford)

Staff Analysis: Effective January 1, 2018, the Federal Tax Cuts and Jobs Act amended
Section 118 of the Internal Revenue Code. Prior to the amendments, CIAC was exempt from
taxable gross income for water and wastewater utilities. As a result of the amendments, both cash
and property CIAC are now taxable gross income for water and wastewater utilities.
In recognition of this change in the tax law, the Commission has opened Docket No. 20180013-
PU, In re: Petition to establish a generic docket to investigate and adjust rates for 2018 tax
savings by Office of Public Counsel to address the potential rate impacts on regulated
electric, gas, water, and wastewater utilities.

A similar law, the Tax Reform Act of 1986, became effective in 1987.2 In Docket No.
19860184-PU, the Commission found that it was appropriate to allow water and wastewater
utilities to recover the tax on CIAC from the contributor, including the tax associated with the
gross-up tax on CIAC that would also become taxable income. For those utilities that were
approved to collect the gross-up on CIAC, the gross-up amounts collected were held
subject to refund and were evaluated on a case-by-case basis as to whether any refunds were
subsequently required.

On November 15, 2018, the utility filed tariffs (Attachment A) to gross-up cash service
availability charges and property contributions to recover the federal and state corporate income
taxes associated with those contributions for water. However, for wastewater, Aquarina filed a
tariff to gross-up only contributed wastewater property since it is not authorized to collect cash
CIAC for wastewater service. According to the utility, Aquarina could risk loss of its
opportunity to earn a reasonable return on its property used and useful in the public service if it
is not allowed to collect the tax impact on receipt of CIAC.

The tariffs recognize that, for depreciable property, depreciation expense is tax deductible and
the utility’s tax liability will be reduced by depreciation claimed for tax purposes. The proposed
tariffs are mathematically the same, regarding the gross-up for taxes, as the tariff approved by
the Commission following the hearing in Docket No. 19860184-PU.> Because the proposed

’The act was repealed in 1996.

3Order No. 23541, issued October 1, 1990, in Docket No. 860184-PU, In re: Request by Florida Waterworks
Association for investigation of proposed repeal of Section 118(b), Internal Revenue Code [Contributions-in-aid-of-
construction].
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tariffs accurately depict the utility’s expected tax expense associated with CIAC, staff believes
no further Commission action would be required once the gross-up formula has been approved.
The proposed tariffs are the same as those approved in Order No. PSC-2018-0330-TRF-WS in
Docket No. 20180042-WS, Order No. PSC-2018-0331-TRF-WS in Docket No. 20180059-WS,
and Order No. PSC-2018-0269-TRF-WS in Docket No. 20180100-WS.*

Based on the above, staff recommends that the tariffs be approved. The approved gross-up
charges should be effective for connections made on or after the stamped approval date on the
tariff sheets. The utility should provide notice to all persons in the service areas included in the
application who have filed a written request for service or who have been provided a written
estimate for service within the 12 calendar months prior to the month the application was filed.
The utility should provide proof of noticing within 10 days of rendering its approved notice.

4 Order No. PSC-2018-0330-TRF-WS, issued June 27, 2018, in Docket No. 20180042-WS, In re: Application for
approval of tariff for the gross-up of CIAC in Martin County by Indiantown Company, Inc.; Order No. PSC-2018-
0331-TRF-WS, issued June 27, 2018, in Docket No. 20180059-WS, In re: Application for approval of tariff for the
gross-up of CIAC in Escambia County by Peoples Water Service Company of Florida, Inc.; and Order No. PSC-
2018-0269-TRF-WS, issued May 30, 2018, in Docket No. 20180100-WS, In re: Application for approval of tariff
Jor the gross-up of CIAC for water rates in Lee County and wastewater rates in Pasco County, by Ni Florida, LLC.

-4-
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Issue 2: Should this docket be closed?

Recommendation: If a protest is filed by a substantially affected person within 21 days of
issuance of the order, the tariffs should remain in effect, with any revenues held subject to
refund, pending resolution of the protest. If no timely protest is filed, the order should become
final upon the issuance of a consummating order. However, the docket should remain open to
allow staff to verify that the appropriate notice has been filed by the utility and approved by staff.
Once the utility has provided proof of noticing, the docket should be closed administratively.
(Crawford)

Staff Analysis: If a protest is filed by a substantially affected person within 21 days of
issuance of the order, the tariffs should remain in effect, with any revenues held subject to
refund, pending resolution of the protest. If no timely protest is filed, the order should become
final upon the issuance of a consummating order. However, the docket should remain open to
allow staff to verify that the appropriate notice has been filed by the utility and approved by staff.
Once the utility has provided proof of noticing, the docket should be closed administratively.
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AQUARINA UTILITIES, INC. ORIGINAL SHEET NO. 17.2
WATER TARIFF

ncome Taxes Related to Cash and Property Contributions-in-Aid-of-Construction

The utility may gross-up cash service availability charges and property contributions-in-aid-of-
construction in order to recover the federal and state corporate income taxes associated with these
contributions. The formula to be used to gross-up cash service availability charges and contributed property
are as follows:

TAX IMPACT = Full Gross Up:

Depreciable Plant:

For utilities using straight-line depreciation for tax purposes, the gross-up formula shall be:
((CP-(CP * (1/TL) * .5)) * (CTR/{1-CTR)

For utilities using an accelerated rate of depreciation for tax purposes, the gross-up formula shall
be: (CP-((CP * AR)* .5)) * (CTR/(1-CTR))

Land (and Cash): CL * (CTR/(1-CTRY))

Where:

CP = Contributed Plant

TL = Tax Life of Contributed Plant

AR = First Year Accelerated Depreciation Rate for Tax Purposes

CTR = Combined Federal (FT) and State (ST) Income Tax Rate. ST+FT (1-ST)
CL = Contributed land (and Contributed Cash)
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AQUARINA UTILITIES, INC. ORIGINAL SHEET NO. 18.1
WASTEWATER TARIFF

Income Taxes Related Property Contributions-in-Aid-of-Construction

The utility may gross-up property contributions-in-aid-of-construction in order to recover the federal
and state corporate income taxes associated with these contributions. The formula to be used to gross-up
contributed property are as follows:

TAX IMPACT = Full Gross Up:

Depreciable Plant:

For utilities using straight-line depreciation for tax purposes, the gross-up formula shall be:
((CP-(CP * (1/TL) * .5)) * (CTR/(1-CTR)

For utilities using an accelerated rate of depreciation for tax purposes, the gross-up formula shall
be: (CP-((CP * AR)* .5)) * (CTR/(1-CTRY))

Land: CL * (CTR/(1-CTR))

Where:

CP = Contributed Plant

TL = Tax Life of Contributed Plant

AR = First Year Accelerated Depreciation Rate for Tax Purposes

CTR = Combined Federal (FT) and State (ST) Income Tax Rate. ST+FT (1-ST)
CL = Contributed land (and Contributed Cash)
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