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State of Florida

Public Service Commission
Capital Circle Office Center • 2540 Siiimard Oak Boulevard

Tallahassee, Florida 32399-0850

-M-E-M-O-R-A-N-D-U-M-

DATE: January 24, 2019

TO: Office of Commission Clerk (Stauffer)

FROM: Office of the General Counsel (Harper]C5l^\\
Office of Industry Development and Market Analysis (Crawford) 12^

RE: Docket No. 20180221-EQ - Petition by Tesla, Inc. for declaratory statement
concerning leasing of solar electric equipment.

AGENDA: 02/05/19 - Regular Agenda - Parties May Participate at Commission's Discretion

COMMISSIONERS ASSIGNED: All Commissioners

PREHEARING OFFICER:

CRITICAL DATES:

SPECIAL INSTRUCTIONS:

Fay

3/4/19 (Final Order must be issued by this date pursuant
to Section 120.565(3), Florida Statutes)

None

Case Background

On December 3, 2018, Petitioner, Tesla, LLC (Tesla), filed a petition for a declaratory statement
(Petition). Tesla asks the Commission to declare that based on the facts presented by Tesla:

(1) Tesla's leasing of solar electric equipment to residential lessees, pursuant to
Tesla's standard form lease known as Tesla's SolarLease, does not constitute
a sale of electricity;

(2) Tesla's offering to lease solar electric equipment to residential electricity users
will not cause Tesla to be deemed a public utility under Florida Law; and
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(3) The residential solar equipment lease described in its Petition (Tesla’s 
SolarLease) will not subject either Tesla or Tesla’s customer-lessees to 
regulation by the Commission. 

The Commission’s recent decisions in Order No. PSC-2018-0251-DS-EQ, issued May 17, 2018, 
in Docket No. 20170273-EQ, In re: Petition of Sunrun Inc. for a declaratory statement 
concerning the leasing of solar equipment (Sunrun) and Order No. PSC-2018-0413-DS-EQ, 
issued August 21, 2018, in Docket No. 20180124-EQ, In re: Petition of Vivint Solar Developer, 
LLC. for a declaratory statement concerning the leasing of solar equipment (Vivint), state the 
Commission does not have jurisdiction over an individual company that offers residential leases 
for solar equipment when the lease payments do not vary based on generation. 
 
Pursuant to Rule 28-105.0024, Florida Administrative Code (F.A.C.), a Notice of Declaratory 
Statement was published in the December 4, 2018, edition of the Florida Administrative 
Register, informing interested persons of the Petition. There were no requests to intervene filed. 
This recommendation addresses Tesla’s Petition for Declaratory Statement. The Commission has 
jurisdiction pursuant to Section 120.565, F.S., and Chapter 366, F.S. 
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Discussion of Issues 

Issue 1:  Should the Commission grant Tesla’s Petition for Declaratory Statement? 

Recommendation:  Yes. Based on the facts presented by Tesla, the Commission should grant 
Tesla’s Petition and declare: (1) Tesla’s proposed residential solar equipment lease, as described 
by its Petition, will not be deemed to constitute a sale of electricity; (2) Offering its solar 
equipment lease, as described in its Petition, to consumers in Florida will not cause Tesla to be 
deemed a public utility; and (3) The residential solar equipment lease described in its Petition 
will not subject Tesla or Tesla’s customer-lessees to regulation by this Commission. The 
Commission should also state that its declaration is limited to the facts described in Tesla’s 
Petition and would not apply to different, alternative facts. However, for those with an identical 
fact pattern to Sunrun’s, Vivint’s, or Tesla’s Petitions, these declarations have precedential 
significance and individual declaratory statements are not necessary. (Harper, Crawford)  
  
Staff Analysis:  Tesla’s Petition asks the Commission to declare that Tesla’s solar leasing 
program as described in Tesla’s Petition will not make Tesla or its lease customers a public 
utility subject to the Commission’s jurisdiction under Section 366.02(1), F.S. Tesla’s Petition 
also asks the Commission to apply Rule 25-6.065, F.A.C., which allows leases for solar 
equipment that include a maintenance agreement so long as the lease payments do not depend on 
electric generation. According to Tesla’s facts, the customer will be the end-user, and the lease 
payments do not depend on electric generation. Tesla’s proposed solar equipment lease program 
shows that the lease customers must utilize their utility’s service and interconnection and net 
metering provisions.  
 
Tesla’s Petition also states that it is aware that the facts in Sunrun’s and Vivint’s Petitions are 
substantively the same as the facts in Tesla’s request for declaratory statement. According to 
Tesla, the Sunrun and Vivint orders were limited only to the specific facts described in Sunrun 
and Vivint’s petitions and are therefore not binding or applicable to Tesla. 
  
Staff believes that the Sunrun and Vivint orders are applicable to any individual entity where the 
alleged facts show that the company offers residential solar lease programs with lease payments 
that do not vary based on generation. Both of these orders applied the facts presented in the 
petitions to Rule 25-6.065, F.A.C, which states that “[t] customer-owned renewable generation 
does not preclude the customer of record from contracting for the purchase, lease, operation, or 
maintenance of an on-site renewable generation system with a third-party under terms and 
conditions that do not include the retail purchase of electricity from the third party.”  The notice 
provision in Section 120.565, F.S., suggests that a declaratory statement, although not binding as 
precedent, has precedential significance. Chiles v. Dep't of State, Div. of Elections, 711 So. 2d 
151, 155 (Florida 1st DCA 1998).  
 
Tesla also states that requirements of investors who will provide financing for Tesla’s 
SolarLease program in Florida compel Tesla to seek the declaratory statement. Tesla’s Petition 
states it is requesting a declaratory statement as a “real-world business necessity” to meet the 
“requirements of investors.” The purpose of a declaratory statement is to resolve questions or 
doubts as to how the statutes, rules, or orders may apply to the petitioner’s particular 
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circumstances.1 Staff believes that there is no controversy because the facts in Tesla’s Petition 
are virtually identical to the facts set forth in both the Sunrun’s and Vivint’s Petitions. Thus, a 
company’s financing or investor requirements are irrelevant to the determination of whether a 
declaratory statement should be granted. 
 
Nonetheless, an agency has an obligation to issue a declaratory statement explaining how a 
statute or rule applies in the petitioner's particular circumstances even if the explanation would 
have a broader application than to the petitioner. Soc'y for Clinical & Med. Hair Removal, Inc. v. 
Dep't of Health, 183 So. 3d 1138, 1144 (Fla. 1st DCA 2015). Thus, staff believes that Tesla’s 
petition for declaratory statement should be granted.2 
 
Conclusion  
For the reasons set forth above, staff recommends that the Commission grant Tesla’s Petition for 
Declaratory Statement and declare: (1) Tesla’s leasing of solar electric equipment to residential 
lessees, pursuant Tesla’s standard form lease known as Tesla’s SolarLease, and as described in 
its Petition, will not be deemed to constitute a sale of electricity; (2) Tesla’s offering to lease 
solar electric equipment to residential electricity users, as described in its Petition, will not cause 
Tesla to be deemed a public utility under Florida Law; and (3) The residential solar equipment 
lease as described its Petition (Tesla’s SolarLease) will not subject either Tesla or Tesla’s 
customer-lessees to regulation by the Commission. The Commission should also state that its 
declaration is limited to the facts described in Tesla’s Petition and would not apply to different, 
alternative facts. However, for those with an identical fact pattern to Sunrun’s, Vivint’s, or 
Tesla’s Petitions, these declarations have precedential significance and individual declaratory 
statements are not necessary. 

                                                 
1Rule 28-105.001, F.A.C., Purpose and Use of Declaratory Statement, provides that declaratory statement is a means 
for resolving a controversy or answering questions or doubts concerning the applicability of statutory provisions, 
rules, or orders over which the agency has authority.     
2As the Commission stated previously in the Sunrun and Vivint orders, approving Tesla’s draft lease does not fall 
within the Commission’s jurisdiction and review of the lease is not necessary for the Commission’s determination of 
Tesla’s Petition. Staff’s analysis is limited solely to the jurisdiction question raised by the Petition, not the draft 
lease. Provisions in Tesla’s draft lease that involve statutes and rules that are outside our jurisdiction, such as those 
provisions that relate to Tesla’s compliance with the consumer protection laws, are not relevant and were not 
considered in staff’s analysis. See Deltona Corp. v. Mayo, 342 So. 2d 510 (Fla. 1977), wherein the Florida Supreme 
Court held that consumer protection was outside the bounds of the Commission’s jurisdiction: “If Deltona engaged 
in an unfair business practice or committed fraud, however, it may be a concern of other state agencies or the basis 
for private law suits (on which we express no opinion), but it is not a matter of statutory concern to the Public 
Service Commission.” 
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Issue 2:  Should this docket be closed? 

Recommendation:  Yes, if the Commission votes to either grant or deny the Petition for 
Declaratory Statement, the docket should be closed. (Harper)   

Staff Analysis:  Whether the Commission grants or denies Tesla’s Petition, a final order will 
be issued. Upon issuance of the final order, the docket should be closed. 
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State of Florida

Public Service Commission
Capital Circle Office Center • 2540 Shumard Oak Boulevard

Tallahassee, Florida 32399-0850

-M-E-M-O-R-A-N-D-U-M-

DATE;

TO:

FROM:

RE:

January 24,2019

Office of Commission Clerk (Teitzman)

Office of the General Counselling) u / > /) flMDivision of Economics (DiPret^ Higgins) (j-Jjl*
Docket No. 20180230-GU - Petition for temporary waiver of Rule 25-7.045,
F.A.C., by Florida Public Utilities Company.

AGENDA: 02/05/19 - Regular Agenda - Proposed Agency Action - Interested Persons May
Participate

COMMISSIONERS ASSIGNED: All Commissioners

PREHEARING OFFICER:

CRITICAL DATES:

SPECIAL INSTRUCTIONS:

Administrative

03/26/19 (date by which the petition must be ruled upon
pursuant to Section 120.542, F.S.)

None

Case Background

On December 26, 2018, Florida Public Utilities Company (FPUC) filed a petition to temporarily
waive Rule 25-7.045(4)(a), Florida Administrative Code (F.A.C.).' The rule requires natural gas
distribution utilities to file a depreciation study at least once every five years. FPUC's next study
was due January 14, 2019. FPUC is requesting that it be permitted to submit its study no later
than March 4, 2019. It also requests that subsequent due dates be based on the March filing date.

Notice of FPUC's petition was published in the January 4, 2019, edition of the Florida
Administrative Register, Vol. 45, No. 3, as required by Section 120.542(6), Florida Statutes
(F.S.). No one commented on the petition within the 14-day comment period provided by Rule

' FPUC cites paragraph (8)(a) of Rule 25-7.045, F.A.C., but that paragraph no longer exists. It was renumbered as
paragraph (4)(a) when the rule was amended in 2016.
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28-104.003, F.A.C. In accordance with section 120.542(8), F.S., the petition is deemed approved 
if the Commission does not approve or deny it by March 26, 2019. 

The Commission has jurisdiction under Sections 120.542, 350.115, 366.04, .05, and .06, F.S. 
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Discussion of Issues 

Issue 1:  Should the Commission grant FPUC’s request for a temporary waiver from Rule 25-
7.045(4)(a), F.A.C.? 

Recommendation:  Yes. The Commission should grant FPUC’s petition and require that 
FPUC file its depreciation study no later than March 4, 2019. The Commission should also order 
that FPUC’s next depreciation study will be due within five years from the date that it files its 
March 2019 depreciation study. (King, DiPietro) 

Staff Analysis:  FPUC is requesting that the Commission grant it a temporary waiver of Rule 
25-7.045(4)(a), F.A.C. Pursuant to the rule, FPUC was required to file a depreciation study by 
January 14, 2019. 

Legal Standard for Rule Waivers 
Pursuant to Section 120.542(2), F.S., the Commission is required to grant waivers and variances 
from its rules “when the person subject to the rule demonstrates that the purpose of the 
underlying statute will be or has been achieved by other means by the person and when 
application of a rule would create a substantial hardship or would violate principles of fairness.” 
The section defines a “substantial hardship” as a “demonstrated economic, technological, legal, 
or other type of hardship.” 

Under Rule 25-7.045(4)(a), F.A.C., natural gas distribution utilities are required to submit a 
depreciation study for Commission review at least once every five years. The rule implements 
several statutes. Section 350.115, F.S., allows the Commission to “approve or establish adequate, 
fair, and reasonable depreciation rates and charges.” Section 366.06(1), F.S., requires the 
Commission to “investigate and determine the actual legitimate costs of the property of each 
utility company, . . . less accrued depreciation.” To accomplish these tasks, the Commission is 
permitted under Section 366.04(2)(f), F.S., to “prescribe and require the filing of periodic reports 
and other data as may be reasonably available.” 

FPUC’s Petition 
FPUC’s current depreciation study was due on January 14, 2019, but it claims that preparing the 
study would create a substantial hardship. FPUC states that it was severely affected by Hurricane 
Michael, which wreaked havoc in several counties it serves in the Florida panhandle. FPUC 
argues that due to the effects of Hurricane Michael, its “plant accounting [personnel] have been 
faced with an unusually increased workload, some of which is outside the scope of their typical 
tasks.” FPUC claims that preparing the depreciation study is a “time-consuming, difficult task” 
under ordinary circumstances, but marshalling its already strained resources to complete the 
study before the recently passed deadline under current circumstances would have resulted in an 
undue hardship.  

FPUC also argues that the purpose of the underlying statutes will still be fulfilled should the 
Commission grant the waiver. FPUC will still furnish the Commission with the required data, 
albeit slightly delayed. 
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FPUC has asked that it be permitted to submit its study on or before March 4, 2019. FPUC has 
also requested that its next depreciation study be due within five years of the extended March 
2019 filing date. 

Conclusion 
The Commission has previously determined that staffing limitations can create substantial 
hardships in the timely filing of depreciation studies.2 The Commission has also recently granted 
FPUC a waiver from the rule requiring it to send out monthly billing statements under Rule 25-
6.100(1), F.A.C., based on the effects of Hurricane Michael.3 Staff believes a staffing limitation 
caused by Hurricane Michael constitutes a substantial hardship under the statute. 

Section 366.04(2)(f), F.S., allows the Commission to require a utility to periodically file 
depreciation studies in order to facilitate the Commission’s duty under Sections 350.115 and 
366.06(1), F.S., to determine accurate depreciation costs for the utility. The short delay will not 
affect the Commission’s ability to establish adequate, fair, and reasonable depreciation rates and 
charges. FPUC has not submitted any customer rate requests to the Commission on or since 
January 14, 2019, nor has it submitted a test year notification letter under Rule 25-7.140, F.A.C. 
For these reasons, the purpose of the statute will still be achieved if FPUC is granted a seven-
week extension to submit its study. 

Staff believes that FPUC’s request to file its study on or before March 4, 2019, is reasonable and 
that FPUC should be granted a temporary rule waiver until this date. Moreover, the Commission 
should order that FPUC’s next depreciation study will be due within five years from the date that 
it files its March 2019 depreciation study. 

                                                 
2 Order No. PSC-02-0242-PAA-EI, issued Feb. 25, 2002, in Docket No. 011611-EI, In Re: Petition for Waiver of 
Depreciation Study Filing Requirement in Rule 25-6.0436(8)(a), F.A.C., by Florida Power Corporation. 
3 Order No. PSC-2018-0529-PAA-EI, Nov. 8, 2018, in Docket No. 20180195-EI, In re: Petition for temporary 
waiver of Rule 25-6.100, F.A.C., by Florida Public Utilities Company. 
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Issue 2:  Should this docket be closed? 

Recommendation:  Yes. If no person whose substantial interests are affected by the proposed 
agency action files a protest within 21 days of the issuance of the order, a consummating order 
should be issued and this docket should be closed. 

Staff Analysis:  If no person whose substantial interests are affected by the proposed agency 
action files a protest within 21 days of the issuance of the order, a consummating order should be 
issued and this docket should be closed. (King) 
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Discussion of Issues 

Issue 1:  Should Gulf Power Company’s petition for modification of the authority to issue and 
sell securities be approved? 

Recommendation:  Yes. Gulf Power Company’s petition for modification of the authority to 
issue and sell securities filed on January 7, 2019 should be approved as requested. (Richards) 

Staff Analysis:  On January 7, 2019, Gulf submitted a petition for modification of the 
Company’s previously approved securities application to reflect the acquisition of the company 
by NextEra and to request an increase of the amount of securities authorized. 

Gulf was acquired by and became a wholly-owned subsidiary of NextEra on January 1, 2019, 
and will no longer be able to receive equity funds from and/or issue common equity securities to 
Gulf’s former parent, the Southern Company. Gulf requests approval to issue and sell and/or 
exchange any combination of the long-term debt and equity securities described and/or to 
assume liabilities or obligations as guarantor, endorser or surety in an aggregate amount not to 
exceed $1.2 billion during calendar year 2019. The currently authorized amount of long-term 
debt and equity securities is $600 million. Gulf also requests to increase the maximum principal 
amount of short-term debt previously approved from $500 million to $600 million. The net 
increase in funding from the previously approved securities application is $600 million in long-
term debt and equity securities and $100 million in short-term debt.  

In its petition, Gulf explained the requested modifications are necessary to reflect the new 
ownership and the anticipated increased issuances of securities required due to the significant 
storm-related expenses incurred as a result of Hurricane Michael; to fund the cost of the prompt 
restoration, reconstruction and/or repair of facilities damaged or destroyed during calendar year 
2019 due to the occurrence of any man-made or natural disaster or event or otherwise.  

Staff has reviewed Gulf’s projected capital expenditures. The amount of long-term securities 
requested ($1.2 billion) exceeds Gulf’s expected capital expenditures ($262.8 million). The 
additional amount requested exceeding the projected capital expenditures allows for financial 
flexibility with regard to unexpected events such as hurricanes, financial market disruptions and 
other unforeseen circumstances. 

In connection with this security application, Gulf confirms that the capital raised pursuant to this 
authority will be used in connection with the regulated activities of Gulf and its affiliates, and not 
the non-regulated activities of its affiliates. Staff believes the requested amounts are appropriate 
and recommends Gulf’s petition to issue securities be modified as requested. 



Docket No. 20180162-EI Issue 2 
Date: January 24, 2019 

 - 3 - 

Issue 2:  Should this docket be closed? 

Recommendation:  No. This docket should remain open until Gulf Power Company has filed 
the required Consummation Report. (Schrader) 

Staff Analysis:  For monitoring purposes, this docket should remain open until May 1, 2020, 
to allow Gulf Power Company time to file the required Consummation Report. 
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State of Florida

Public Service Commission
Caph AL Circij: Office Center • 2540 Shumard Oak Boulevard

Tallahassee, Florida 32399-0850

-M-E-M-O-R-A-N-D-U-M-

DATE:

TO:

FROM:

RE:

January 24, 2019

Office of Commission Clerk (Teitzman)

Division of Economics (Sibley, Hudson)'^^^^^^''^^ f ̂
Division of Engineering (Lewis) (j
Office of the General Counsel (DuVal) '

Docket No. 20170147-WS - Application for staff-assisted rate case in Levy
County by FIMC Hideaway, Inc.

AGENDA: 02/05/19 - Regular Agenda - Proposed Agency Action - Interested Persons May
Participate

COMMISSIONERS ASSIGNED: All Commissioners

PREHEARING OFFICER: Brown

CRITICAL DATES: None

SPECIAL INSTRUCTIONS: None

Case Background

FIMC Hideaway, Inc. (FIMC or Utility) is a Class C utility which was granted water and
wastewater certificates in 1984 to serve the Hideaway development when Levy County turned
jurisdiction over to the Florida Public Service Commission (Commission) in 1983. The
Hideaway systems were transferred to Florida Investors Mortgage Corporation (FIMC)
Hideaway, Inc. in 1992 following its foreclosure on the Utility.^ Subsequently, a transfer of
majority organizational control was approved in 2005 when the Utility stock was acquired by the

'Order No. 13497, issued July 10, 1984, in Docket No. 19830552-WS, In re: Application of Hideaway Service, Inc.
for a certificate to operate a water and sewer utility in Levy County.
-Order No. 25584, issued January 8, 1992, in Docket No. 19910672-WS, In re: Application for transfer of
Certificates Nos. 426- W and 362-S from Hideaway Service, Inc. to FIMC Hideaway, Inc. in Levy County.
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current owners.^ In 2009, the Commission approved the transfer of the Springside water and
wastewater systems from Par Utilities, Inc. to FIMC Hideaway, Inc.'^ The Hideaway and
Springside water and wastewater systems were interconnected in April 2013.

On June 22, 2017, FIMC filed an application for a staff-assisted rate case (SARC). Pursuant to
Order No. PSC-2018-0389-PAA-WS, the Commission approved rates and charges for FIMC.
Order No. PSC-2018-0389-PAA-WS, additionally ordered:

[T]he overall quality of service provided by FIMC Hideaway, Inc. shall be
considered marginal until the utility can sufficiently demonstrate that it meets the
Department of Environmental Protection's [DEP] secondary water standards. The
[U]tility shall file the results of its next primary and secondary water standards
tests with this Commission in this docket by November 1, 2018. If the results are
unfavorable, our staff will bring this item to this Commission by March 1, 2019,
for further action.

By email, on October 8, 2018, FIMC provided to staff the results of its most recent DEP primary
and secondary water tests. By letter dated November 6, 2018, Commission staff notified the
Utility that this item would be brought to the Commission for consideration at the February 5,
2019 Commission Conference.^ This recommendation addresses the test results provided by
FIMC and staffs recommendation as to further action. The Commission has jurisdiction
pursuant to Sections 367.011, 367.081, 367.0812, 367.0814, and 367.091, Florida Statutes (F.S.).

^Order No. PSC-05-0298-PAA-WS, issued March 18, 2005, in Docket No. 20040152-WS, In re: Application for
transfer of majority organizational control of FIMC Hideaway, Inc. in Levy County from Florida Investors
Mortgage Corporation, a Florida corporation, to Robert and Janet McBride.
"•Order No. PSC-09-0279-PAA-WS, issued April 29, 2009, in Docket No. 20080268-WS, In re: Joint Application
for transfer of the Springside water and wastewater systems from Par Utilities, Inc. in Levy County to FIMC
Hideaway, Inc.:, amendment of Certificates 426-W and 362-S held by FIMC Hideaway, Inc.; and amendment of
Certificate 428-W and cancellation of Certificate 366-S held by Par Utilities, Inc.
' Document No. 07000-2018.
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Discussion of Issues

Issue 1: What further action should be taken considering FIMC's failure to meet DEP
secondary water quality standards?

Recommendation: Staff recommends that the Commission direct FIMC to create an estimate

of costs and benefits of a plausible solution to reduce sulfates and total dissolved solids to a level
that is within acceptable DEP standards. Staff additionally recommends that the Commission
direct FIMC to meet with its customers to discuss the estimated costs and benefits of and the

time necessary for implementing a plausible solution to reduce sulfates and total dissolved solids
to a level that is within acceptable DEP standards. The Utility should report the results of such
meeting(s) to the Commission by August 6, 2019. After analyzing FIMC's report, staff will bring
this item before the Commission for further action, if needed. (Lewis)

Staff Analysis: Pursuant to Section 367.08 l(2)(a)l., F.S., in water and wastewater rate cases,
the Commission shall consider the quality of service provided by a utility. Additionally, Section
367.0812(2), F.S., states:

(2)(a) In determining the quality of water service, the commission shall consider a
finding by the Department of Environmental Protection as to whether the utility
has failed to provide water service that meets the secondary water quality
standards of the department.
(b) The utility shall create an estimate of the costs and benefits of a plausible
solution to each issue identified by the commission.
(c) The utility shall meet with its customers within a time prescribed by the
commission to discuss the estimated costs and benefits of and time necessary for
implementing a plausible solution for each quality of water service issue
identified, and the utility shall report the results of such meetings to the
commission.

(d) The utility shall inform the commission, if:
1. The customers and the utility agree on a solution for each quality of water
service issue identified, of each agreed-on solution and the cost of each solution;
or

2. The customers and the utility prefer a different solution to at least one of the
quality of water service issues identified, of the preferred solutions by each and
the cost of each solution.

By Order No. PSC-2018-0389-PAA-WS, the Commission determined the Utility's quality of
service to be marginal based in part on the Utility not meeting DEP secondary standards for
sulfates and total dissolved solids. The Commission additionally ordered the Utility to file
updated test results by November 1, 2018. On October 8, 2018, FIMC timely provided its test
results to Commission staff. The test results indicated the water service provided by the Utility
continues to exceed DEP standards for sulfates and total dissolved solids. The reading for
sulfates was 426 mg/L (milligrams per Liter) which exceeds the 250 mg/L maximum

3-
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containment level (MCL) 250 mg/L. The reading for total dissolved solids was 992 mg/L which
exceeds the 500 mg/L MCL standard.^

Given the unfavorable test results and the requirements of Section 367.0812(2), F.S., staff
recommends that the Commission direct FIMC to create an estimate of costs and benefits of a

plausible solution to reduce sulfates and total dissolved solids to a level that is within acceptable
DEP standards. Staff notes that in 1992, the Commission found the following:

According to DER [predecessor of the Department of Environmental Protection],
the utility has three options available to it which may secure compliance with the
requirements. It may pursue the use of another water source, either an existing
surface or ground water supply, or it may install additional means of treating the
water. However, the only recommended treatment for sulfate is reverse osmosis,
and, in this instance, reverse osmosis will be cost prohibitive for this utility. In
addition, because of the plant's location, it is questionable that the utility could
meet the industrial waste standards required for the backwash discharge. Lastly,
the utility can procure land and permits to construct a well field outside the area
where the gypsum deposits are located. The DER engineer suggests that the utility
determine the cost of drilling a new well field outside of the subdivision. The
DER engineer also suggested that Hideaway work with the Springside at
Manatee, Ltd., and Fowlers Bluff utilities to locate a better source of water since
all three are experiencing the same types of problems in the same general
location.^

Staff recommends that the Commission direct FIMC to meet with its customers after an estimate
of costs and benefits to reduce sulfates and total dissolved solids is created. In its meeting(s) with
customers, the Utility should discuss the estimated costs and benefits of and time necessary for
implementing a plausible solution to reduce sulfates and total dissolved solids to a level that is
within acceptable DEP standards. The Utility should report the results of such customer
meeting(s) to the Commission by August 6, 2019. After analyzing FIMC's report, staff will bring
this item before the Commission for further action, if needed. If the Utility encounters any
unforeseen events that will impede its ability to timely meet the recommended schedule, the
Utility should immediately notify this Commission in writing.

Document No. 00244-2019, filed January 16, 2019, p. 8.
' Order No. PSC-92-0479-FOF-WS, issued June 9, 1992, In Docket No. 19911091-WS, In re: Application for a
staff-assisted rate case in Levy County by FIMC Hideaway, Inc., p. 5.
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Issue 2: Should this docket be closed?

Recommendation: No. If no person whose substantial interests are affected by the proposed
agency action files a protest within 21 days of the issuance of the order, a consummating order
should be issued. The docket should remain open to allow the Utility to provide the appropriate
reporting information and the allow staff to bring this item back to the Commission for further
action, if needed. (Duval)

Staff Analysis: If no person whose substantial interests are affected by the proposed agency
action files a protest within 21 days of the issuance of the order, a consummating order should be
issued. The docket should remain open to allow the Utility to provide the appropriate reporting
information and the allow staff to bring this item back to the Commission for further action, if
needed.
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Case Background

On August 9, 2017, Utilities, Inc. of Florida (UIF or Buyer) filed an application for transfer of
assets of exempt utility Barrington Estates Property Holdings Homeowners' Association, Inc.
(Barrington Estates HOA) to UIF, amendment of Certificate No. 465-S, and petition for partial
variance or waiver of Rule 25-30.030(5)(b), Florida Administrative Code (F.A.C.). The
Barrington Estates wastewater system (Utility) currently serves 148 wastewater customers in
Lake County. Customers currently receive water service from UIF.

The Barrington Estates HOA system was bought from Centennial Bank who acquired it in a
foreclosure proceeding to assure wastewater service to the members of the Barrington Estates



Docket No. 20170174-SU

Date: January 24, 2019

HOA. UIF is a Class A water and wastewater utility currently serving approximately 34,000
water and/or wastewater customers throughout 27 systems in Charlotte, Highlands, Lake, Lee,
Marion, Orange, Pasco, Pinellas, Polk, and Seminole Counties.' UIF is a wholly owned
subsidiary of Utilities, Inc., and its rates and charges were last approved by the Florida Public
Service Commission (Commission) in Docket No. 20160101-WS.

On October 11, 2017, the Commission granted UIF partial variance or waiver of Rule 25-
30.030(5)(b), F.A.C., for notice to be provided to all customers and property owners within its
existing service area. This partial waiver was granted by the Commission due to the minimal
amount of customers that would be added to UIF's system.^ Further, the Harrington Estates HOA
system is not connected to any of UIF's existing wastewater systems and would not affect the
current customers' quality of service or rates.

The proposed additional service territory is intended to serve solely the Barrington Estates HOA
area, which is near the City of Clermont's (Clermont) service area. On September 21, 2017,
Clermont filed an objection to the application for transfer of assets of exempt utility and for
amendment of Certificate 465-S. This was resolved via an amendment'' to a Settlement
Agreement that UIF and Clermont finalized in a previous docket.^ On September 17, 2018,
Clermont issued a notice of withdrawal of its objection to application for transfer of assets of
exempt utility and for amendment of Certificate 465-S by UIF.

This recommendation addresses the amendment of Certificate No. 465-S, the transfer of the
wastewater system from Barrington Estates HOA to UIF, the net book value (NBV) of the
wastewater system at the time of the transfer, the need for an acquisition adjustment, and
implementation of UIF's rates to the Utility. The Commission has jurisdiction pursuant to
Sections 367.045, 367.071 and 367.091, Florida Statutes (F.S.).

' Document No. 06847-2017.
^ Docket No. 20160101-WS, In re: Application for increase in water and wastewater rates in Charlotte, Highlands,
Lake, Lee, Marion, Orange, Pasco, Pinellas, Polk, and Seminole Counties by Utilities, Inc. of Florida.
' Order No. PSC-2017-0387-PAA-SU, issued October 11,2017.

'' Document No. 07846-2017.
^ Order No. PSC-05-0523-FOF-WS, issued May 13, 2005, in Docket No. 20020907-WS, In re: Application for
amendment of Certificate Nos. 496-W and 465-S to extend water and wastewater service areas in Lake County by
Lake Utility Services, Inc.
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Discussion of Issues

Issue 1: Should the transfer of Barrington Estates HOA wastewater system, an exempt entity in
Lake County, to Utilities, Inc. of Florida and amendment of Certificate No. 465-S be approved?

Recommendation: Yes. The transfer of the Barrington Estates HOA wastewater system and
amendment of Certificate No. 465-S, to include the territory as described in Attachment A, is in
the public interest and should be approved effective the date of the Commission's vote. The
resultant order should serve as the Buyer's amended certificate and should be retained by the
Buyer. The application contains proof of compliance with the noticing provisions set forth in
Rule 25-30.030, F.A.C., as modified by the Commission pursuant to Order No. PSC-2017-0387-
PAA-SU. UIF should be responsible for filing all future annual reports and Regulatory
Assessment Fees (RAFs) subsequent to the date of closing. (Wooten, Bruce, Frank)

Staff Analysis: On August 9, 2017, UIF filed an application for transfer of assets to UIF of a
currently exempt utility and amendment of Certificate No. 465-S in Lake County. The
application is in compliance with Section 367.071, F.S., Section 367.045, F.S., Rule 25-30.036,
F.A.C., Application for Amendment to Certificate of Authorization to Extend or Delete Service
Area and Rule 25-30.037, F.A.C., Application for Authority to Transfer. The application
contains proof of compliance with the noticing provisions set forth in Rule 25-30.030(5)(b),
F.A.C., Notice of Application and of Customer Meeting and Noticing. Adequate service territory
maps and territory descriptions have also been provided. The application contains a description
of the wastewater service territory of the currently exempt utility which is appended to this
recommendation as Attachment A.

Noticing, Territory, and Land Ownership
UIF provided notice of the application pursuant to Section 367.071, F.S. and Rule 25-
30.030(5)(b), F.A.C., however Rule 25-30.030(5)(b), F.A.C. was partially waived by the
Commission regarding the requirement that the notice be provided to all customers and property
owners within its existing service area.^ In lieu of noticing all of its customers by mail, UIF was
ordered to place a staff-approved notice of its application on its website for 30 days, which UIF
has satisfied. This notice also provided 30 days for customers to file an objection to the transfer.
Clermont objected to the transfer on October 11, 2017, which was resolved by a Settlement
Agreement^ between Clermont and UIF. No other objections were received and the time for
filing objections has expired.

The application contains a description of the wastewater service territory which is appended to
this recommendation as Attachment A. The application contains a copy of a Utility and Water
Treatment Facilities easement that was executed on October 16, 2012, as evidence that the
Applicant owns or has rights to long-term use of the land upon which the wastewater treatment
facilities are located pursuant to Rule 25-30.037(2)(s), F.A.C.

^ Order No. PSC-2017-0387-PAA-SU, issued October 11, 2017.
' Document No, 07846-2017.
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Purchase Agreement and Financing
Pursuant to Rule 25-30.037(2)(i), and G), F.A.C., the application contains a statement regarding
financing and a copy of the Purchase Agreement, which includes the purchase price, terms of
payment, and a list of the assets purchased. There are no customer deposits, guaranteed revenue
contracts, developer agreements, customer advances, leases, or debt of Barrington Estates HOA
that must be disposed of with regard to the transfer. According to the Purchase Agreement, the
total purchase price for the assets is $270,000. According to the Buyer, the closing date of the
sale will take place 30 days after the date of the consummating order for this docket. The
consummating order is scheduled to be filed on March 22, 2019. Therefore, the closing date will
be April 21, 2019, subject to Commission approval, pursuant to Section 367.071(1), F.S.

Facility Description and Compliance
The wastewater treatment plant (WWTP) is an extended aeration sewage treatment plant with
reuse of two rapid infiltration basins permitted by the Florida Department of Environmental
Protection (DEP) at 49,000 gallons per day based on the annual average daily flow. Chlorine
disinfection is applied in a chlorine contact chamber. The collection system is composed of 4-
and 8-inch poly vinyl chloride (PVC) pipes and there is a single lift station with two submersible
pumps in the service area. The last compliance evaluation inspection of the facility was
conducted on March 23, 2016 by DEP. There was one deficiency that was corrected; therefore,
the system appears to be in compliance with DEP rules.

Technical and Financial Ability
Pursuant to Rules 25-30.037(2)(l), and (m), F.A.C., the application contains statements
describing the technical and financial ability of UIF to provide service to the proposed service
area. The application states that UIF is a Class A water and wastewater utility currently serving
approximately 34,000 water and/or wastewater customers throughout 27 systems in Charlotte,
Highlands, Lake, Lee, Marion, Orange, Pasco, Pinellas, Polk, and Seminole Counties. UIF has
been operating as a Commission regulated utility in Florida since 1975 and is the largest
investor-owned water and wastewater utility in Florida.

The Buyer is a Class A utility that owns and operates multiple water and wastewater systems.
Staff reviewed the financial statements of UIF for this docket. Based on the above, the Buyer has
demonstrated the technical and financial ability to provide service to the existing service
territory.

Regulatot7 Assessment Fees and Annual Reports
Because the Buyer is acquiring a non-regulated utility, there are no annual reports or RAFs on
file for this system. The Buyer will be responsible for filing annual reports and paying RAFs for
2019 and all future years.

Conclusion

Staff recommends the transfer of the Barrington Estates HOA wastewater system and
amendment of Certificate No. 465-S, to include the territory as described in Attachment A, is in
the public interest and should be approved effective the date of the Commission's vote. The
resultant order should serve as the Buyer's amended certificate and should be retained by the
Buyer. The application contains proof of compliance with the noticing provisions set forth in
Rule 25-30.030, F.A.C., as modified by the Commission pursuant to Order No. PSC-2017-0387-
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PAA-SU. UIF should be responsible for filing all future annual reports and RAFs subsequent to
the date of closing.
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Issue 2: What is the appropriate net book value for the Barrington Estates HOA wastewater
system for transfer purposes?

Recommendation: The net book value of the wastewater system for transfer purposes is
$277,549 as of April 21, 2019. An acquisition adjustment should not be included in rate base.
Within 90 days of the date of the final order, UIF should be required to notify the Commission in
writing that it has adjusted its books in accordance with the Commission's decision. The
adjustments should be reflected in UIF's 2019 Annual Report when filed. (Frank, Wooten)

Staff Analysis: Rate base has not previously been established for the Utility. The purpose of
establishing NBV for transfers is to determine whether an acquisition adjustment should be
approved. The NBV does not include normal ratemaking adjustments for used and useful plant
or working capital. The Utility's NBV has been updated to reflect balances as of April 21, 2019.
Staffs recommended NBV, as described below, is shown on Schedule No. 1.

Utility Plant in Service (UPlS)
The Utility's application reflected a UPIS balance of $543,142. Barrington Estates HOA is a
non-regulated company and thus did not maintain its books and records according to the National
Association of Regulatory Utility Commissioners uniform system of accounts (NARUC USOA).
Further, Barrington Estates HOA purchased the utility system from Centennial Bank after a
foreclosure proceeding, therefore original cost records are not available. On July 12, 2018, UIF
filed documentation supporting the original cost of the Barrington Estates HOA wastewater
collection system. This original cost documentation included original invoices for the
components involved in the wastewater system which totaled $425,041, excluding the WWTP
and Lift Station.^ The Utility did not possess the original cost documentation for the WWTP and
Lift Station for the July filing, but contacted the manufacturer to obtain the documentation. On
September 18, 2018, UIF provided the original cost invoices for the WWTP and Lift Station,
which totaled an additional $230,200.^ Staff reviewed all original cost documents and verified
the NARUC USOA account numbers.

According to the original cost analysis, the Utility had a UPIS balance of $655,241, as of
December 31, 2008. Staff recalculated UPIS since 2008 to reflect all additions and retirements as
of April 21, 2019. Staff calculated the appropriate UPIS balance to be $660,805, As a result,
UPIS should be increased by $117,663 ($660,805 - $543,142) to reflect a UPIS balance of
$660,805, as of April 21, 2019.

Land

The Utility's application reflected a land balance of $0, as of April 21, 2019. Therefore, staff
recommends a balance for land of $0, as of April 21, 2019.

Accumulated Depreciation
The Utility's application reflected an accumulated depreciation balance of $181,617. Based on
the original cost analysis and depreciation Rule 25-30.140, F.A.C., staff calculated an
accumulated depreciation balance of $279,577, as of December 31, 2008. Staff recalculated

® Document No. 04666-2018.
' Document No. 06129-2018.
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accumulated depreciation of plant since 2008, including plant additions and retirements, to
reflect accumulated depreciation as of April 21, 2019. Staff calculated the appropriate
accumulated depreciation balance to be $277,592. As a result, accumulated depreciation should
be increased by $95,975 to reflect an accumulated depreciation balance of $277,592 ($181,617 +
$95,975), as of April 21, 2019.

Contributions-in-Aid-of-Construction (CIAC) and Accumulated Amortization of
CIAC

As mentioned above, Harrington Estates HOA is a non-regulated company and thus did not
maintain its books and records according to the NARUC USOA. As a result, no CIAC was
recorded. Harrington Estates HOA purchased the utility system from Centennial Hank after a
foreclosure proceeding. Hecause Harrington Estates HOA is comprised of all of the Utility's
customers, staff believes the system should be considered 100 percent contributed. Hased on its
original cost analysis, staff calculated a CIAC balance of $655,241 and an accumulated
amortization of CIAC balance of $279,577.

In an effort to be consistent with the Commission's decision in the 2000 transfer of Utilities, Inc.

of Eagle Ridge, UIF has requested that its investment in the system be used to offset the CIAC
balance.'^ In most transfers, the sales transaction is outside the control of the customers of the
utility and generally only benefits the utility and its shareholders. However, this transfer, like the
transfer in Eagle Ridge, is unique in that the customers of the Utility are also the owners of the
Utility. Therefore, due to the specific and unique facts in this case, and consistent with the
Commission's decision in Eagle Ridge, staff recommends that the purchase price of $270,000 be
used to offset the imputed CIAC of $655,241 to reflect the fact that the customers have been
reimbursed a portion of their investment in the Utility. This results in a net CIAC balance of
$385,241 ($270,000 - $655,241). Therefore, staff recommends a CIAC balance of $385,241, and
an accumulated amortization of CIAC balance of $279,577, as of April 21, 2019.

Net Book Value

The Utility's application reflected a NHV of $361,525. Hased on the adjustments described
above, staff recommends a NHV of $277,549, as of April 21, 2019. Staffs recommended NHV
and the NARUC USOA balances for UPIS and accumulated depreciation as of April 21, 2019,
are shown on Schedule No. 1.

Acquisition Adjustment
An acquisition adjustment results when the purchase price differs from the NHV of the assets at
the time of the acquisition. Pursuant to Rule 25-30.0371, F.A.C., a positive acquisition
adjustment may be appropriate when the purchase price is greater than the NHV, and a negative
acquisition adjustment may be appropriate ̂ when the purchase price is less than NHV. With
respect to negative acquisition adjustments. Rule 25-30.0371, F.A.C., states that no negative
acquisition adjustment shall be included in rate base if the purchase price is greater than 80
percent of the NHV. The Utility and its assets were purchased for $270,000. As mentioned

Order No. PSC-0 M 792-PAA-SU, issued September 5, 2001, in Docket No. 20001820-SU, In re: Application for
transfer of wastewater utility facility in Lee County front Cross.Creek of Fort Myers Community Association, Inc., a
not-for-profit Florida Corporation, to Utilities, Inc. of Eagle Ridge, holder of Certificate No. 369-S, and for
amendment of Certificate No. 369-S to include additional territory.

-7-
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above, staff recommends that the appropriate NBV is $277,549. Because the purchase price of
$270,000 is greater than 80 percent of NBV ($222,039), no acquisition adjustment is required.
As such, staff recommends that no negative acquisition adjustment be approved.

Conclusion

Based on the above, staff recommends that the NBV of the wastewater system for transfer
purposes is $277,549 as of April 21, 2019. No acquisition adjustment should be included in rate
base. Within 90 days of the date of the final order, the Buyer should be required to notify the
Commission, in writing, that it has adjusted its books in accordance with the Commission's
decision. The adjustments should be reflected in UIF's 2019 Annual Report when filed.

8-
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Issue 3: Should the Commission approve UIF's request to implement its consolidated monthly
wastewater rates and charges for Barrington Estates?

Staff Recommendation: Yes. The Commission should, consistent with the Purchase
Agreement, approve UIF's request to implement its consolidated monthly wastewater rates and
miscellaneous service charges as shown on Schedule No. 2 for the Utility. The approved rates
and charges should be effective for the Utility for service rendered after the order becomes final,
the sale of Barrington Estates' wastewater system is final, and the Barrington Estates HOA
homeowners have been noticed of the approved rates and charges. The notice should be
approved by staff prior to publication and the Utility should provide proof of the date notice was
given within 10 days of the date of the notice. (Bruce)

Staff Analysis:
Currently, the Barrington Estates HOA owns its wastewater system, which is operated by UIF.
The water service is provided by UIF. The Barrington Estates homeowners pay quarterly HOA
fees of $246.50, which includes $89.86 for wastewater service ($29.95 monthly). Barrington
Estates HOA has no general service customers. In its application, UIF is requesting that its
consolidated monthly wastewater rates and miscellaneous service charges be implemented for
the Barrington Estates homeowners as reflected in the contract for the purchase of Barrington
Estates wastewater system. The wastewater rates consist of a base facility charge of $25.93 and
gallonage charge of $4.15 per 1,000 gallons with an 8,000 gallon cap. In the past, the
Commission has approved several amendments wherein the acquiring utility implemented its
rates for an acquired utility." In support of its request to implement its consolidated rates, UIF
states: (1) the HOA agreed to pay the consolidated wastewater rates approved by the
Commission; (2) revenues are revenue neutral; therefore, the customers will not be subsidizing
nor be subsidized by the other UIF customers because the consolidated rates are consistent with
the purchase price; and (3) the revenues produced by applying the consolidated rate structure will
also result in UIF's currently authorized rate of return.

According to UIF, under the Barrington Estates HOA fees, the revenues generated for
wastewater service were approximately $53,200 per year. Based on average consumption of the
homeowners, approximately $81,145 of revenues will be generated annually with the
implementation of the consolidated monthly wastewater rates. The Utility indicated that the
revenues under its consolidated rates will cover the additional operating costs (operation and
maintenance, depreciation, and taxes) and allow UIF to earn its authorized rate of return on the
acquired system. Staff will monitor UIF's revenues for any potential overeamings as a result of

" Order No. PSC-1997-0929-FOF-WS, issued August 4, 1997, in Docket No. 19970210-WS, In re: Application by
United Water Florida, Inc. for amendment of Certificates Nos. 236-W and I79-S and for limited proceeding to
adjust rates in St. Johns County, Order No. PSC-93-1480-FOF-WS, issued October 11, 1993, in Docket No.
19930204-WS, In re: Application for Amendment of Certificates Nos. 236-W and 179-S and for a Limited
Proceeding to adjust rates in St. Johns County by Jacksonville Suburban Utilities Corporation', Order No. 23111,
issued June 25, 1990, in Docket No. 19891110-WS; In re: Application for transfer of Certificate Nos. 475-W and
411-S from St. Johns North Utility Corp. to Jacksonville Suburban Utilities Corp. and for a limited proceeding to
adjust rates.
The customer's average consumption is approximately 5,000 gallons per month.

-9-
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the additional revenues. If there is a determination of potential overearnings, staff can
recommend initiation of an investigation for the Commission.

The Barrington Estates HOA development is essentially built out except for a parcel of property
for which there are no current plans for development.'^ There are no approved service
availability charges for this system and UIF has no plans to interconnect the Barrington Estates
wastewater system to its closest wastewater treatment plant. Therefore, if there is additional
development in the service area in the future, the Utility will need Commission approval to
implement service availability charges.

Conclusion

Based on the above, staff recommends that the Commission should, consistent with the Purchase
Agreement, approve UlF's request to implement its consolidated monthly wastewater rates and
miscellaneous service charges as shown on Schedule No. 2 for the Utility. The approved rates
and charges should be effective for the Utility for service rendered after the order becomes final,
the sale of Barrington Estates' wastewater system is final, and the Barrington Estates HOA
homeowners have been noticed of the approved rates and charges. The notice should be
approved by staff prior to publication and the Utility should provide proof of the date notice was
given within 10 days of the date of the notice.

Currently, the Barrington Estates HOA uses 60 percent of the capacity of the wastewater treatment plant.
Centennial Bank has reserved 40 percent of the capacity of the wastewater treatment plant for potential future
developments.

10
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Issue 4: Should this docket be closed?

Recommendation: If no protest to the proposed agency action is filed by a substantially
affected person within 21 days of the date of the issuance of the order, a consummating order
should be issued and the docket should be closed administratively upon Commission staffs
verification that the revised tariff sheets have been filed, the Buyer has notified the Commission
in writing that it has adjusted its books in accordance with the Commission's decision, and proof
that appropriate noticing has been completed pursuant to Rule 25-30.4345, F.A.C. (Schrader)

Staff Analysis: If no protest to the proposed agency action is filed by a substantially affected
person within 21 days of the date of the issuance of the order, a consummating order should be
issued and the docket should be closed administratively upon Commission staffs verification
that the revised tariff sheets have been filed, the Buyer has notified the Commission in wnting
that it has adjusted its books in accordance with the Commission's decision, and proof that
appropriate noticing has been completed pursuant to Rule 25-30.4345, F.A.C.
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Utilities, Inc. Of Florida
Wastewater Territory Description

Lake County

Lake County, Florida, Village Lakeland

Sections 14 and 23. Township 28 South. Ranee 24 East

A PARCEL OF LAND LOCATED IN SECTIONS 11 AND 14. TOWNSHIP 23 SOUTH,

RANGE 25 EAST OF LAKE COUNTY, FLORIDA. BEING MORE PARTICULARLY
DESCRIBED AS:

BEGINNING AT THE SOUTHWEST CORNER OF THE SOUTHWEST 1/4 OF SECTION 11,

TOWNSHIP 23 SOUTH, RANGE 25 EAST, LAKE COUNTY, FLORIDA: THENCE RUN N
00° 48' IS" E ALONG THE WEST LINE OF SAID SOUTHWEST 1/4, A DISTANCE OF

1311.35 FEET TO A POINT ON THE NORTH LINE OF THE SOUTHWEST 1/4 OF THE
SOUTHWEST 1/4 OF SAID SECTION II.- THENCE RUN S 89° 43' 28" E ALONG SAID
NORTH LINE, A DISTANCE OF 660.94 FEET TO A POINT ON THE EAST LINE OF THE
WEST V2 OF THE SOUTHWEST 1/4 OF THE SOUTHWEST 1/4 OF SAID SECTION 11;
THENCE RUN S 00° 47 '02" W ALONG SAID EAST LINE. A DISTANCE OF 656.57 FEET
TO A POINT ON THE NORTH LINE OF THE SOUTHEAST 1/4 OF THE SOUTHWEST 1/4
OF THE SOUTHWEST 1/4 OF SAID SECTION 11: THENCE RUN S 89° 38' 46" E ALONG
SAID NORTH LINE. A DISTANCE OF 628.18 FEET TO A POINT ON THE EAST LINE OF
SAID SOUTHEAST 1/4 OF THE SOUTHWEST 1/4 OF THE SOUTHWEST 1/4; THENCE
RUN S 00° 45' 46" W ALONG SAID EAST LINE. A DISTANCE OF 657.43 FEET TO A
POINT ON THE SOUTH LINE, OF SAID SOUTHEAST 1/4 OF THE SOUTHWEST 1/4 OF
THE SOUTHWEST 1/4; THENCE RUN N 89° 34' 05" W ALONG SAID SOUTH LINE. A
DISTANCE OF 628.41 FEET TO A POINT ON THE EAST LINE OF THE NORTHWEST 1/4
OF THE NORTHWEST 1/4 OF THE NORTHWEST 1/4 OF SECTION 14, TOVT^ISHIP 23
SOUTH. RANGE 25 EAST: THENCE RUN S 00° 55' 45" W ALONG SAID EAST LINE. A
DISTANCE OF 678.12 FEET TO A POINT: THENCE LEAVING SAID EAST LINE RUN N
89° 11' 42" W. A DISTANCE OF 184.93 FEET; THENCE RUN N 72° 01' 37" W, DISTANCE
OF 52 33 FEET; THENCE RUN N 89° 1 T 42" W. A DISTANCE OF 240.00 FEET; THENCE
RUN S 73° 38' 12" W, A DISTANCE OF 52.33 FEET; THENCE N 89° 11' 42" W, A
DISTANCE OF 136.26 FEET TO A POINT ON THE WEST LINE OF THE NORTHWEST 1/4
OF SECTION 14, TOWNSHIP 23 SOUTH, RANGE 25 EAST; THENCE RUN N 00° 54' 43" E
ALONG SAID WEST LINE. A DISTANCE OF 673.82 FEET TO THE POINT OF
BEGINNING.
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Utilities, Inc. Of Florida
Wastewater Territory Description

Lake County, Florida Village Lakeland

Sections 14 and 23. Township 23 South. Range 25 East

A portion of Section 14, Township 23 South. Range 25 East, Lakt County. Florida, being
described as follows:

BEGIN at the southwest comer of the Northwest 54 of the Northwest 54 of Mid SKtion 14,
thence run N 00»54'43" E. along the west line of the Northwest
Section 14. a distance of 649.14 feet to a point on the south line of HARRINGTON ESTAT^
PHASE I, according to the plat thereof, as recorded in Plat Book 62. Pag« 46 throu^ 49.
Public Records of Lake County. Florida; thence run easterly along the souwwly hne of m
HARRINGTON ESTATES PHASE I the following courses and distances; run S 89 11 42 E, a
distance of 136.26 feet; thence run N E. a distance of 52.33 feet; th^ce nm S
89°ir42" E, a distance of 240.00 feet; thence run S 72'0l*37" E, a distance of 52.33 feet;
thence run S 89®n *42" E. a distance of 184.93 feet to a point on the eafU"";of
of the Northwest 54 of Uic Northwest 54 of said Section 14; thence run S 00 55 45 W, along the
east line of the Southwest V* of the Northwest 14 of the Northwest '4 of Mid Section 14, a
distance of 644.55 feel to a point on Uie south line of the Northwest V* of the Northwest 4 of said
Section 14; thence run N 89®35'33" W, along the south line of the Northwest 4 of the Northwest
14 of said Section 14, a distance of 661.02 feet to the POINT OF BEGINNING.

Containing 9.92 acres, more of less.
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FLORIDA PUBLIC SERVICE COMMISSION

Authorizes

Utilities Inc. of Florida

Pursuant to

Certificate Number 465-S

To provide wastewater service in Lake County in accordance with the provisions of Chapter 367,
Florida Statutes, and the Rules, regulations, and Orders of this Commission in the territory
described by the Orders of this Commission. This authorization shall remain in force and effect

Order Number Date Issued

Docket

Number Filine Tvne

15967 4/8/1986 860131-WS Original Certificate

24283 3/25/1991 900957-WS Original Certificate

PSC-92-1328-FOF-WS 11/16/1992 920900-WS Amendment

PSC-93-OI94-FOF-WS 2/9/1993 920588-WS
Transfer Certificate & Territory

Correction

PSC-94-0116-FOF-WS 1/31/1994 931000-WS Amendment

PSC-99-0164-FOF-WS 1/26/1999 980958-WS Transfer of Majority Org. Control

PSC-99-0884-FOF-WS 5/3/1999 990195-WS Amendment

PSC-OO-1657-PAA-WS 9/18/2000 000430-WS Amendment

PSC-01-0066-FOF-WS 1/9/2001 001652-WS Correction

PSC-Ol-2316-FOF-WS 11/27/2001 010887-WS Transfer of Majority Org. Control

PSC-02-1658-FOF-WS 11/26/2002 020695-WS Name Change Merger

PSC-03-1000-PAA-WS 9/5/2003 030236-WS Transfer of Certificate

PSC-04-0966-FOF-WS 10/5/2004 040371-WS Amendment

PSC-05-0523-FOF-WS 5/13/2005 020907-WS Amendment

PSC-06-0094-FOF-WS 2/9/2006 050499-WS Transfer of Majority Org. Control

PSC-06-1065-FOF-WS 12/26/2006 020907-WS Correction

PSC-09-0302-FOF-WS 5/6/2009 090034-WS Quick-Take Amendment

PSC-12-0497-FOF-WS 9/27/2012 090034-WS Transfer of Majority Org. Control

PSC-16-0143-FOF-WS

*

* Order Numbers and dates

4/12/2016 150235-WS

*  20170174-SU

to be provided at time of issuance

Reorganization/Name Change

Amendment
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Barrington Estates Wastewater System Schedule

Wastewater System

Schedule of Net Book Value as of April 21,2019

Schedule No. 1

Page 1 of3

Description

Utility Plant in Service

Land & Land Rights

Accumulated Depreciation

ClAC

Amortization of ClAC

Balance

Per Utility

$543,142

0

(181,617)

0

0

Adjustments

$117,663 A

0

(95,975) B

(385,241) C

279.577 D

Staff Recommended

$660,805

0

(277,592)

(385,241)

279,577

Total (S83.976^ $277.549

- 15-
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Schedule No. 1

Page 2 of3

Explanation of Staffs Recommended

Adjustments to Net Book Value as of April 21,2019
Wastewater System

Explanation

A. Utility Plant in Service (UPIS)

To reflect appropriate amount of UPIS.

B. Accumulated Depreciation

To reflect appropriate amount of accumulated depreciation.

C. Contributions-in-Aid-of-Construction (CIAC)

To reflect appropriate amount of CIAC.

D. Accumulated Amortization of CIAC

To reflect appropriate amount of accumulated amortization of CIAC.

Amount

$117.663

r$95.975J

f$385.24n

$279.577

Total Adjustments to Net Book Value as of March 20, 2019. r$83.976^

16
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Page 3 of3

Barrington Estates

Wastewater System

Schedule of Staff Recommended Account Balances as of April 21,2019

Account Accumulated

No. Description UPIS Depreciation

354 Structures and Improvements $36,820 ($9,945)

360 Collection Sewers - Force 66,801 (24,058)

361 Collection Sewers - Gravity 229,082 (55,001)

363 Service to Customers 30,960 (8,803)

371 Pumping Equipment 9,625 (4,037)

380 Treatment and Disposal Equipment 232,698 (136,700)

389 Other Plant and Misc. Equipment 43,040 (27,269)

398 Other Tangible Plant 11,779 ri 1.779)

Total $660,805 r$277.592)

17
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Schedule No. 2

Page 1 of 1

Residential Service

Base Facility Charge - All Meter Sizes

Charge per 1,000 gallons
8,000 gallon cap

General Service

Base Facility Charge by Meter Size
5/8" X 3/4"

3/4"

1"

1  1/2"

2"

3"

4"

6"

8"

10"

Charge per 1,000 gallons

Residential Service and General Service

5/8" X 3/4"

Other Meter Sizes

Utilities, Inc. of Florida
Monthly Wastewater Rates

Barrington Estates
Rates

$29.95

N/A

N/A

Initial Customer Deposits

Miscellaneous Service Charges

Initial Connection Charge
Normal Reconnection Charge
Violation Reconnection Charge
Premises Visit Charge
Late Payment Charge
NSF Check Charge

Business Hours

$36.77

$36.77

Actual Cost

$36.77

UIF's Existing
Rates

$25.93

$4.15

$25.93

$38.90

$64.83

$129.65

$207.44

$414.88

$648.25

$1,296.50
$2,074.40
$3,759.85

$4.97

$89.00

2x Average Estimated Bill

After Hours

$45.55

$45.55

Actual Cost

$45.55

$6.54

Pursuant to Section 68.065, F.S.

18
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 Case Background 

The Florida Public Service Commission opened Docket No. 20180051-GU on February 23, 
2018, to consider the tax impacts affecting Florida Public Utilities Company – Gas, (FPUC or 
Company) resulting from the passage of the Tax Cuts and Jobs Act of 2017 (TCJA). FPUC is a 
wholly owned subsidiary of Chesapeake Utilities Corporation (CUC). CUC is also the parent of 
CUC – Florida (Chesapeake). FPUC – Indiantown and FPUC – Fort Meade are separate 
divisions of FPUC. Docket Nos. 20180052-GU, 20180053-GU and 20180054-GU were opened 
to address the tax impacts affecting Indiantown, Fort Meade and Chesapeake.   

On April 25, 2018, an Order Establishing Procedure for the docket was issued, in which 
controlling dates were set for filing testimony, exhibits, and discovery. On May 31, 2018, the 
discovery procedures and controlling dates were modified. Order No. PSC-2018-0412-PCO-GU, 
issued on August 20, 2018, was the second order revising the order establishing procedure that 
allowed the Company to file revised and supplemental testimony, and extended testimony filing 
dates for Commission staff and the Office of Public Counsel (OPC). OPC is the only intervenor 
in this docket.  

The prehearing conference was held on November 5, 2018. On Monday, November 9, 2018, 
OPC filed an Agreed Motion to Consolidate for Purposes of Hearing Docket Nos. 20180051-
GU, 20180052-GU, 20180053-GU and 20180054-GU. On November 16, 2018, Prehearing 
Order No. PSC-2018-0535-PHO-GU was issued and reflected proposed stipulations between 
FPUC and OPC on most of the issues. Order No. PSC-2018-0555-PCO-GU, issued on 
November 20, 2018, consolidated the four dockets for the purpose of the hearing. The hearing 
was held on November 27, 2018. At that time, the Commission voted to accept and approve the 
parties’ proposed stipulations. This recommendation addresses the remaining contested issues. 
The Commission has jurisdiction pursuant to Sections 366.04, 366.041, 366.06, and 366.07, 
Florida Statutes.  
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Discussion of Issues 

Issue 4B:  What is the appropriate disposition of the protected excess deferred taxes? 

Recommendation:  FPUC should be allowed to retain the annual amortized amount of the 
protected excess deferred tax balance less the unprotected excess deferred tax amortization, for 
an annual net amount of $537,174. (Hightower, D. Buys, Cicchetti) 

Position of the Parties 

FPUC:  FPUC should be allowed to retain the estimated amortized deferred balance less the 
unprotected deferred tax amortization, thereby fulfilling the purpose of the TCJA by allowing 
FPUC to continue making capital improvements and potentially delaying a rate proceeding. 

OPC:  The Company should not be allowed to retain the amount of the protected excess 
accumulated deferred income tax (ADIT). The protected excess ADIT should be reversed using 
an Average Rate Assumption Method (“ARAM”) if the utility has the available information to 
calculate the ARAM, or via another appropriate method that complies with normalization 
requirements, if the Company does not have the information to compute the ARAM. 

Staff Analysis:   

PARTIES’ ARGUMENTS 
FPUC 
FPUC argued that the Company is projected to be earning at the bottom of its allowable range of 
return on equity.1 (FPUC BR 9; TR 98) In light of the Company’s earning posture, FPUC argued 
that it should be allowed to retain the estimated annual amortized amount of the protected excess 
accumulated deferred income tax (ADIT) balance of approximately $844,461, less the 
unprotected deferred tax amortization annual amount of $307,287, for an annual net amount of 
$537,174. (FPUC BR 10; TR 100) FPUC argued that the ability to retain the net tax amount will 
provide the Company with further opportunity to earn within its authorized range of return on 
equity (ROE), while also enabling the Company to provide service at present rates for a longer 
period, to continue making necessary capital investments, and to delay a costly rate proceeding. 
(FPUC BR 10; TR 100) FPUC argued that if it is allowed to retain all of the tax amounts as 
proposed, the Company’s return on equity for 2019 is projected to be 8.67 percent, which is 
below FPUC’s allowed range of return on equity of 9.85 to 11.85 percent.2 (FPUC BR 12; EXH 
10, BSP 00043; EXH 12, BSP 00067) FPUC also argued that if it is required to reduce its base 
rates by $537,174 for the net excess deferred tax amount, its projected ROE would be even 
lower, at 8.29 percent. (FPUC BR 12, EXH 12, BSP 00064)  

OPC 
OPC argued that the Commission should reject FPUC’s proposal to retain the tax amount 
associated with the protected deferred taxes as being unjust, unfair and unreasonable, and should 
                                                 
1 Although FPUC witness Cassel’s testimony stated that the Company expects to be earning at the bottom of its 
allowable range of return on equity, the record indicates that its projected return on equity is 8.38 percent, which is 
below its allowable range. (ESH 10, BSP 00043; EXH 15, BSP 000518) 
2 FPUC incorrectly referenced a range of 9.50 percent to 11.85 percent in its post-hearing brief. 
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apply the estimated annual tax savings of $537,174 for the benefit of customers in the form of a 
rate reduction. (OPC BR 1; TR 232, 241) OPC also argued that the tax savings represents money 
that was previously paid by FPUC’s customers, and that the money therefore belongs to those 
customers and should be returned to them. (OPC BR 5) Finally, OPC argued that the TCJA did 
not contain any language, express or otherwise, that suggests an intended goal of the TCJA was 
to allow a utility to keep tax savings so as to continue making capital investments, while 
potentially delaying the need for a rate proceeding. (OPC BR 5; TR 184) 
 

ANALYSIS 

FPUC and OPC agree on the amount of the protected excess deferred tax of $21,955,992, 
amortized over 26 years, resulting in an annual tax amount of $844,461. (TR 100, 232) Where 
the parties differ is how the disposition of the tax savings should be resolved. OPC argued that 
the tax savings should be returned to FPUC’s customers regardless of the Company’s earnings 
posture to satisfy the intent of the TCJA. (OPC BR 10) FPUC proposed to retain the tax savings 
which, it argued, will benefit its customers by enabling the Company to delay a rate case and 
place downward pressure on the requested rate increase in its next rate case. (FPUC BR 11)   

OPC witness Smith relied on a 1982 Florida Supreme Court decision in Reedy Creek Utils. Co. 
v. Fla. Public Serv. Comm., 418 So. 2d 249, 254 (Fla. 1982), which stated, “[a] change in a tax 
law should no [sic] result in a ‘windfall’ to a utility, but in a refund to the customer who paid the 
revenue that translated into the tax saving.” (OPC BR 6; TR 235; EXH 17) OPC argued that, by 
definition, the excess tax monies in FPUC’s possession are a windfall to the Company that 
should be flowed back to the customers who paid the taxes in rates. (OPC BR 7, 10) OPC 
pointed out during cross-examination of FPUC witness Cassel that he admitted he did not 
provide in his testimony any calculations or evidence to demonstrate what the Company’s 
projected earnings would be if the tax savings were retained by the Company. (OPC BR 8-9; TR 
182) However, in response to a staff interrogatory, FPUC indicated that its forecasted ROE for 
2018 and 2019 would be 9.10 and 8.67 percent, respectively, if it were to retain all the tax 
savings resulting from the TCJA. (EXH 12, BSP 00062, 00067) 

FPUC noted that OPC witness Smith acknowledged that Reedy Creek utility was in an over-
earnings position at the time of the 1978 Tax Reform; thus, the issue that ultimately came before 
the Florida Supreme Court in the Reedy Creek case was a question of how much the utility 
would be required to refund. (FPUC BR 14) The Commission had already determined that Reedy 
Creek would have to provide a refund because it was over-earning. (FPUC BR 14, TR 308)  

In the Reedy Creek decision, the Florida Supreme Court acknowledged the Commission’s 
decision wherein the Commission stated its position regarding a company’s over-earnings 
position:  

Viewing the documents together with the testimony in the record, it is clear that a 
utility would be required to refund revenues if and only if it were earning in 
excess of the range of its authorized rate of return. (EXH 17) 
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FPUC argued that OPC witness Smith's refusal to consider FPUC's earnings posture in rendering 
his opinion of FPUC’s proposals to retain some of the TCJA tax savings is contrary to prior 
Commission policy as reflected in Order Nos. 8624 and 8624A, and overstates the applicability 
of the Court's conclusions in the Reedy Creek case. (FPUC BR 14) As such, FPCU contends 
OPC’s arguments on this point should be rejected and staff agrees with the Company’s 
interpretation. (FPUC BR 14) 

OPC maintained that FPUC witness Cassel’s interpretation of the Reedy Creek decision 
mistakenly links the over-earnings posture of the company in that case with the Court’s use of 
the term “windfall.” (OPC BR 9) Staff disagrees with OPC’s argument. It is staff’s opinion that 
in the Reedy Creek case, the utility was ordered to make a refund to its customers because 
regulated utilities are not allowed to earn above the Commission authorized range of ROE 
regardless of the cause, and therefore, any over-earnings should be refunded to the customers. In 
Order No. 8624 the Commission asserted, “It is the Commission’s responsibility to ensure they 
do not earn in excess of a fair and reasonable return upon their investment.”3   

The record evidence demonstrates that FPUC is earning below its allowed range of ROE. (FPUC 
BR 12; TR 102; EXH 15, BSP 000518) The record also indicates that even with FPUC retaining 
all of the tax savings it has requested, the Company will not earn above its authorized range of 
ROE. (EXH 12, BSP 00062, 00067) Staff agrees with FPUC that a key factor in the Reedy Creek 
case pertained to the utility’s earning posture whereby the utility was required to make a refund 
because it was over-earning.   

Staff agrees with FPUC’s argument that OPC's reliance upon the Reedy Creek case is misplaced, 
and staff agrees with the Company’s analysis. (FPUC BR 14) On cross-examination, OPC 
witness Smith conceded that the Commission's orders underlying the Reedy Creek case, Order 
Nos. 8624 and 8624A, reflect that, in addressing the 1978 Tax Reform, the Commission 
considered the circumstances of the utilities on a case-by-case basis, and only required those 
utilities that were earning above the ceiling of their Commission-authorized ROE range to refund 
the tax savings arising under the 1978 Tax Reform. (FPUC BR 14; TR 311-315) 

CONCLUSION 

Staff recommends that it is fair, just, and reasonable for the Commission to consider the earnings 
position of the Company in its decision. Reducing the base rates as recommended by OPC would 
result in a cash flow reduction to the Company, put downward pressure on FPUC’s earnings, and 
would accelerate the need for a full rate case sooner than it would otherwise due to FPUC 
earning below its authorized range of ROE. Therefore, staff recommends that FPUC be allowed 
to retain the estimated amortized protected deferred tax balance, less the unprotected deferred tax 
amortization attributed to the TCJA, for an annual savings of $537,174, because FPUC will not 
exceed its authorized range of ROE. 

                                                 
3 Order No. 8624, issued December 29, 1978, in Docket No. 780921-PU (CI), In Re: Disposition of Federal Tax 
Savings Realized under the Revenue Act of 1978, p. 4. 
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Issue 5B:  What is the appropriate disposition of the unprotected excess deferred taxes? 

Recommendation:  FPUC should be allowed to retain the excess deferred tax amount 
associated with the net acquisition adjustment of $6,518,569 amortized over the life of the 
acquisition adjustment. Further, the unprotected deferred tax amount of $3,072,874 should be 
amortized over 10 years and netted against the protected excess deferred taxes of $21,955,922. 
(Hightower, D. Buys, Cicchetti) 

Position of the Parties 

FPUC:   FPUC should be allowed to retain the deferred tax liability associated with the net 
acquisition adjustment amortized over the life of the acquisition adjustment and unprotected 
deferred tax asset amortized over 10 years, netted against the protected excess deferred taxes. 
 
OPC:   The Company should not be allowed to retain the tax savings from the unprotected 
excess ADIT. The Unprotected excess ADIT net asset of $3,072,874 should be amortized over 
10 years at $307,287 per year. 

Staff Analysis:   

PARTIES’ ARGUMENTS 
FPUC 
FPUC argued that the Company is projected to be earning at the bottom of its authorized range 
of return on equity.4 (FPUC BR 9, TR 98) In light of the Company’s earning posture, FPUC 
argued that it should be allowed to retain the estimated annual amortized amount of the protected 
excess accumulated deferred tax balance of approximately $844,461, less the unprotected 
deferred tax amortization annual amount of $307,287, for an annual net amount of $537,174. 
(FPUC BR 10; TR 100) FPUC also argued that the annual unprotected excess deferred tax of 
$298,560 associated with the acquisition adjustment should be applied to reduce the remaining 
grossed up balance of the unamortized acquisition adjustment of $6,518,569. (FPUC BR 11; TR 
99) FPUC contended that this accounting treatment will facilitate a more expeditious reduction 
of the acquisition adjustment balance. (FPUC BR 11; TR 99) FPUC argued that the ability to 
retain the net tax savings will provide the Company with further opportunity to earn within its 
authorized range of ROE, while also enabling the Company to charge current rates for a longer 
period, continue making necessary capital investments, and delay a costly rate proceeding. 
(FPUC BR 10; TR 100) FPUC argued that if it is allowed to retain all of the tax savings as 
proposed, the Company’s return on equity for 2019 is projected to be 8.67 percent. (FPUC BR 
12; EXH 12, BSP 00067) FPUC also argued that if it is required to reduce its base rates by 
$537,174 for the net excess deferred tax amount, its projected ROE would be 8.29 percent. 
(FPUC BR 12; EXH 12, BSP 00064) FPUC’s authorized range of ROE is 9.85 to 11.85 percent.5 
(FPUC BR 12; EXH 10, BSP 00043) 

                                                 
4 Although FPUC witness Cassel’s testimony stated that the Company expects to be earning at the bottom of its 
allowable range of return on equity, the record indicates that its projected return on equity is 8.38 percent, which is 
below its allowable range. (ESH 10, BSP 00043; EXH 15, BSP 000518) 
5 FPUC incorrectly referenced a range of 9.50 percent to 11.85 percent in its post-hearing brief. 
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OPC 
OPC agreed with FPUC that the estimated annual protected excess ADIT amount amortization of 
$844,461, less the estimated annual unprotected excess ADIT amortization of $307,287, 
produces an estimated annual net amount of $537,174. (OPC BR 6; TR 234) However, OPC 
argued this net amount of $537,174 should be returned to customers via a base rate reduction, 
and not retained by the Company. (OPC BR 6; TR 234) OPC argued that in the recent cases 
before the Commission that address the tax savings due to the TCJA, the electric and gas utilities 
have agreed to refund the monies to their customers, or to apply them in a manner that directly 
benefits their customers (e.g., pay off storm costs in lieu of utilizing a storm surcharge). (OPC 
BR 7; TR 318) OPC further contended that FPUC is currently earning a positive return, and that 
FPUC will continue to earn within its authorized range without the tax savings being retained by 
the Company. (OPC BR 7; TR 98) OPC argued that although FPUC claims that retaining the tax 
savings would not put the Company in an over-earning position, FPUC witness Cassel could not 
point to any calculations or evidence that was offered by FPUC to demonstrate where FPUC’s 
projected earnings level would be if the tax savings were retained. (OPC BR 7, TR 103, 182) 
OPC contended that the net amount of the protected and unprotected excess ADIT that is not 
related to the acquisition adjustment of $537,174 should be applied for the benefit of the 
customers as a rate reduction. (OPC BR 7, TR 241) OPC argued that to do otherwise would be 
unjust, unfair, and unreasonable to FPUC’s customers. (OPC BR 7) 

 
ANALYSIS 

FPUC witness Cassel testified that there are two distinct components of the unprotected excess 
deferred tax balance. (TR 99) The first component is a deferred tax amount associated with the 
acquisition adjustment. (TR 99) This grossed up balance is $6,518,569, which the Company 
requested be included with the net acquisition adjustment and amortized at $298,560 per year, 
based on the remaining months of amortization of the acquisition adjustment. (TR 99) The 
second component is a net unprotected excess deferred tax amount of $3,072,874. (TR 99) The 
Company requested this excess deferred tax amount be amortized over 10 years at $307,287 per 
year. (TR 99) The Company requested that the amortization detriment be netted against the 
annual protected tax amount and retained by the Company. (TR 99) 

Staff recommends that this treatment is appropriate because the Company is not earning above 
its authorized range of ROE. OPC witness Smith agreed that the net annual amortization of the 
protected and unprotected excess ADIT that is not associated with the acquisition adjustment 
estimated by the Company is approximately $537,174 annually. (TR 241) Witness Smith further 
testified that the TCJA savings should be applied for the benefit of customers as a permanent 
base rate reduction, rather than being retained by FPUC. (TR 241) Staff disagrees with OPC 
witness Smith because the record demonstrates that the Company is not projected to be in an 
over-earnings position even if it is allowed to retain all the tax savings. (EXH 12, BSP 00067) 
Staff additionally finds the Company’s proposal appropriate because the record shows that OPC 
did not take issue with FPUC’s proposed disposition of the unprotected deferred tax amount 
associated with the acquisition adjustment. (TR 233-234) 
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CONCLUSION 

Staff recommends that it is fair, just, and reasonable for the Commission to consider the earnings 
position of the Company in its decision. Therefore, for the reasons discussed in Issue 4B and the 
aforementioned analysis, staff recommends FPUC be allowed to retain the excess deferred tax 
amount associated with the net acquisition adjustment of $6,518,569 amortized over the life of 
the acquisition adjustment. Further, the unprotected deferred tax amount of $3,072,874 should be 
amortized over 10 years and netted against the protected excess deferred taxes of $21,955,922. 
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Issue 21:  Should FPUC be allowed to retain the tax benefits arising from the TCJA rate 
reduction, excluding the 2018 GRIP savings, as well as the estimated Deferred Tax portion of the 
Protected and estimated Unprotected Deferred Tax regulatory asset that are not associated with 
the acquisition adjustment? 

Recommendation:   Yes, FPUC should be allowed to retain the tax savings arising from the 
TCJA rate reduction, excluding the 2018 GRIP savings, as well as the estimated net deferred tax 
savings of the protected and unprotected deferred tax regulatory amount not associated with the 
acquisition adjustment (Hightower, D. Buys, Cicchetti) 

Position of the Parties 

FPUC:   Yes, FPUC should be allowed to retain the tax benefits arising from the TCJA rate 
reduction, excluding the 2018 GRIP savings, as well as the estimated Deferred Tax portion of the 
Protected and estimated Unprotected Deferred Tax regulatory asset including those that are 
associated with the acquisition adjustment. 

OPC:   No, FPUC should not be allowed to retain the tax savings arising from the TCJA rate 
reduction. 
 
Staff Analysis:   

PARTIES’ ARGUMENTS 
 
FPUC 
FPUC argued that even if the Company is allowed to retain the tax savings as it has requested, 
FPUC's ROE for 2019 is projected to be only 8.67 percent, which is below its authorized range 
of 9.85 percent to 11.85 percent. (FPUC BR 12; EXH 12, BSP 00067) The Company also 
contended that if it is required to reduce its base rates in 2019 by $537,174 for the net excess 
deferred tax amount, its projected ROE will be only 8.29 percent. (FPUC BR 12; EXH 12, BSP 
00064) FPUC also argued that if it is required to refund the $1,141,134 in annual tax savings, 
along with the gas reliability infrastructure program (GRIP) tax savings it has already proposed 
to refund, its ROE is projected to be even lower at only 7.85 percent. (FPUC BR 12; EXH 12, 
BSP 00065) Also, if FPUC is not allowed to retain any of the tax savings, FPUC projected that 
its 2019 ROE would be 7.74 percent. (FPUC BR 12; EXH 12, BSP 00064).  
 
FPUC contended that the Company is currently under-earning. (TR 102; EXH 15, BSP 000518) 
FPUC argued that earning below its authorized range would drives the Company into a rate case 
or force it to deal with severe financial duress. (FPUC BR 12) The Company opined that such a 
result would be contrary to the stated intent of those that sponsored the TCJA. (FPUC BR 13) 
Although retention of the savings as proposed by the Company will not enable the Company to 
earn above its authorized range, it will allow it to earn much closer to its ROE. (TR 102) This 
will ensure that the Company remains well-positioned financially pending its next rate case so 
that it can continue to provide safe and reliable service to its customers. (FPUC BR 13) 
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OPC 
OPC argued that FPUC is not currently under-earning, and is projected to earn within its 
authorized range - albeit at the lower end of the range for the foreseeable future. (OPC BR 8; TR 
98) OPC further argued that FPUC did not offer any evidence or provide any calculations 
indicating where FPUC would be earning relative to its authorized earnings range if the 
Commission were to allow the Company to keep the tax savings. (OPC BR 8; TR 182) OPC 
contended that even though the Company asserts that it could avoid a potential rate case if the 
tax savings was retained, a close examination of witness Cassel’s testimony demonstrates no rate 
case will be avoided. (OPC BR 9) Witness Cassel acknowledged that FPUC was already earning 
within its authorized earnings range. (TR 98) Furthermore, OPC argued that none of the 
testimony or exhibits submitted by FPUC included any evidence indicating a rate case by the 
Company was pending. (OPC BR 9) Finally, OPC argued that the tax savings resulting from the 
TCJA is money that belongs to the Company’s customers and should be returned to them as a 
permanent base rate reduction. (OPC BR 10; TR 241) 

ANALYSIS 

FPUC witness Cassel testified that the estimated impact of the federal income tax rate change 
from 35 percent to 21 percent for FPUC is approximately $2,181,275. (TR 98, 180) Excluding 
$1,040,141 of tax savings related to FPUC’s GRIP, the incremental amount of tax savings is 
$1,141,134. (TR 98; EXH 10, BSP 00047) In Issues 9 and 22, FPUC and OPC stipulated to 
return the tax savings related to GRIP back to the customers. (FPUC BR 3, 6) Further, FPUC 
proposed to retain the net savings annual amount of $537,174 related to the protected and 
unprotected excess deferred tax saving ($844,461 for the protected excess ADIT less $307,287 
for the unprotected excess ADIT). (TR 100) A second component of the unprotected deferred tax 
amount is associated with the acquisition adjustment. (TR 99) FPUC proposed to reduce the 
amortization amount for the remaining life of the acquisition adjustment to $298,560 per year. 
(FPUC BR 9; TR 99) OPC witness Smith did not object to FPUC’s proposal for disposition of 
the tax savings associated with the acquisition adjustment. (OPC BR 6; TR 233) It is staff’s 
opinion that the record evidence demonstrates that FPUC is earning below the bottom of its 
authorized ROE. (TR 98; EXH 15, BSP 000518) The record also indicates that even with FPUC 
retaining all of the tax savings it has requested, the Company will not earn above its authorized 
range of ROE. (EXH 12, BSP 00062) Therefore, it is staff’s opinion that FPUC should be 
allowed to retain the tax savings. 
 

CONCLUSION 
 
Staff agrees with FPUC that the Company should be allowed to retain the tax savings arising 
from the TCJA rate reduction, excluding the 2018 GRIP savings, as well as the estimated net 
deferred tax saving of the protected and unprotected deferred tax amount not associated with the 
acquisition adjustment.
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Issue 24:  Should this docket be closed? 

Recommendation:  Yes, this docket should be closed after the time for filing an appeal has 
run. (Dziechciarz, DuVal)  

Position of the Parties 

FPUC:   Yes. 

OPC:   No. 

Staff Analysis:   

PARTIES’ ARGUMENTS 
FPUC 
None provided. 

OPC 
None Provided. 

ANALYSIS 
 
Upon issuance of an order determining the tax impacts associated with the Tax Cuts and Jobs 
Act of 2017 for Florida Public Utilities Company, this docket should be closed after the time for 
filing an appeal has run.  
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 Case Background 
 

The Florida Public Service Commission opened Docket No. 20180052-GU on February 23, 
2018, to consider the tax impacts affecting Florida Public Utilities Company – Indiantown 
Division (Indiantown or Company), resulting from the passage of the Tax Cuts and Jobs Act of 
2017 (TCJA). Indiantown is a subsidiary of Chesapeake Utilities Corporation (CUC). CUC is the 
parent of Chesapeake Utilities Corporation – Florida (Chesapeake) and Florida Public Utilities 
Company (FPUC). Indiantown and Fort Meade are separate divisions of FPUC. Docket Nos. 
20180051-GU, 20180053-GU, and 20180054-GU were opened to address the tax impacts 
affecting FPUC, Fort Meade, and Chesapeake. 
 
On April 25, 2018, an Order Establishing Procedure for the instant docket was issued, in which 
controlling dates were set for filing testimony, exhibits, and discovery. On May 31, 2018, the 
discovery procedures and controlling dates were modified. Order No. PSC-2018-0412-PCO-GU, 
issued on August 20, 2018, was the second order revising the Order Establishing Procedure that 
allowed the Company to file revised and supplemental testimony and extended testimony filing 
dates for Commission staff and the Office of Public Counsel (OPC). OPC is the only intervenor 
in the docket.  
 
The prehearing conference was held on November 5, 2018. On November 9, 2018, OPC filed an 
Agreed Motion to Consolidate for Purposes of Hearing in Docket Nos. 20180051-GU, 
20180052-GU, 20180053-GU and 20180054-GU. On November 16, 2018, the Prehearing Order 
was issued. The Order reflected proposed stipulations between Indiantown and OPC on most of 
the issues. Order No. PSC-2018-0555-PCO-GU, issued on November 20, 2018, consolidated the 
four dockets for purposes of the hearing. The hearing was held on November 27, 2018. At that 
time, the Commission voted to accept and approve the parties’ proposed stipulations. This 
recommendation addresses the remaining contested issues. The Commission has jurisdiction 
pursuant to Sections 366.04, 366.041, 366.06, and 366.07, Florida Statutes. 
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Discussion of Issues 

Issue 4B:  What is the appropriate disposition of the protected excess deferred taxes? 

Recommendation:  Indiantown should be allowed to retain the net amortized amount of the 
protected excess deferred tax balance of $7,862. (Hightower, D. Buys, Cicchetti) 

Position of the Parties 

INDIANTOWN:  Indiantown should be allowed to retain the amortized deferred balance less the 
unprotected deferred tax amortization, thereby fulfilling the purpose of the TCJA by allowing 
Indiantown to continue making capital improvements and potentially delaying a rate proceeding. 

OPC:  Indiantown should not be allowed to retain the benefit of the protected excess ADIT. The 
protected excess ADIT should be reversed using an Average Rate Assumption Method (“ARAM”) if 
the utility has the available information to calculate the ARAM, or via another appropriate method that 
complies with normalization requirements, if Indiantown does not have the information to compute the 
ARAM. 

Staff Analysis:   

PARTIES’ ARGUMENTS 
 
INDIANTOWN 
Indiantown argued that given its earnings posture, the Company should be allowed to retain the 
protected excess deferred tax amount of $8,510, less the unprotected excess deferred tax amount 
of $648, for a net tax savings of $7,862. (Indiantown BR 9) Indiantown argued that the ability to 
retain this amount will provide the Company with the opportunity to earn closer to its authorized 
range of return on equity (ROE), while also enabling the Company to provide service at current 
rates for a longer period, to continue making necessary capital investments, and to delay a costly 
rate proceeding. (Indiantown BR 9) Indiantown argued that it is currently under-earning and 
even if it is allowed to retain the tax benefits it has requested, the Company’s ROE for 2019 is 
projected to be negative 21.85 percent as opposed to a negative 22.58 percent. (Indiantown BR 
10-11; EXH 9, BSP 00048)  
 
Indiantown also argued that while retention of the net tax savings as proposed by Indiantown 
will not enable the Company to earn within its authorized range, it will improve the current 
situation. (Indiantown BR 11) This will ensure that the Company remains financially stable 
pending the next rate case so that it can continue to provide safe and reliable service to its 
customers. (Indiantown BR 11, TR 123) Indiantown contended that its proposal reflects the more 
reasonable approach to addressing the disposition of the tax savings and provides the greatest 
overall benefit for the Company and its customers. (Indiantown BR 13) 
 
OPC 
OPC argued that instead of retaining the tax savings as proposed by Indiantown, the tax savings 
should be returned to the customers via a base rate reduction. (OPC BR 2, 8) OPC contended that 
Indiantown has knowingly been earning below its authorized range since 2013, and has had 
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ample opportunity to file for a base rate increase. (OPC BR 2) OPC argued that the TCJA’s 
effect on the excess ADIT amount resulted in ratepayers making overpayments to Indiantown. 
(OPC BR 8) Like any overpayment, the protected excess deferred taxes should be refunded as 
rapidly as possible under the IRS regulations to ensure only fair, just, and reasonable rates are 
paid by ratepayers. (OPC BR 8) Therefore, OPC argued all of the 2018 income tax savings 
should be applied for the benefit of its customers through a base rate reduction. (OPC BR 2) 
 

ANALYSIS 
 
The Parties agree on the amount of the amortization of the protected excess accumulated 
deferred income taxes of $7,862. (TR 253-254; TR 120-121) In its brief, Indiantown reiterated 
there is no debate between the Parties regarding the amount of the protected excess deferred 
taxes, nor is there any debate regarding Indiantown's earnings posture. (Indiantown BR 7; TR 
252) Witness Cassel testified that retention of the net protected annual tax savings of $7,862 will 
potentially provide the Company with an opportunity to earn a return closer to its authorized 
range, to continue making capital investments, and will enable Indiantown to charge current rates 
for a longer period of time, thereby delaying a rate case proceeding. (Indiantown BR 9; TR 121-
122) Witness Cassel also testified that retention of the tax savings would potentially enable the 
Company to continue its interim consolidation efforts pending its next rate case, while also 
placing downward pressure on any rate increase sought in its next rate case. (Indiantown BR 10; 
TR 121-123) 

OPC witness Smith relied on the 1982 Florida Supreme Court decision in Reedy Creek Utils. Co. 
v. Fla. Public Serv. Comm., 418 So. 2d, 249, 254 (Fla. 1982), which stated, “[a] change in a tax 
law should no[sic] result in a ‘windfall’ to a utility, but in a refund to the customer who paid the 
revenue that translated into the tax saving.” (OPC BR 6; TR 255; EXH 18) OPC argued that, by 
definition, the excess tax monies in Indiantown’s possession are a windfall to the Company that 
should be flowed back to the customers who paid the taxes through rates. (OPC BR 6) In 
response to a staff interrogatory, Indiantown indicted that its forecasted ROE for 2019 would still 
be negative 19.43 percent, even if it were to retain all the tax savings resulting from the TCJA. 
(EXH 11, BSP 00063) 

In its brief, Indiantown pointed out that OPC witness Smith also acknowledged that Reedy Creek 
was in an over-earnings position at the time of the 1978 Tax Reform; thus, the issue that 
ultimately came before the Florida Supreme Court in the Reedy Creek case was a question of 
how much Reedy Creek would be required to refund. (Indiantown BR 12-13; TR 310-311) The 
Commission had already determined that Reedy Creek would have to make a refund, because it 
was over-earning. (Indiantown BR 12-13, TR 314-315) In the Reedy Creek decision, the Florida 
Supreme Court acknowledged the Commission’s decision wherein the Commission stated its 
position regarding a company’s over-earnings position: 

Viewing the documents together with the testimony in the record, it is clear that a 
utility would be required to refund revenues if and only if it were earning in 
excess of the range of its authorized rate of return. (EXH 17) 
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OPC maintained that Indiantown witness Cassel’s interpretation of the Reedy Creek decision 
mistakenly links the over-earnings posture of the company in that case with the Court’s use of 
the term “windfall.” (OPC BR 6) While OPC conceded that the decision in Reedy Creek was 
driven by the over-earning posture of the utility, OPC argued the foundation of the analysis was 
based on the cause of the increase in earnings, not on the extent of the company’s earnings. 
(OPC BR 6; TR 314-315) Staff disagrees with OPC’s argument. It is staff’s opinion that in the 
Reedy Creek case, the utility was ordered to make a refund to its customers because regulated 
utilities are not allowed to earn above the Commission authorized range of ROE regardless of the 
cause, and therefore, any over-earnings should be refunded to the customers. In Order No. 8624 
the Commission asserted, “It is the Commission’s responsibility to ensure [public utilities] do not 
earn in excess of a fair and reasonable return upon their investment.” 1 

In its brief, Indiantown contended the Company’s approach is not inconsistent with Reedy Creek 
or prior Commission practice as opined by OPC witness Smith. (Indiantown BR 12-13; TR 314-
315) Witness Cassel testified that Reedy Creek was in an overearnings position, which led to a 
required refund, while Indiantown is under-earning and should be able to retain the protected 
excess deferred tax benefit. (Indiantown BR12-13; TR 308) Staff agrees with Indiantown that a 
key factor in the Reedy Creek case pertained to the utility’s earnings posture whereby the utility 
was required to make a refund because it was over-earning.  

In his testimony, Indiantown witness Cassel explained that permitting the Company to retain 
some of the tax savings would allow immediate financial support to the Company, thereby 
enabling it to continue to provide reliable service to its customers. (Indiantown BR 11-12; TR 
123) Witness Cassel testified that allowing the Company to retain some of the tax savings will 
also delay the additional expense, and likely rate increase associated with a full rate proceeding, 
which OPC's witness Smith conceded would be costly. (Indiantown BR 12; TR 121-123, 306) 
The Company argued that Indiantown is currently earning below its authorized ROE range, and 
that retention of the net protected excess deferred tax amount will improve the Company's 
earnings posture, but will not cause it to exceed its authorized range. (Indiantown BR 13; EXH 9, 
BSP 00048) The authorized range of ROE for Indiantown is 10.50 percent to 12.50 percent.2  
(EXH 9, BSP 00044) Indiantown is currently earning a negative return which is well below its 
authorized ROE range. (EXH 9, BSP 00045) Staff agrees with Indiantown that the Company is 
currently earning below its authorized ROE and that retention of the net protected tax savings 
will improve the Company's earnings posture and will not cause it to exceed its authorized range. 
(TR 121-122) Further, staff agrees with Indiantown that a reduction in the Company’s rates as 
recommended by OPC would put additional downward pressure on Indiantown’s earnings and 
reduce the earned ROE on a prospective basis, which would produce an unreasonable outcome. 
(TR 122; EXH 11, BSP 00063) 
 
Indiantown argued in its brief that witness Smith's refusal to consider Indiantown's earnings 
posture in rendering his opinion on Indiantown’s proposals to retain some of the TCJA benefits 
is contrary to prior Commission policy as reflected in Order Nos. 8624 and 8624A and overstates 
                                                 
1 Order No. 8624, issued December 29, 1978, in Docket No. 780921-PU (CI), In Re: Disposition of Federal Tax 
Savings Realized under the Revenue Act of 1978. 
2 Order No. PSC-04-0565-PAA-GU, issued June 2, 2004, in Docket No. 20030954-GU, In re: Petition for rate 
increase by Indiantown Gas Company. 
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the applicability of the Court's conclusions in the Reedy Creek case. (Indiantown BR 13) As 
such, Indiantown contended, and staff agrees, OPC’s arguments on this point should be rejected. 
(Indiantown BR 13) 

Staff agrees with Indiantown’s argument that OPC's reliance upon the Reedy Creek case is 
misplaced. (Indiantown BR 12) On cross-examination, witness Smith conceded that the 
Commission's orders underlying the Reedy Creek case, Order Nos. 8624 and 8624A, reflect that, 
in addressing the 1978 Tax Reform, the Commission considered the circumstances of the utilities 
on a case-by-case basis and only required those utilities that were earning above the ceiling of 
their Commission-authorized ROE range to refund the tax savings arising under the 1978 Tax 
Reform. (Indiantown BR 12-13; TR 310-315) 
 

CONCLUSION 
 
Staff recommends that it is fair, just, and reasonable for the Commission to consider the earnings 
position of the Company in its decision. Reducing base rates as recommended by OPC would 
result in a cash flow reduction to the Company, put further downward pressure on Indiantown’s 
earnings, and accelerate the need for a full rate case sooner due to Indiantown earning well 
below its authorized range of ROE. Therefore, staff recommends that Indiantown be allowed to 
retain the net amortized amount of the protected excess deferred tax balance of $7,862.
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Issue 5B:  What is the appropriate disposition of the unprotected excess deferred taxes? 

Recommendation:  Indiantown should be allowed to retain the unprotected excess deferred 
tax balance of $6,484, amortized over 10 years at $648 per year, netted against the protected 
excess deferred tax balance. (Hightower, D. Buys, Cicchetti) 

Position of the Parties 

INDIANTOWN:   Indiantown should be allowed to retain the deferred tax liability associated with 
the unprotected deferred tax asset amortized over 10 years, netted against the protected excess 
deferred taxes. 

OPC:  Indiantown should not be allowed to retain the benefit of the unprotected excess ADIT. 
The unprotected excess ADIT net asset of $6,484 should be amortized over 10 years at $648 per 
year. 

Staff Analysis:   

PARTIES’ ARGUMENTS 
 

INDIANTOWN 
Indiantown contended that it has an unprotected excess deferred tax asset recorded on its books 
with an estimated balance of $6,484. (Indiantown BR 8) The Company requested this deferred 
tax asset be amortized over 10 years at $648 per year. (Indiantown BR 8-9; TR 120-121) The 
Company proposed retaining the protected excess deferred tax liability of $8,510, less the 
unprotected excess deferred tax asset of $648, for a net tax savings of $7,862. (Indiantown BR 
9; TR 121-122) Indiantown argued that given its earnings posture, the Company should be 
allowed to retain the net tax savings of $7,862. (Indiantown BR 9) Indiantown argued that the 
ability to retain this amount will provide the Company with the opportunity to earn closer to its 
range of return on equity (ROE), while also enabling the Company to provide service at current 
rates for a longer period, to continue making necessary capital investments, and to delay a costly 
rate proceeding. (Indiantown BR 9)  
 
Indiantown also argued that while retention of the net tax savings as proposed by Indiantown 
will not enable the Company to earn within its authorized range, it will improve the current 
situation. (Indiantown BR 11) This will ensure that the Company remains financially stable 
pending the next rate case so that it can continue to provide safe and reliable service to its 
customers. (Indiantown BR 11-12; TR 123) Indiantown contended that its proposal reflects the 
more reasonable approach to addressing the disposition of the tax savings and provides the 
greatest overall benefit for the Company and its customers. (Indiantown BR 13) 
 
OPC 
OPC pointed out it its brief that the unprotected excess deferred tax asset of $6,484 was one the 
three impacts of the TCJA. (OPC BR 8) OPC argued that instead of retaining the proceeds as 
Indiantown has proposed, these tax savings should be returned to the ratepayers as soon as 
allowable under the IRS guidelines. (OPC BR 8) OPC argued that Indiantown witness Cassel 
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affirmed that the TCJA does not contain any language, express or otherwise, suggesting an 
intended goal of the TCJA was to allow a company to keep tax savings in order to continue 
making capital investments or to avoid potential rate proceedings.3 (OPC BR 9; TR 184) OPC 
maintained that the TCJA’s effect on the Company results in Indiantown’s customers making 
overpayments which create excess accumulated deferred income taxes. (OPC BR 9) OPC argued 
that like any overpayment, the unprotected excess deferred taxes should be refunded as rapidly 
as possible to avoid intergenerational inequity and to ensure only fair, just, and reasonable rates 
are paid by Indiantown’s ratepayers. (OPC BR 9-10) 
 

ANALYSIS 
 
Both Indiantown and OPC agreed on the unprotected excess deferred tax balance of $6,484, and 
that it should be amortized annually over 10 years. (TR 121, 251-252) Indiantown witness Cassel 
testified that the Company’s under-earnings posture necessitates the Company’s retention of the 
unprotected excess deferred tax amount arising from the TCJA. (Indiantown BR 9-11; TR 121-
122) Indiantown witness Cassel also testified that permitting the Company to retain some of the 
tax savings would allow immediate financial support to the Company, thereby enabling it to 
continue to provide safe and reliable service to its customers. (Indiantown BR 12; TR 121-122) 
Retention of the unprotected excess deferred income tax amount will potentially provide the 
Company with an opportunity to earn a reasonable return, to continue making capital 
investments, and to enable Indiantown to charge current rates for a longer period of time, thus, 
delaying a rate case proceeding. (Indiantown BR 9-10; TR 121-122) Witness Cassel explained 
that if the Company is allowed to retain the net deferred tax savings of $7,862, the Company 
would be able to delay a rate case and continue its interim consolidation efforts, and to place 
downward pressure on the rate increase amount that the Company would be seeking in its next 
rate case. (Indiantown BR 10, TR 121-122) 
 
In its brief, OPC reiterated its argument as articulated in Issue 4B, based on the Reedy Creek 
Florida Supreme Court case, that, “[a] change in a tax law should no[sic] result in a ‘windfall’ to 
a utility, but in a refund to the customer who paid the revenue that translated into the tax saving.” 
(OPC BR 9) OPC further argued that the TCJA’s effect on Indiantown results in the customers 
making overpayments, and like any overpayment, the unprotected excess deferred taxes should 
be refunded to avoid intergenerational inequity and to ensure only fair, just, and reasonable rates 
are paid by the Company’s customers. (OPC BR 9-10) 
 
As discussed in Issue 4B, the record evidence demonstrates that Indiantown is earning a negative 
return well below its authorized range of return on equity. (EXHs 9, 11, 19) In response to a staff 
interrogatory, Indiantown provided a calculation of its projected ROE of negative 22 percent 
“with tax savings recognized.” (EXH 11, BSP 00061) Staff agrees with Indiantown’s contention 
that its approach is not inconsistent with the Reedy Creek decision or prior Commission practice 
as acknowledged by OPC witness Smith. (Indiantown BR 12-13; TR 314-315) In staff’s opinion, 
Indiantown made a compelling argument that regulatory efficiency supports allowing the 
                                                 
3 However, staff would point out that OPC’s post hearing brief is mistaken on this point and that question was never 
asked of witness Cassel for the Indiantown docket. (TR 186 - 195) OPC asked witness Cassel the question as it 
related to the FPUC case in Docket No. 20180051-GU. (TR 184) 
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Company to retain the annual tax savings of $648 associated with the unprotected excess 
deferred accumulated taxes, which would be netted against the annual protected excess deferred 
accumulated tax amount of $8,510, for a net tax savings of $7,862. 
 
Staff concurs that Indiantown is currently earning well below its authorized ROE range, and 
retention of the net protected excess ADIT benefit will improve the Company's earnings posture, 
but will not cause it to exceed its authorized range of ROE. (Indiantown BR 10-11; TR 121-122, 
190-191) 
 

CONCLUSION 
 
Staff recommends that it is fair, just, and reasonable for the Commission to consider the earnings 
position of the Company in its decision. Reducing base rates as recommended by OPC would 
result in a cash flow reduction to the Company, put further downward pressure on Indiantown’s 
earnings, and accelerate the need for a full rate case sooner due to Indiantown earning well 
below its authorized range of ROE. Therefore, staff recommends that Indiantown should be 
allowed to retain the unprotected excess deferred tax balance of $6,484, amortized over 10 years 
at $648 per year, netted against the protected excess deferred tax balance. 



Docket No. 20180052-GU Issue 17 
Date: January 24, 2019 

 - 11 - 

Issue 17:  Should Indiantown be allowed to recover any detrimental impact associated with the 
corporate income tax rate change implemented by the TCJA? If so, what amount, and should 
Indiantown be allowed to recover such amount through the Energy Conservation Cost Recovery 
(ECCR) clause? 

Recommendation:  No, Indiantown should not be allowed to recover from its customers an 
alleged detrimental impact associated with the corporate income tax rate change implemented by 
the TCJA. (Hightower, D. Buys, Cicchetti, Coston) 

Position of the Parties 

INDIANTOWN:   Yes, Indiantown should be allowed to recover any detrimental impact 
associated with the corporate income tax rate change implemented by the TCJA. The amount 
Indiantown should be allowed to recover through the ECCR clause is $54,096. 
 
OPC:   No, Indiantown should not be allowed to recover any detrimental impact associated with 
the corporate income tax rate change implemented by the TCJA. 
 
Staff Analysis:   

PARTIES’ ARGUMENTS 
 

INDIANTOWN 
Indiantown argued that the change in the corporate income tax rate from 35 percent to 21 percent 
results in a tax detriment of approximately $54,096. (Indiantown BR 8; TR 119) Indiantown 
argued that the Company is projected to be earning at the bottom of the earnings range utilized 
for Indiantown's surveillance reporting purposes.4 (Indiantown BR 8; TR 119) Indiantown 
argued that approval to recover the tax detriment will provide the Company with an opportunity 
to preserve or improve its current earnings posture, thereby potentially deferring a future rate 
case. (Indiantown BR 8) The Company argued that such regulatory efficiency will extend rate 
stability and be more consistent with the stated purpose outlined by the tax bill’s sponsor, 
Congressman Brady, to provide tax relief for workers, families, and job creators. (Indiantown 
BR 8) Indiantown acknowledged that approval of the Company’s proposal to recover the tax 
detriment is at the discretion of the Commission. (Indiantown BR 8) 
 
OPC 
OPC argued that a tax detriment is not suffered directly by Indiantown but is suffered, if at all, 
by Indiantown’s parent company, CUC, through its consolidated tax return. (OPC BR 10; TR 
213-215) OPC contended that witness Cassel admitted during cross-examination that the taxes at 
issue here are already part of current base rates. (OPC BR 10; TR 189) Further, OPC argued that 
the fallacy of Indiantown’s proposed treatment of the putative tax detriment is demonstrated by 
inverting the effects of the TCJA. (OPC BR 10) If, instead of a detriment to the parent 
company’s consolidated tax return, as purported here, the TCJA resulted in a tax benefit on the 
                                                 
4 However, the record demonstrates that Indiantown is actually earning a negative rate of return, well below its 
authorized rate of return. (EXH 9, BSP 00045) 
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parent company’s consolidated tax return, Indiantown would not be requesting to include said 
tax benefit in its rate base. (OPC BR 10)  
 

ANALYSIS 
 
Indiantown projects to have negative operating income for 2018 and has identified an annual net 
tax detriment of $54,096 based on its pro forma surveillance report. (TR 119) Indiantown 
contended that the change in the corporate income tax rate from 35 percent to 21 percent results 
in a tax detriment of approximately $54,096 for the Company. (Indiantown BR 8; TR 119) 
Witness Cassel testified that Indiantown’s purpose for recovering the tax detriment is to address 
incremental ongoing costs that have been incurred since the Company’s last rate case in 2003. 
(Indiantown BR 8; TR 119)  
 
The alleged tax detriment is the result of Indiantown’s net operating loss (NOL) being worth less 
at 21 percent than at 35 percent on CUC’s consolidated tax return. (TR 213-214) Indiantown 
does not file its own Federal tax return, but instead files a consolidated Federal tax return with its 
parent company, CUC. (TR 214) Consequently, the “write off” on CUC’s books from 
Indiantown’s NOL is worth less to the parent company due to the lower tax rate. (TR 214) 
Indiantown is requesting to recover the loss of that tax deduction for its parent company through 
an increase of $54,096 in its ECCR clause factors. (TR 119) However, witness Cassel confirmed 
that regulated public company rates are set on a stand-alone basis, that is, as if the regulated 
company is required to pay income taxes. (TR 214) The utility rates charged to customers 
already include an allowance for income taxes in base rates. (TR 189)   
 
In staff’s opinion, Indiantown is requesting to use a purported tax detriment on CUC’s books to 
recover incremental costs in lieu of initiating a rate increase. Witness Cassel explained in his 
direct testimony: 
 

At present, the Company is not over-earning. In fact, the Company is earning 
below its allowable range and is projected to continue to do so in the foreseeable 
future. As such, the Company should be allowed to recover this annual tax 
detriment through the Energy Conservation Cost Recovery (“ECCR”) clause for 
purposes of addressing ongoing, incremental costs that have been incurred since 
the company’s last base rate increase, which was initiated in 2003. (TR 119) 

 
As argued by OPC, the tax detriment is not suffered directly by Indiantown, but is suffered, if at 
all, by CUC through its consolidated tax return. (OPC BR 10; TR 213-215) Further, sufficient 
record evidence is lacking to support that the tax detriment as proposed by Indiantown is a result 
of the TCJA on a stand-alone basis. In staff’s opinion, recovery of a tax detriment or benefit by a 
regulated company on behalf of its parent company is inconsistent with current regulatory 
practice to align income tax expense on a stand-alone basis. 
 
Regarding whether the Company should be allowed to collect any detrimental impact through 
the ECCR clause, staff notes that the clause is governed by Rule 25-17.015, F.A.C., which states 
that a utility “may seek to recover its costs for energy conservation programs.” OPC witness 
Smith stated that “[t]he estimated amount of the 2018 income tax detriment does not have 
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anything to do with the ECCR and, therefore, should not be charged to ratepayers through the 
ECCR.” (TR 254) Witness Cassel agreed during cross-examination that the taxes in question are 
part of base rates, and that the ECCR has nothing to do with base rate tax impacts. (TR 189) 

Additionally the Company stated in its response to staff’s 2nd Set of Interrogatories, No. 4(c), that 
it:  

recommends that the annual tax detriment be collected through the ECCR clause 
on an entirely consolidated basis, rather than a per-division basis. The Company 
believes that this computation is more favorable to the Indiantown customers as 
compared to assigning the detrimental impacts specific to only the appropriate 
division customers. (EXH 17) 

In Order No. PSC-14-0655-FOF-GU, the Commission allowed FPUC to consolidate the 
conservation programs’ expenses of the various divisions for purposes of ECCR cost recovery.5 
The Order is specific to conservation expenses and does not consider non-conservation expenses 
or costs. As Indiantown proposes, customers from all FPUC divisions would contribute to 
Indiantown’s base rates tax impact through the ECCR factors. The Company further stated in its 
response to staff’s 2nd Set of Interrogatories, No. 4(f), that it, “anticipates collecting these funds 
though the clause until its next rate proceeding.” (EXH 17) Witness Cassel stated during cross-
examination that 2020 or 2021 is the current anticipated timeframe for potential rate filings. (TR 
218) As such, there would not be a clearly defined endpoint at which the non-division customers 
would cease supporting Indiantown’s base rate tax detriment through ECCR factors.  

Based on the aforementioned, staff agrees with OPC and recommends that Indiantown not be 
allowed to recover any alleged detrimental impact associated with the corporate tax rate change 
implemented by the TCJA, and that the ECCR clause is not the appropriate mechanism to collect 
the tax detriment because the taxes are part of base rates and not associated with conservation 
expenses. 
 

CONCLUSION 
 
Staff recommends Indiantown not be allowed to recover from its customers any presumed 
detrimental impact associated with the corporate income tax rate change implemented by the 
TCJA through the ECCR clause. 

                                                 
5 Order No. PSC-14-0655-FOF-GU, issued November 6, 2014, in Docket No. 20140004-GU, In re: Natural gas 
conservation cost recovery. 
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Issue 18:  Should Indiantown be allowed to retain and amortize, over 26 years, the total annual 
benefit associated with the Protected Deferred Tax liabilities? 

Recommendation:  Yes, Indiantown should be allowed to retain and amortize, over 26 years, 
the total annual amount of the tax savings associated with the protected excess deferred taxes 
consistent with the ARAM. (Hightower, D. Buys, Cicchetti) 

Position of the Parties 

INDIANTOWN:   Yes, Indiantown should be allowed to retain and amortize, over 26 years, the 
total annual benefit associated with the Protected Deferred Tax liabilities. 

OPC:   No, Indiantown should not be allowed to retain any portion of the protected deferred 
income taxes; however, OPC agrees with the 26 years amortization which is consistent with 
ARAM. 

Staff Analysis:   

PARTIES’ ARGUMENTS 
 

INDIANTOWN 
Indiantown argued that for protected excess deferred income taxes, the grossed-up balance for 
Indiantown was approximately $221,269. (Indiantown BR 9; TR 120) This deferred tax balance 
will be amortized over 26 years using the Average Rate Assumption Method (ARAM) as 
prescribed by the Internal Revenue Service (IRS), which results in an amount of approximately 
$8,510 annually. (Indiantown BR 9; TR 121; EXH 2) 
 
OPC 
As discussed in Issue 4B, OPC argued Indiantown should not be allowed to retain the annual tax 
savings associated with the protected excess deferred tax amount. (OPC BR 11) However, if the 
Commission decides to allow Indiantown to retain the protected excess deferred tax savings, then 
OPC agreed the benefit should be amortized over 26 years consistent with the ARAM. (OPC BR 
11) 
 

ANALYSIS 
 
This issue is basically a fall-out issue from Issue 4B. OPC maintained that the protected excess 
deferred taxes should be returned to customers while Indiantown argued the Company should be 
allowed to retain the amount of the protected excess deferred taxes. Both parties agreed 
Indiantown should amortize the protected excess deferred tax balance of $221,269 over 26 years 
consistent with the ARAM, for an annual amount of $8,510. (Indiantown BR 9; OPC BR 11; TR 
120-121; TR 251-252)  
 
Based on the staff analysis in Issue 4B, in staff’s opinion, it is fair, just, and reasonable for the 
Commission to consider the earnings position of the Company in its decision. Reducing base 
rates as recommended by OPC would result in a cash flow reduction to the Company, put further 
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downward pressure on Indiantown’s earnings, and accelerate the need for a full rate case sooner 
due to Indiantown earning well below its authorized range of ROE. Therefore, staff agrees with 
Indiantown and recommends that the Company be allowed to retain the protected excess 
deferred tax liability. Staff also agrees that it is appropriate for the Company to follow the IRS 
ARAM and that an amortization period of 26 years is consistent with ARAM. 
 

CONCLUSION 
 
Because Indiantown is earning a negative return well below its authorized range of ROE and is 
expected to continue to earn below this range even with retention of the tax savings, staff 
recommends that Indiantown be allowed to retain and amortize, over 26 years, the total annual 
amount of the tax savings associated with the protected excess deferred taxes consistent with the 
ARAM.



Docket No. 20180052-GU Issue 19 
Date: January 24, 2019 

 - 16 - 

Issue 19:  Should Indiantown be allowed to retain and amortize, over 10 years, the total annual 
benefit associated with the Unprotected Deferred Tax liabilities? 

Recommendation:  Yes, Indiantown should be allowed to retain and amortize, over 10 years, 
the total annual amount of the tax savings associated with the unprotected excess deferred taxes. 
(Hightower, D. Buys, Cicchetti) 

Position of the Parties 

INDIANTOWN:   Yes, Indiantown should be allowed to retain and amortize, over 10 years, the 
total annual benefit associated with the unprotected deferred tax liabilities. 

OPC:  No, Indiantown should not be allowed to retain any portion of the unprotected deferred 
income taxes; however, OPC agrees with the 10 years amortization period. 

Staff Analysis:   

PARTIES’ ARGUMENTS 
 

INDIANTOWN 
The Company argued that it has an unprotected excess deferred tax balance of $6,484. 
(Indiantown BR 8; TR 120) The Company requested this excess deferred tax balance be 
amortized over 10 years at $648 per year. (Indiantown BR 8-9; TR 121) The Company requested 
that this annual amortization amount be retained by the Company. (Indiantown BR 9; TR 120 - 
121) 
 
OPC 
OPC argued Indiantown should not be allowed to retain the annual tax savings associated with 
the unprotected excess deferred tax amounts. (OPC BR 11) However, if the Commission decides 
to allow Indiantown to retain the unprotected excess deferred tax savings, OPC agreed the 
balance should be amortized over 10 years. (OPC BR 11) 

 
ANALYSIS 

 
This issue is basically a fall-out issue from Issue 5B. OPC maintained that Indiantown should not 
be allowed to retain the annual tax savings associated with the unprotected excess deferred tax 
balance. Indiantown argued the Company should be allowed to retain the amount of the 
unprotected excess deferred tax amount. Both Parties agreed Indiantown should amortize the 
unprotected excess deferred tax balance of $6,484 over 10 years for an annual amount of $648. 
(Indiantown BR 8-9; OPC BR 11; TR 120-121; TR 251)  

In Issue 5B, OPC maintained that the unprotected excess deferred tax savings should be retuned 
to customers while Indiantown argued the amount should be retained by the Company. (OPC BR 
11) However, both Parties agree Indiantown should amortize the total unprotected excess 
deferred tax balance over a 10 year period. (Indiantown BR 9; OPC BR 11)  
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Based on the staff analysis in Issue 5B, in staff’s opinion, it is fair, just, and reasonable for the 
Commission to consider the earnings position of the Company in its decision. Reducing base 
rates as recommended by OPC would result in a cash flow reduction to the Company, put further 
downward pressure on Indiantown’s earnings, and accelerate the need for a full rate case sooner 
due to Indiantown earning well below its authorized range of ROE. Therefore, staff agrees with 
Indiantown and recommends that the Company be allowed to retain the unprotected excess 
deferred tax savings. Staff also agrees that a 10 year amortization period is appropriate and 
reasonable. 

CONCLUSION 
 
Because Indiantown is earning a negative return well below its authorized range of ROE, and is 
expected to continue to earn below this range even with retention of the tax savings, staff 
recommends that Indiantown be allowed to retain and amortize, over 10 years, the total annual 
amount of the tax savings associated with the unprotected excess deferred taxes.
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Issue 21:  Should this docket be closed? 

Recommendation:  Yes, this docket should be closed after the time for filing an appeal has 
run. (Dziechciarz, DuVal) 

Position of the Parties 

INDIANTOWN:  Yes. 

OPC:  No. 

Staff Analysis:   

PARTIES’ ARGUMENTS 
 

INDIANTOWN 
None Provided 

OPC 
Once the Commission makes the findings contained herein it will be unnecessary to keep this 
docket open. However, until that time, the docket should not be closed. 

ANALYSIS 

Upon issuance of an order determining the tax impacts associated with the Tax Cuts and Jobs 
Act of 2017 for Florida Public Utilities Company – Indiantown Division, this docket should be 
closed after the time for filing an appeal has run. 
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 Case Background 
 

The Florida Public Service Commission opened Docket No. 20180053-GU on February 23, 
2018, to consider the tax impacts affecting Florida Public Utilities Company (FPUC) – Fort 
Meade Division (Fort Meade or Company), resulting from the passage of the Tax Cuts and Jobs 
Act of 2017 (TCJA). FPUC – Fort Meade is a subsidiary of Chesapeake Utilities Corporation 
(CUC). CUC is also the parent of the Florida division of CUC (Chesapeake) and FPUC. FPUC – 
Indiantown and FPUC – Fort Meade are separate divisions of FPUC. Docket Nos. 20180051-
GU, 20180052-GU and 20180054-GU were opened to address the tax impacts affecting FPUC, 
Indiantown and Chesapeake 
 
On April 25, 2018, an Order Establishing Procedure for the instant docket was issued, in which 
controlling dates were set for filing testimony, exhibits, and discovery. On May 31, 2018, the 
discovery procedures and controlling dates were modified. Order No. PSC-2018-0412-PCO-GU, 
issued on August 20, 2018, was the second order revising the Order Establishing Procedure that 
allowed the Company to file revised and supplemental testimony, and extended testimony filing 
dates for Commission staff and the Office of Public Counsel (OPC). OPC is the only intervenor 
in this docket.  
 
The prehearing conference was held on November 5, 2018. On, November 9, 2018, OPC filed an 
Agreed Motion to Consolidate for Purposes of Hearing in Docket Nos. 20180051-GU, 
20180052-GU, 20180053-GU and 20180054-GU. On November 16, 2018, the Prehearing Order 
was issued and reflected proposed stipulations between Fort Meade and OPC on most of the 
issues. Order No. PSC-2018-0555-PCO-GU, issued on November 20, 2018, consolidated the 
four dockets for purposes of the hearing. The hearing was held on November 27, 2018. At that 
time, the Commission voted to accept and approve the parties’ proposed stipulations. The 
Commission has jurisdiction pursuant to Sections 366.04, 366.041, 366.06, and 366.07, Florida 
Statutes.  
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Discussion of Issues 

Issue 4B:  What is the appropriate disposition of the protected excess deferred taxes? 

Recommendation:  Fort Meade should be allowed to retain the amortized amount of the 
protected excess deferred tax balance of $1,787. (Hightower, D.Buys, Cicchetti) 

Position of the Parties 

FORT MEADE:  Fort Meade should be allowed to retain the estimated amortized deferred 
balance, thereby fulfilling the purpose of the TCJA by allowing Fort Meade to continue making 
capital improvements and potentially delaying a rate proceeding. 
 
OPC: Fort Meade should not be allowed to retain the benefit of the protected excess ADIT. The 
protected excess ADIT should be reversed using an Average Rate Assumption Method 
(“ARAM”) if the utility has the available information to calculate the ARAM, or via another 
appropriate method that complies with normalization requirements, if Fort Meade does not have 
the information to compute the ARAM. 
 
Staff Analysis:  

PARTIES’ ARGUMENTS 
 
FORT MEADE 
Fort Meade argued that given its earnings posture, the Company should be allowed to retain the 
estimated annual amount of $1,787 as a result of the tax benefit created by the excess deferred 
tax balance. (Fort Meade BR 8-9; TR 129-130, 132-133) Fort Meade argued that the ability to 
retain this amount will provide the Company with further opportunity to earn a reasonable return, 
while also enabling the Company to provide service at present rates for a longer period, to 
continue making necessary capital investments, and to delay a costly rate proceeding. (Fort 
Meade BR 10, TR 130) Fort Meade contended that if the Company is allowed to retain the tax 
benefits as it has proposed, the Company's return on equity (ROE) for 2019 is projected to be 
negative 19.40 percent. (Fort Meade BR 12; EXH 10, BSP 00047)  
 
Fort Meade argued that while retention of the benefits as proposed will not enable the Company 
to earn within its authorized range of ROE, it will certainly allow it to earn closer to its range. 
(Fort Meade BR 12; EXH 10, BSP 00047)  
 
OPC 
OPC argued that Fort Meade should return the net tax benefit amount of $6,375 to the customers 
via a base rate reduction. (OPC BR 1) OPC contended that Fort Meade’s earning surveillance 
reports for 2014-2018 demonstrate the Company has been in an under-earnings posture for 
several years; thus, it had the ability to file at any time for a base rate increase, which it 
unilaterally chose not to do. (OPC BR 7; EXH 19)  OPC argued the TCJA effect on the excess 
accumulated deferred income tax (ADIT) resulted in ratepayers making overpayments to Fort 
Meade. (OPC BR 8) OPC argued that the protected excess deferred taxes should be refunded as 
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rapidly as possible under the IRS regulations to ensure only fair, just, and reasonable rates are 
paid by ratepayers. (OPC BR 8) 
 

ANALYSIS 
 
Fort Meade and OPC agree on the amount of the annual amortization of the protected excess 
accumulated deferred income tax (ADIT) benefit of $1,787. (Fort Meade BR 9; TR 270) Nor is 
there any debate regarding Fort Meade's earnings posture. (Fort Meade BR 8; TR 273, 305-306) 
Witness Cassel testified that retention of the protected deferred income tax benefit will 
potentially provide the Company with an opportunity to earn a reasonable return, to continue 
making capital investments, and enable Fort Meade to charge current rates for a longer period of 
time thus, delaying a rate case proceeding. (Fort Meade BR 10; TR 130) 
 
Fort Meade witness Cassel explained that if the Company is allowed to retain the protected 
excess accumulated deferred income tax (ADIT) benefit of $1,787 annually, this would allow the 
Company to delay a rate case enabling continuation of its interim consolidation efforts pending 
its next rate case while also placing downward pressure on any rate increase sought in its next 
rate case. (Fort Meade BR 11; TR 130-132) Fort Meade wishes to avoid customer confusion that 
could be associated with implementation of a rate decrease resulting from flowing through the 
tax benefit as a rate reduction, followed, in short order, by a rate increase arising from a full rate 
case proceeding. (Fort Meade BR 11; TR 132-133) 
 
OPC witness Smith relied on the 1982 Florida Supreme Court decision in Reedy Creek Utils. Co. 
v. Fla. Public Serv. Comm., 418 So. 2d 249, 254 (Fla. 1982), which stated, “[a] change in a tax 
law should no [sic] result in a ‘windfall’ to a utility, but in a refund to the customer who paid the 
revenue that translated into the tax saving.” (OPC BR 6; TR 274; EXH 17) OPC argued, by 
definition, the excess tax monies in Fort Meade’s possession are a windfall to the Company that 
should be flowed back to the customers who paid the taxes in rates. (OPC BR 6-7; TR 274) OPC 
pointed out during cross-examination of Fort Meade witness Cassel that he admitted he did not 
provide in his testimony any calculations or evidence to demonstrate what the Company’s 
projected earnings would be if the tax benefits were retained by the Company. (OPC BR 9, TR 
208) However, in response to a staff interrogatory, Fort Meade indicated that its forecasted return 
on equity (ROE) for 2018 would be negative 19.40 percent if it were to retain all the tax benefits 
resulting from the TCJA. (EXH 10, BSP 00047) 

Fort Meade argued in its brief that OPC witness Smith also acknowledged that Reedy Creek was 
in an over-earnings position at the time of the 1978 Tax Reform; thus, the issue that ultimately 
came before the Florida Supreme Court in the Reedy Creek case was a question of how much 
Reedy Creek would be required to refund. (Fort Meade BR 13-14; TR 310-311) The 
Commission had already determined that Reedy Creek would have to make a refund, because it 
was over-earning. (Fort Meade BR 13-14, TR 308, 314-315) Fort Meade argued in its brief that 
witness Smith's refusal to consider Fort Meade's earnings posture in rendering his opinion on 
Fort Meade’s proposals to retain some of the TCJA benefits is contrary to prior Commission 
policy as reflected in Order Nos. 8624 and 8624A and overstates the applicability of the Court's 
conclusions in the Reedy Creek case. (Fort Meade BR 14) As such, Fort Meade contended and 
staff agrees, OPC’s arguments on this point should be rejected. (Fort Meade BR 14) In the Reedy 
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Creek decision, the Florida Supreme Court acknowledged the Commission’s decision wherein 
the Commission stated its position regarding a company’s over-earnings position:  

Viewing the documents together with the testimony in the record, it is clear that a 
utility would be required to refund revenues if and only if it were earning in 
excess of the range of its authorized rate of return. (EXH 17) 

 
OPC maintained that Fort Meade witness Cassel’s interpretation of the Reedy Creek decision 
mistakenly links the over-earnings posture of the utility in that case with the Court’s use of the 
term “windfall.” (OPC BR 6) While OPC conceded that it is a given that the decision in Reedy 
Creek was driven by the over-earning posture of the utility; OPC argued the foundation of the 
analysis was based on the cause of the increase in earnings, not on the extent of the utility’s 
earnings. (OPC BR 6) Staff disagrees with OPC’s argument. It is staff’s opinion that in the 
Reedy Creek case, the utility was ordered to make a refund to its customers because regulated 
utilities are not allowed to earn above a Commission authorized range of ROE regardless of the 
cause, and therefore, any over-earnings should be refunded to the customers. In Order No. 8624 
the Commission asserted, “It is the Commission’s responsibility to ensure [public utilities] do not 
earn in excess of a fair and reasonable return on their investment.”1 
 
In its brief, Fort Meade contended that the Company’s approach is not inconsistent with Reedy 
Creek or prior Commission practice as mentioned by OPC witness Smith. (Fort Meade BR 14; 
TR 314-315) There is agreement between the parties with regard to the calculation of the annual 
protected excess deferred tax amount of $1,787. Witness Cassel testified that approval of its 
proposed treatment reflects the more reasonable approach to addressing the disposition of the tax 
benefits and provides the greatest overall benefit for the Company and its customers. (TR 130-
133) Staff agrees with Fort Meade that a key factor in the Reedy Creek case pertained to the 
utility’s earnings posture whereby the utility was required to make a refund because it was over-
earning.  
 
Staff agrees that the record is clear that Fort Meade is currently earning a negative return well 
below its authorized ROE range, and that retention of the protected tax benefit will improve the 
Company's earnings posture and will not cause it to exceed its authorized range. (TR 129-130, 
133; EXH 19) 
 
Staff agrees with Fort Meade’s argument that OPC's reliance upon the Reedy Creek case is 
misplaced. (Fort Meade BR 13-14) On cross-examination, OPC witness Smith conceded that the 
Commission's orders underlying the Reedy Creek case, Order Nos. 8624 and 8624A, reflect that, 
in addressing the 1978 Tax Reform, the Commission considered the circumstances of the utilities 
on a case-by-case basis and only required those utilities that were earning above the ceiling of 
their Commission-authorized ROE range to refund the tax benefits arising under the 1978 Tax 
Reform. (Fort Meade BR 13-14; TR 311-315) 
  

                                                 
1 Order no. 8624, issued December 29, 1978, in Docket No. 780921-PU(CI), In Re: Disposition of Federal Tax 
Savings Realized under the Revenue Act of 1978,   
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CONCLUSION 
 
Staff recommends that it is fair, just, and reasonable for the Commission to consider the earnings 
position of the Company in its decision. Reducing base rates as recommended by OPC would 
result in a cash flow reduction to the Company, put further downward pressure on Fort Meade’s 
earnings, and accelerate the need for a full rate case sooner due to Fort Meade earning well 
below its authorized range of ROE. Therefore, staff recommends that Fort Meade be allowed to 
retain the amortized protected excess deferred tax balance attributed to the TCJA of $1,787. 
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Issue 5B:  What is the appropriate disposition of the unprotected excess deferred taxes? 

Recommendation:  Fort Meade should be allowed to retain the unprotected excess deferred 
tax amortized over 10 years of $4,588. (Hightower, D.Buys, Cicchetti) 

Position of the Parties 

FORT MEADE:   Ft. Meade should be allowed to retain the unprotected deferred tax liability 
amortized over 10 years. 
 
OPC:   Fort Meade should not be allowed to retain the benefit of the unprotected excess ADIT. 
The unprotected excess ADIT net liability of $45,881 should be amortized over 10 years at 
$4,588 per year. 

Staff Analysis:   
 

PARTIES’ ARGUMENTS 
 
FORT MEADE 
Fort Meade asserted that given its earnings posture, the Company should be allowed to retain the 
unprotected excess deferred tax benefits. (Fort Meade BR 8) Fort Meade contended that it has an 
unprotected excess deferred tax liability recorded on its books with an estimated balance of 
$45,881. (Fort Meade BR 9; TR 129) The Company requests this deferred tax liability be 
amortized over 10 years at $4,588 per year. (Fort Meade BR 9; TR 129) The Company requested 
that this annual amortization benefit be retained by the Company. (Fort Meade BR 9; TR 129-
130; EXH 2) Fort Meade argued that this amount  will  provide  the Company with further 
opportunity to earn a reasonable return, to provide service at present rates for a longer period, to 
continue making necessary capital investments, and to delay a costly rate proceeding. (Fort 
Meade BR 10) Fort Meade also argued that the ability to retain the excess ADIT of $4,588 
related to the unprotected excess deferred tax liability would enable the Company to delay a rate 
case, enable the Company to continue its interim consolidation efforts pending its next rate case, 
and would place downward pressure on the rate increase that the Company would be seeking in 
its next rate case. (Fort Meade BR 11; TR 132-133) Fort Meade contended that allowing the 
Company to retain some of the tax benefits will provide immediate financial support to the 
utility, thereby enabling it to continue to provide safe and reliable service to its customers. (Fort 
Meade BR 13; TR 133)  
 
OPC 
OPC argued that Fort Meade should return the total tax benefit amount of $6,375, to the 
customers via a base rate reduction. (OPC BR 1) OPC contended that Fort Meade’s earning 
surveillance reports for 2014-2018 demonstrate the Company has been in an under-earnings 
posture for several years; thus, it had the ability to file at any time for a base rate increase, which 
it unilaterally chose not to do. (OPC BR 7; EXH 19) OPC argued the TCJA effect on the ADIT 
resulted in ratepayers making overpayments to Fort Meade. (OPC BR 10) OPC argued that the 
unprotected excess deferred taxes should be refunded as rapidly as possible under the IRS 
regulations to ensure ratepayers pay only fair, just, and reasonable rates. (OPC BR 10) In its 
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brief, OPC argued that, as an alternative to the Company’s proposal to retain the full benefit 
amount of the excess ADIT amortization, this amount should be returned to the customers via a 
base rate reduction. (OPC BR 9) OPC repeated its argument in Issue 4B citing the Florida 
Supreme Court Reedy Creek case. (OPC BR 9) OPC maintained that the TCJA’s effect on the 
Company results in the customers making overpayments which create excess accumulated 
deferred income taxes. (OPC BR 10) Like any overpayment, the unprotected excess deferred 
taxes should be refunded as rapidly as possible to avoid intergenerational inequity and to ensure 
only fair, just, and reasonable rates are paid by Fort Meade’s ratepayers. (OPC BR 10) 
 

ANALYSIS 
 
Staff agrees the record shows there is no debate between the Parties regarding the amount of  
unprotected excess deferred tax, nor is there any debate regarding Fort Meade's earnings posture. 
(TR 129-130, 271, 273) Staff agrees with Fort Meade’s position as discussed in Issue 4B, that 
the Company’s under-earnings posture necessitates its retention of the unprotected excess ADIT 
amount arising from the TCJA. (Fort Meade BR 10, TR 130) The Company contended retention 
of the unprotected excess ADIT amount will potentially provide the Company with an 
opportunity to earn a reasonable return, to continue making capital investments and to enable 
Fort Meade to charge current rates for a longer period of time, thus delaying a rate case 
proceeding. (Fort Meade BR 10; TR 130) 
 
OPC reiterated its argument as articulated in Issue 4B, based on the Reedy Creek Florida 
Supreme Court case, that, “[a] change in a tax law should no [sic] result in a ‘windfall’ to a utility, 
but in a refund to the customer who paid the revenue that translated into the tax saving.”(OPC BR 9) 
OPC further argued that the TCJA’s effect on Fort Meade results in the customers making 
overpayments, and like any overpayment, the unprotected excess deferred taxes should be 
refunded to avoid intergenerational inequity and to ensure only fair, just, and reasonable rates are 
paid by the Company’s customers. (OPC BR 10) Staff disagrees with OPC’s arguments 
regarding the unprotected excess ADIT.  
 
As discussed in Issue 4B, the record evidence demonstrates that Fort Meade is earning a negative 
return well below its authorized range of ROE. (EXH 10, BSP 00044-00046; EXH 12 00059-
00061) Staff agrees that Fort Meade made a compelling argument that regulatory efficiency 
supports allowing the Company to retain the annual tax benefit of $4,588 associated with the 
unprotected excess deferred accumulated taxes.  
 
Fort Meade is currently earning well below is authorized ROE range, and retention of the 
unprotected excess ADIT amount will improve the Company’s earning posture, but will not 
cause it to exceed its authorized range of ROE. (TR 170) 
 
In response to a staff interrogatory, Fort Meade provided a calculation of its projected ROE of 
negative 22.35 percent “with tax savings recognized.” (EXH 12, BSP 00059) Staff further agrees 
that this approach is not inconsistent with Reedy Creek or prior Commission practice as 
acknowledged by OPC witness Smith. (Fort Meade BR 14; TR 314-315) 
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CONCLUSION 
 

Staff recommends that it is fair, just, and reasonable for the Commission to consider the earnings 
position of the Company in its decision. Therefore, for the reasons discussed in Issue 4B and the 
aforementioned analysis, staff recommends Fort Meade be allowed to retain the unprotected 
excess deferred tax amount and that this balance be amortized over 10 years for an annual 
amount of $4,588. 
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Issue 18:  Should Fort Meade be allowed to recover any detrimental impact associated with the 
corporate income tax rate change implemented by the TCJA? If so, what amount, and should 
Fort Meade be allowed to recover such amount through the Energy Conservation Cost Recovery 
(ECCR) clause? 

Recommendation:  No, Fort Meade should not be allowed to recover any supposed 
detrimental impact associated with the corporate income tax rate change as a result of the TCJA 
through the ECCR clause. (Hightower, D.Buys, Cicchetti, Coston) 

Position of the Parties 

FORT MEADE: Yes, Ft. Meade should be allowed to recover any detrimental impact associated 
with the corporate income tax rate change implemented by the TCJA. The amount Fort Meade 
should be allowed to recover through the ECCR clause is $17,929.  
 
OPC:   No, Ft. Meade should not be allowed to recover any detrimental impact associated with 
the corporate income tax rate change implemented by the TCJA. 

Staff Analysis:   

PARTIES’ ARGUMENTS 
 
FORT MEADE 
Fort Meade argued that the change in the corporate income tax rate from 35 percent to 21 percent 
results in a tax detriment of $17,929. (Fort Meade BR 8; TR 128) Fort Meade proposes to 
recover the annual tax detriment associated with the tax rate reduction for purposes of addressing 
infrastructure investment. (Fort Meade BR 8; TR 128) Fort Meade argued that the Company is 
projected to be earning below the bottom of the earnings range utilized for Fort Meade's 
surveillance reporting purposes. (Fort Meade BR 8; TR 196; EXH 12, BSP 00059-00061) Fort 
Meade argued that  approval to recover the tax detriment will provide the Company with an  
opportunity  to  preserve  or  improve  its  current  earnings  posture,  thereby  potentially 
deferring a future rate case. (Fort Meade BR 9) Such regulatory efficiency will extend rate 
stability and be more consistent with the stated purpose outlined by the tax bill’s sponsor, 
Congressman Brady, to provide tax relief for workers, families, and job creators. (Fort Meade 
BR 9) Fort Meade acknowledged that approval of the Company’s proposal to recover the tax 
detriment is at the discretion of the Commission. (Fort Meade BR 9) 

OPC 
OPC argued that a punitive tax detriment is not suffered directly by Fort Meade but is suffered, if 
at all, by Fort Meade’s parent company Chesapeake Utility Corporation through its consolidated 
tax return. (OPC BR 10; TR 213-215) Upon cross-examination, witness Cassel admitted the 
taxes at issue here are already part of current base rates. (OPC BR 10; TR 196)  The excess 
ADIT in dispute in Issues 4B and 5B is already calculated into the detriment amount of $17,929.  
(OPC BR 10; TR 196) 
 
Further, OPC argued that the fallacy of Fort Meade’s proposed treatment of the putative tax 
detriment is demonstrated by inverting the effects of the TCJA. (OPC BR 10) If, instead of a 
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detriment to the parent company’s consolidated tax return, as purported here, the TCJA resulted 
in a benefit on the parent company’s consolidated tax return, Fort Meade would not be 
requesting to include the benefit in its rate base. (OPC BR 10)  
 

ANALYSIS 
 
As pointed out by OPC in its post-hearing brief, Fort Meade projects to have negative operating 
income for 2018 and has identified an annual net tax detriment of $17,929, based on its pro 
forma surveillance report. (OPC BR 2) Fort Meade contends that the change in the corporate 
income tax rate from 35 percent to 21 percent results in a tax detriment of approximately 
$17,929 for the Company. (Fort Meade BR 8; 128) Witness Cassel testified that while this 
amount will not be sufficient to increase the Company’s earned return into its allowed range of 
ROE, it will help the Company to make additional investments in infrastructure. (TR 128)  
 
In response to discovery requests, the Company explained the tax detriment is due to an 
operating loss recognized by Fort Meade. (EXH 10, BSP 00048-00049) When a company incurs 
a net operating loss (NOL), the lower tax rate creates a smaller amount of tax deduction for the 
tax payer. (TR 205-206, TR 272; EXH 10) Fort Meade does not file its own Federal tax return, 
but instead files a consolidated Federal tax return with its parent company, CUC. (TR 214) CUC 
is the tax payer, and the NOL is recognized as a tax detriment on CUC’s books. (TR 214) 
Consequently, the “write off” on CUC’s books from Fort Meade’s NOL is worth less to the 
parent company due to the lower tax rate. (TR 214) Fort Meade is requesting to recover the loss 
of that tax deduction for its parent company through an increase of $17,929 in its ECCR Clause 
factors. (TR 128) However, witness Cassel confirmed regulated public utility rates are set on a 
stand-alone basis, that is, as if the regulated utility is required to pay income taxes. (TR 214) The 
utility rates charged to customers already include an allowance for income taxes. (TR 90)   
 
The record demonstrates that Fort Meade is requesting to use a purported tax detriment to 
recover incremental costs in lieu of initiating a rate increase. As argued by OPC, the tax 
detriment is not suffered directly by Fort Meade, but is suffered, if at all, by CUC through its 
consolidated tax return. (OPC BR 10; TR 213-215) Further, sufficient record evidence is lacking 
to support that the tax detriment as proposed by Fort Meade is a result of the TCJA on a stand-
alone basis. Recovery of a tax detriment or benefit by a regulated utility on behalf of its parent 
company is inconsistent with current regulatory practice to align income tax expense on a stand-
alone basis. 
 
As to whether the Company should be allowed to collect any detrimental impact through the 
ECCR clause, staff notes that the clause is governed by Rule 25-17.015, F.A.C., which states that 
a utility “may seek to recover its costs for energy conservation programs.” OPC witness Smith 
stated that “[t]he estimated amount of 2018 income tax detriment does not have anything to do 
with the ECCR and, therefore, should not be charged to ratepayers through the ECCR.” (TR 273) 
Witness Cassel agreed during cross-examination that the taxes in question are part of base rates, 
and that the ECCR has nothing to do with base rates tax impacts. (TR 196) 

Additionally the Company stated in its response to staff’s 2nd Set of Interrogatories, No. 4(c), that 
it:  
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recommends that the annual tax detriment be collected through the ECCR clause 
on an entirely consolidated basis, rather than a per-division basis. The company 
believes that this computation is more favorable to the Ft. Meade customers as 
compared to assigning the detrimental impacts specific to only the appropriate 
division customers. (EXH 13) 

Per Commission Order No. PSC-14-0655-FOF-GU, the Commission allowed FPUC to 
consolidate the conservation programs’ expenses of the various divisions for purposes of ECCR 
cost recovery.2 The Order is specific to conservation expenses and does not consider non-
conservation expenses or costs. As FPUC proposes, customers from all FPUC’s divisions would 
contribute to Fort Meade’s base rates tax impact through the ECCR factors. The Company 
further stated in its response to staff’s 2nd Set of Interrogatories, No. 4(F) that it “anticipates 
collecting these funds through the clause until its next rate proceeding.” (EXH 13) Witness 
Cassel stated during cross-examination that 2020 or 2021 is the current anticipated timeframe for 
potential rate filings. (TR 218) As such, there would not be a clearly defined endpoint at which 
the non-division customers would cease supporting Fort Meade’s base rate tax detriment through 
ECCR factors. 
 
 
Based on the aforementioned, staff agrees with OPC and recommends that Fort Meade should 
not be allowed to recover any alleged detrimental impact associated with the corporate tax rate 
change implemented by the TCJA, and that the ECCR clause is not the appropriate mechanism to 
collect the tax detriment because the taxes are part of base rates and not associated with 
conservation expenses. 
 

CONCLUSION 
 
Staff recommends Fort Meade not be allowed to recover any presumed detrimental impact 
associated with the corporate income tax rate change implemented by the TCJA through the 
ECCR clause.  

                                                 
2Order No. PSC-14-0655-FOF-GU, issued November 6, 2014, in Docket No. 20140004-GU, In re: Natural gas 
conservation cost recovery. 
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Issue 19:  Should Fort Meade be allowed to retain and amortize, over 26 years, the total annual 
benefit associated with the Protected Deferred Tax liability? 

Recommendation:  Yes, Fort Meade should be allowed to retain and amortize, over 26 years, 
the total annual benefit associated with the Protected Deferred Tax liability. (Hightower, D.Buys, 
Cicchetti) 

Position of the Parties 

FORT MEADE:   Yes, Fort Meade should be allowed to retain and amortize, over 26 years, the 
total annual benefit associated with the Protected Deferred Tax liabilities. 
 
OPC:   No, Fort Meade should not be allowed to retain any portion of the protected deferred 
income taxes; however, OPC agrees with the 26 years amortization which is consistent with 
ARAM. 

Staff Analysis:   

PARTIES’ ARGUMENTS 
 
FORT MEADE 
Fort Meade argued that for protected excess deferred taxes, the grossed-up balance for Fort 
Meade was approximately $46,451, which was recorded as a Deferred Regulatory Tax 
Liability. ( Fort Meade BR 9; TR 129-130) This estimated deferred balance will be 
amortized over 26 years using the Average Rate Assumption Method (ARAM) as prescribed 
by the Internal Revenue Service (IRS), which is approximately $1,787 annually. (Fort Meade 
BR 9; TR 130; EXH 2) 

OPC 
As discussed in Issue 4B, OPC argued Fort Meade should not be allowed to retain the annual 
benefit associated with the protected excess deferred tax liabilities. (OPC BR 11) However, 
if the Commission decides to allow Fort Meade to retain the protected excess deferred tax 
benefit, then OPC agreed the amount should be amortized over 26 years consistent with the 
ARAM. (OPC BR 11) 
 

ANALYSIS 
 
In Issue 4B, OPC maintained that the protected excess deferred tax amount should be returned to 
customers while Fort Meade argued the amount should be retained. However, both Parties agree 
Fort Meade should amortize the total annual benefit associated with the protected excess 
deferred tax liabilities, over 26 years consistent with the ARAM. (Fort Meade BR 9; OPC BR 
11, TR 130) Staff agrees that it is appropriate for the Company to follow the IRS ARAM and 
that the protected excess ADIT should be amortized over a period of 26 years.  

 

 



Docket No. 20180053-GU Issue 19 
Date: January 24, 2019  

 - 15 - 

CONCLUSION 
 
Because Fort Meade is earning a negative return well below its authorized range of ROE and is 
expected to continue to earn below this range even with retention of the tax savings, staff 
recommends that Fort Meade be allowed to retain the total annual amount associated with the 
protected excess deferred tax liabilities and to amortize this balance over 26 years consistent with 
the ARAM.
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Issue 20:  Should Fort Meade be allowed to retain and amortize, over 10 years, the total annual 
benefit associated with the Unprotected Deferred Tax liability? 

Recommendation:  Yes, Fort Meade should be allowed to retain and amortize, over 10 years, 
the total annual benefit associated with the Unprotected Deferred Tax liability. (Hightower, 
D.Buys, Cicchetti) 

Position of the Parties 

FORT MEADE:   Yes, Fort Meade should be allowed to retain and amortize, over 10 years, the 
total annual benefit associated with the Unprotected Deferred Tax liabilities. 
 
OPC:   No, Fort Meade should not be allowed to retain any portion of the unprotected 
deferred income taxes; however, OPC agrees with the 10 years amortization period. 

Staff Analysis:   

PARTIES’ ARGUMENTS 
 
FORT MEADE 
Fort Meade argued that the Company has an unprotected excess deferred tax liability recorded on 
its books with an estimated balance of $45,881. (Fort Meade BR 9; TR 129) The Company 
requested this excess deferred tax liability be amortized over 10 years at $4,588 per year. (TR 
129; Fort Meade BR 9) Fort Meade argued that in light of its earnings posture, this annual 
amortization benefit be retained by the Company as it will provide the Company with further 
opportunity to earn a reasonable return. (Fort Meade BR 10) 

OPC 
As discussed in Issue 5B, OPC argued Fort Meade should not be allowed to retain the annual 
benefit associated with the Unprotected Deferred Tax liabilities. (OPC BR 11) However, if the 
Commission decides to allow Fort Meade to retain the unprotected deferred tax benefit, OPC 
agreed the benefit should be amortized over 10 years. (OPC BR 11) 
 

ANALYSIS 
 
In Issue 5B, OPC maintained that the unprotected excess deferred tax amount should be returned 
to customers while Fort Meade argued the amount should be retained by the Company. (OPC BR 
11; Fort Meade BR 10) However, both Parties agreed Fort Meade should amortize the total 
annual benefit associated with the unprotected excess deferred tax amount over 10 years. (OPC 
BR 11; Fort Meade BR 9, TR 129-130) Staff agrees that it is appropriate for the Company to 
amortize the unprotected excess ADIT amount over a period of 10 years. 
 

CONCLUSION 
 
Because Fort Meade is earning a negative return well below its authorized range of ROE and is 
expected to continue to earn below this range even with retention of the tax savings, staff 
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recommends that Fort Meade be allowed to retain the total annual amount associated with the 
unprotected excess deferred taxes and to amortize this balance over 10 years. 
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Issue 21:  Should Fort Meade be allowed to retain the 2018 tax benefits arising from the TCJA 
excluding the 2018 GRIP savings? 

Recommendation:  Yes, Fort Meade should be allowed to retain the 2018 tax benefits arising 
from the TCJA, excluding the 2018 gas reliability infrastructure program (GRIP) savings. 
(Hightower, D.Buys, Cicchetti) 

Position of the Parties 

FORT MEADE:   Yes, Fort Meade should be allowed to retain the 2018 tax benefits arising 
from the TCJA excluding the 2018 GRIP savings. 
 
OPC:   No, Fort Meade should not be allowed to retain the 2018 tax benefits arising from the 
TCJA. 

Staff Analysis:   

PARTIES’ ARGUMENTS 
 
FORT MEADE 
Fort Meade argued there are two components of the tax savings on the gas reliability 
infrastructure program (GRIP) surcharge. (Fort Meade BR 10; EXH 3, 4) The first component  
consists  of  the  tax  savings on  the  GRIP  surcharge  from  the  Jurisdictional  Date through the 
end of the calendar year. (Fort Meade BR 10) The second component is the impact to the GRIP 
surcharge for 2019 forward. (Fort Meade BR 10) The tax savings in 2018 will be $2,376. (Fort 
Meade BR 10) The Company contended that for 2019 and beyond, the savings will be 
approximately $2,000. (Fort Meade BR 10; TR 131) The Company proposed to retain the 2018 
savings. (Fort Meade BR 10) Fort Meade argued that in 2019, the new tax rate would be 
incorporated in the calculation of the GRIP surcharge passing the estimated $2,000 tax benefit on 
to Fort Meade's customers. (Fort Meade BR 10) Fort Meade argued, if the Commission accepts 
Fort Meade's proposal to retain a portion of the benefits of the Tax Act, Fort Meade's customers 
would experience continued rate stability and would see a reduction to the GRIP surcharge. (Fort 
Meade BR 10; TR 132) Fort Meade contended the Company would likewise benefit from an 
improved earnings posture and a healthier fiscal outlook, which ultimately inures to the benefit 
of Fort Meade's customers.  (Fort Meade BR 10; TR 132-133) 
 

OPC 
OPC contended that Fort Meade’s proposal to retain the 2018 tax savings associated with GRIP 
is for the Company’s sole benefit.  (OPC BR 12; TR 274-275) OPC argued that Fort Meade 
should return the 2018 GRIP-related TCJA savings directly to its customers for the same reasons 
presented in the preceding issues. (OPC BR 12; TR 274-275) 
 
OPC agreed with Fort Meade’s proposal to apply the new 21 percent federal income tax rate to 
its 2019 GRIP surcharge projections and future projections, reducing the annual GRIP revenue 
amount by the resulting annual tax savings of approximately $2,000. (OPC BR 12; TR 274-275) 
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OPC agreed with the return of the GRIP-related TCJA savings directly to its customers. (OPC 
BR 12; TR 274-275) 
 

ANALYSIS 
 
As a point of clarification, Fort Meade’s position on this issue is inconsistent with its argument 
and testimony. In its position statement, Fort Meade stated that it should be allowed to retain the 
2018 tax benefits arising from the TCJA excluding the 2018 GRIP Savings. (Fort Meade BR 6) 
(emphasis added) However, in Fort Meade’s argument and witness Cassel’s testimony, it is clear 
that the Company proposes to retain the 2018 GRIP tax savings. (TR 131)  
 
Fort Meade proposed to retain the estimated annual amount of $1,787 from the tax benefit 
associated with the protected deferred tax amortization and the annual amount of $4,588 
associated with the unprotected deferred tax amortization for a total amount of $6,375. (Fort 
Meade BR 10, TR 130) In addition, Fort Meade proposed to retain the tax savings of $2,376 
from the 2018 GRIP surcharge. (Fort Meade BR 10; TR 131; EXH 3) Fort Meade proposed to 
incorporate the new tax rate of 21 percent into the calculation of the 2019 GRIP surcharge 
passing on an estimated $2,000 tax benefit to the Company’s customers on a prospective basis. 
(Ft. Meade BR 10; TR 131) As discussed in Issues 4B, 5B, 19, and 20, staff believes the record 
supports allowing Fort Meade to retain the tax benefit resulting from the protected and 
unprotected excess deferred taxes. However, as discussed in Issue 18, staff does not believe 
allowing the Company to monetize a tax detriment due to a net operating loss into clause revenue 
is supported by record evidence, nor is it sound regulatory policy.  
 
In Docket Nos. 20180051-GU and 20180054-GU, FPUC and Chesapeake, respectively, the 
Company and OPC agreed to a Type 1 Stipulation to flow the 2018 GRIP tax savings back to the 
customers as an over-recovery in 2019.3,4 Fort Meade’s argument for retaining the 2018 GRIP 
tax benefit in the instant docket was that the Company would benefit from an improved earnings 
posture and a healthier financial fiscal outlook, which ultimately inures to the benefit of its 
customers. (Fort Meade BR 10; TR 132-133) However, the GRIP surcharge is separate from 
base rates and the surcharge is based on the costs incurred by the Company to make reliability 
improvements to its system and is trued-up annually. (EXH 3) All expenses, including income 
tax expense, recovered through the GRIP surcharge are trued-up at the end of the year as an over 
or under recovery and applied to the ensuing year’s GRIP factor. Income tax expense is not an 
exception to the true-up methodology. (EXH 8, 00033) As such, flowing the 2018 GRIP tax 
benefit back to the customers as an over-recovery in the 2019 GRIP surcharge is the appropriate 
regulatory treatment in this case. In consideration of consistent regulatory treatment across all 
CUC owned utilities, staff agrees with OPC that Fort Meade should return the 2018 GRIP-
related TCJA savings to its customers as an over-recovery applied in the 2019 GRIP surcharge.  

                                                 
3 Order No. PSC-2018-0535-PHO-GU, issued November 16, 2018, in Docket No. 20180051-GU, In re: 
Consideration of the tax impacts associated with Tax Cuts and Jobs Act of 2017 Florida Public Utilities Company – 
Gas, Issues 9 and 22.  
4 Order No. PSC-2018-0538-PHO-GU, issued November 16, 2018, in Docket No. 20180054-GU, In re: 
Consideration of the tax impacts associated with Tax Cuts and Jobs Act of 2017 Florida Division of Chesapeake 
Utilities Corporation, 
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CONCLUSION 
 
Staff recommends Fort Meade be allowed to retain the 2018 tax benefits arising from the TCJA, 
excluding the 2018 GRIP over-recovery.
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Issue 24:  Should this docket be closed? 

Recommendation:  Yes, this docket should be closed after the time for filing an appeal has 
run. (Dziechciarz, DuVal) 

Position of the Parties 

FORT MEADE:   Yes. 
 
OPC:   No. 

Staff Analysis:   

PARTIES’ ARGUMENTS 
 
FORT MEADE 
None Provided. 

 
OPC 
Once the Commission makes the findings contained herein it will be unnecessary to keep this 
docket open. However, until that time, the docket should not be closed. 
 

ANALYSIS 
 
Upon issuance of an order determining the tax impacts associated with the Tax Cuts and Jobs 
Act of 2017 for Fort Meade, this docket should be closed after the time for filing an appeal has 
run. 
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 Case Background 

The Florida Public Service Commission opened Docket No. 20180054-GU on February 23, 
2018, to consider the tax impacts affecting Florida Division of Chesapeake Utilities Corporation 
(Chesapeake or Company) resulting from the passage of the Tax Cuts and Jobs Act of 2017. 
Chesapeake is a subsidiary of Chesapeake Utilities Corporation (CUC). CUC is the parent of 
Florida Public Utilities Company (FPUC). FPUC – Indiantown and FPUC – Fort Meade are 
separate divisions of FPUC. Docket Nos. 20180051-GU, 20180052-GU, and 20180053-GU were 
opened to address the tax impacts affecting FPUC, Fort Meade and Indiantown.   
  
On April 25, 2018, an Order Establishing Procedure (OEP) for the docket was issued, in which 
controlling dates were set for filing testimony, exhibits, and discovery. On May 31, 2018, the 
discovery procedures and controlling dates were modified. Order No. PSC-2018-0412-PCO-GU, 
issued on August 20, 2018, was the second order revising the OEP that allowed the Company to 
file revised and supplemental testimony, and to extend testimony filing dates for Commission 
staff and the Office of Public Counsel (OPC). OPC is the only intervenor in this docket.  

The prehearing conference was held on November 5, 2018. On Monday, November 9, 2018, 
OPC filed an agreed Motion to Consolidate, for Purposes of Hearing in Docket Nos. 20180051-
GU, 20180052-GU, 20180053-GU, and 20180054-GU. On November 16, 2018, Prehearing 
Order No. PSC-2018-0535-PHO-GU was issued and reflected proposed stipulations between 
Chesapeake and OPC on most of the issues. Order No. PSC-2018-0555-PCO-GU, issued on 
November 20, 2018, consolidated the dockets for the purpose of the hearing. The hearing was 
held on November 27, 2018. At that time, the Commission voted to accept and approve the 
parties’ proposed stipulations. This recommendation addresses the remaining contested issues. 
The Commission has jurisdiction pursuant to Sections 366.04, 366.041, 366.06, and 366.07, 
Florida Statutes. 
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Discussion of Issues 

Issue 4B:  What is the appropriate disposition of the protected excess deferred taxes? 

Recommendation:  Chesapeake should be allowed to retain the annual amortized amount of 
the protected excess deferred tax balance less the unprotected deferred tax amortization of 
$250,042.  (Hightower, D. Buys, Cicchetti) 

Position of the Parties 

CHESAPEAKE:  Chesapeake should be allowed to retain the estimated amortized deferred 
balance less the unprotected deferred tax amortization, thereby fulfilling the purpose of the TCJA 
by allowing Chesapeake to continue making capital improvements and potentially delaying a rate 
proceeding. 
 
OPC:  The Company should not be allowed to retain the benefit of the protected excess 
accumulated deferred income tax (ADIT). The protected excess ADIT should be reversed using 
an Average Rate Assumption Method (“ARAM”) if the utility has the available information to 
calculate the ARAM, or via another appropriate method that complies with normalization 
requirements, if the Company does not have the information to compute the ARAM. 
 
Staff Analysis:   

PARTIES’ ARGUMENTS 
 

Chesapeake 
Chesapeake argued that the Company is projected to be earning at the bottom of its allowable 
range of return on equity.1 (Chesapeake BR 8; TR 138) In light of the Company’s earning 
posture, Chesapeake argued that it should be allowed to retain the annual amortized amount of 
the protected excess accumulated deferred tax balance of approximately $369,596, less the 
unprotected excess deferred tax amortization annual amount of $119,554, for an annual net 
savings of $250,042. (Chesapeake BR 9; TR 139, 140) Chesapeake argued that the ability to 
retain the net tax savings will provide the Company with the opportunity to earn within its 
authorized range of return on equity (ROE), while also enabling the Company to provide utility 
service at present rates for a longer period, to continue making necessary capital investments, 
and to delay a costly rate proceeding. (Chesapeake BR 9-10; TR 140) Chesapeake argued that if 
it is allowed to retain all of the tax savings as proposed, the Company’s return on equity for 2019 
is projected to be 10.90 percent. (Chesapeake BR 11; EXH 12, BSP 00064) Chesapeake also 
argued that if it is required to reduce its base rates by $250,042 for the net excess deferred tax 
savings, its projected 2019 return on equity would be 10.43 percent. (Chesapeake BR 11; EXH 
12, BSP 00061) 

                                                 
1Although Chesapeake witness Cassel’s testimony stated that the Company expects to be earning at the bottom of its 
allowable range of return on equity, the record indicates that its projected return on equity is 9.77 percent, which is 
below its allowable range. (EXH 10, BSP 00044) 
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OPC 
OPC argued that the Commission should reject Chesapeake’s proposal to retain the tax savings 
associated with the protected excess deferred taxes as being unjust, unfair, and unreasonable, and 
should apply the annual tax savings of $369,596 for the benefit of customers in the form of a rate 
reduction. (OPC BR 1, 4; TR 292-294) OPC also argued that the tax savings represents money 
that was previously paid by Chesapeake’s customers, and the money therefore belongs to those 
customers and should be returned to them. (OPC BR 4, 5) Finally, OPC argued that the TCJA 
did not contain any language, express or otherwise, that suggested an intended goal of the TCJA 
was to allow a utility to keep tax savings so as to continue making capital investments while 
potentially delaying the need for a rate proceeding. (OPC BR 4; TR 212) 
 

ANALYSIS 
 
Both Chesapeake and OPC agree on the amount of the protected excess deferred tax of 
$9,609,491, and that amount should be amortized over 26 years, resulting in an annual tax 
savings of $369,956. (TR 140; TR 290-292) Where the parties differ is how the disposition of the 
tax savings should be resolved. OPC argued that the tax savings should be returned to 
Chesapeake’s customers regardless of the Company’s earnings posture to satisfy the intent of the 
TCJA. (OPC BR 4, 5) Chesapeake proposed to retain the tax savings, asserting that retention of 
the tax savings will benefit its customers by enabling the Company to delay a rate case and place 
downward pressure on the requested rate increase in its next rate case. (Chesapeake BR 9, 11)   

OPC witness Smith relied on the 1982 Florida Supreme Court decision in Reedy Creek Co. v. 
Fla. Public Serv. Comm., 418 So. 2d. 249, 254 (Fla. 1982), which stated, “[a] change in a tax law 
should no [sic] result in a ‘windfall’ to a utility, but in a refund to the customer who paid the 
revenue that translated into the tax saving.” (OPC BR 6; TR 294; EXH 18, P 5) OPC argued that 
the excess tax monies in Chesapeake’s possession are a windfall to the Company that should be 
flowed back to the customers who paid the taxes in rates. (OPC BR 6) OPC also noted that 
Chesapeake witness Cassel admitted he did not provide in his testimony any calculations or 
evidence to demonstrate what the Company’s projected earnings would be if the tax savings 
were retained by Chesapeake. (OPC BR 9, 10; TR 210) However, in response to a staff 
interrogatory, Chesapeake indicated that its forecasted ROE for 2018 and 2019 would be 10.86 
and 10.90 percent, respectively, if it were to retain all the tax savings resulting from the TCJA. 
(EXH 12, BSP 00059, BSP 00064) Chesapeake’s Commission-authorized range of return on 
equity is 9.80 percent to 11.80 percent. (EXH 10, BSP 00043) 

Chesapeake argued that OPC's reliance upon the Reedy Creek case is misplaced. (Chesapeake 
BR 13) On cross-examination, OPC witness Smith conceded that the Commission's orders 
underlying the Reedy Creek case, Order Nos. 8624 and 8624A, reflect that, in addressing the 
1978 Tax Reform, the Commission considered the circumstances of the utilities on a case-by-
case basis and only required those utilities that were earning above the range of their 
Commission-approved ROE range to refund the tax savings arising under the 1978 Tax Reform. 
(Chesapeake BR 13; TR 311-315) Chesapeake also noted that witness Smith acknowledged that 
the Reedy Creek utility was in an over-earnings position at the time of the 1978 Tax Reform; 
thus, the issue that ultimately came before the Florida Supreme Court in the Reedy Creek case 
was a question of how much the utility would be required to refund. (Chesapeake BR 13) The 
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Commission had already determined that the utility would have to make a refund because it was 
over-earning. (Chesapeake BR 13, TR 308) Chesapeake argued in its brief that witness Smith's 
refusal to consider Chesapeake's earnings posture in rendering his opinion on Chesapeake’s 
proposals to retain some of the TCJA savings is contrary to prior Commission policy, as 
reflected in Order Nos. 8624 and 8624A, and overstates the applicability of the Court's 
conclusions in the Reedy Creek case. (Chesapeake BR 13-14) As such, Chesapeake contends 
OPC’s arguments on this point should be rejected. (Chesapeake BR 14) 

In the Reedy Creek decision, the Florida Supreme Court acknowledged the Commission’s 
decision wherein the Commission stated its position regarding a company’s over-earnings 
position:  

Viewing the documents together with the testimony in the record, it is clear that a 
utility would be required to refund revenues if and only if it were earning in 
excess of the range of its authorized rate of return. (EXH 18) 

OPC maintains that Chesapeake witness Cassel’s interpretation of Reedy Creek mistakenly links 
the over-earnings posture of the utility in that case with the Court’s use of the term “windfall.” 
(OPC BR 6-7) Staff disagrees with OPC’s argument. It is staff’s opinion that in the Reedy Creek 
case, the utility was ordered to make a refund to its customers because regulated utilities are not 
allowed to earn above a Commission range of ROE regardless of the cause, and therefore, any 
over-earnings should be refunded to the customers.  

Record evidence demonstrates that Chesapeake is currently earning below its authorized ROE. 
(Chesapeake BR 11; EXH 16, BSP 000395) The record also indicates that even with Chesapeake 
retaining all of the tax savings it has requested, the Company will not earn above its authorized 
range of ROE. (EXH 10, BSP 00047) In response to a staff interrogatory, Chesapeake indicated 
its forecasted ROE for 2019, with tax savings retained by the Company, would be 10.90 percent. 
(EXH 12, BSP 00064) Staff agrees with Chesapeake that a key factor in the Reedy Creek case 
pertained to the utility’s earning’s posture whereby the utility was required to make a refund 
because it was over-earning.  
 

CONCLUSION 
 
Staff recommends that it is fair, just, and reasonable for the Commission to consider the earnings 
position of the Company in its decision. Reducing base rates as recommended by OPC would 
result in a cash flow reduction to the Company, put downward pressure on Chesapeake’s 
earnings, and would accelerate the need for a full rate case sooner than it would otherwise. 
Therefore, staff recommends that Chesapeake be allowed to retain the amortized protected 
excess deferred tax balance less the unprotected excess deferred tax amortization attributed to the 
TCJA. 
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Issue 5B:  What is the appropriate disposition of the unprotected excess deferred taxes? 

Recommendation:  Chesapeake should be allowed to amortize the unprotected excess 
deferred tax amount over 10 years and net this amount against the protected excess deferred tax 
annualized amount. (Hightower, D. Buys, Cicchetti) 

Position of the Parties 

CHESAPEAKE:   Chesapeake should be allowed to amortize the unprotected deferred tax asset 
over 10 years, netted against the protected excess deferred taxes. 
 
OPC:   The Company should not be allowed to retain the benefit of the unprotected excess 
ADIT. The Unprotected excess ADIT net asset of $1,195,541 should be amortized over 10 years 
at $119,554 per year. 
 
Staff Analysis:   

PARTIES’ ARGUMENTS 
 

Chesapeake 
Chesapeake argued that it is projected to be earning at the bottom of or below its authorized 
range of ROE. (Chesapeake BR 8; TR 142) In light of the Company’s earning posture, 
Chesapeake argued that it should be allowed to retain the annual amortized amount of the 
protected excess accumulated deferred tax balance of approximately $369,596, less the 
unprotected excess deferred tax amortization annual amount of $119,554, for an annual net 
savings of $250,042. (Chesapeake BR 9; TR 139, 140) Chesapeake further argued that the ability 
to retain the net tax savings will provide the Company with the opportunity to earn within its 
authorized range of ROE to provide service at current rates for a longer period, to continue 
making necessary capital investments, and to delay a costly rate proceeding (Chesapeake BR 9; 
TR 142-143) Chesapeake argued that if it is allowed to retain all of the tax savings as proposed, 
the Company’s return on equity for 2019 is projected to be 10.90 percent. (Chesapeake BR 11; 
EXH 12, BSP 00064) Chesapeake also argued that if it is required to reduce its base rates by 
$250,042 for the net excess deferred tax savings, its projected ROE would be 10.43 percent. 
(Chesapeake BR 11; EXH 12, BSP 00061) 

OPC 
OPC agreed with Chesapeake that the annual protected excess accumulated deferred income tax 
(ADIT) amortization of $369,596 less the estimated annual unprotected excess ADIT 
amortization of $119,554 produces an estimated annual net amount of $250,042. (OPC BR 6; TR 
291) However, OPC argued this net savings amount of $250,042 should be returned to customers 
via a base rate reduction and not retained by the Company. (OPC BR 6; TR 291-293) OPC 
argued that in the recent cases before the Commission that address tax savings, the electric and 
gas utilities have agreed to refund the monies to their customers or to apply them in a manner 
that directly benefits their customers (e.g., pay off storm costs in lieu of utilizing a storm 
surcharge). (OPC BR 7; TR 317-318) OPC contends that Chesapeake is currently earning a 
positive return, and that Chesapeake will continue to earn within its authorized range without the 
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tax savings being retained by the Company. (OPC BR 7) OPC argued that although Chesapeake 
claims that retaining the tax savings would not put the Company in an over-earning position, 
Chesapeake witness Cassel could not point to any calculations or evidence that was offered by 
Chesapeake to demonstrate where Chesapeake’s projected earnings level would be if the tax 
savings was retained. (OPC BR 7, TR 210) OPC contended that the $250,042 net amount of the 
protected and unprotected excess ADIT should be applied for the benefit of the customers as a 
rate reduction. (OPC BR 6-7, TR 293, 300) To do otherwise would be unjust, unfair, and 
unreasonable to Chesapeake’s customers. (OPC BR 8) 
 

ANALYSIS 
 

Both Chesapeake and OPC agree on the amount of the unprotected excess deferred tax of 
$1,195,541, amortized over 10 years, resulting in an annual tax detriment of $119,554. (TR 140; 
TR 290-292) Where the parties differ is how the disposition of the tax detriment will be resolved.  

OPC witness Smith agreed that the net annual amortization of the protected and unprotected 
excess ADITs is approximately $250,042, annually. (TR 291) Witness Smith further testified 
that the balance for the base rate TCJA savings should be applied for the benefit of customers as 
a permanent base rate reduction rather than being retained by Chesapeake. (TR 300) 
 
Chesapeake witness Cassel testified that the annual unprotected excess deferred tax balance is 
$1,195,541 and the Company requests that this amount be amortized annually over 10 years at 
$119,554 per year. (Chesapeake BR 9; TR 139, 140) This annual amortization detriment of 
$119,554 should be netted against the annual protected savings ($369,596), and the Company 
requests that the net of these amounts ($250,042) be retained by the Company. (TR 139, 140) 
Staff recommends that this treatment is appropriate because the Company is not earning above 
its authorized range of ROE. 

 
CONCLUSION 

 
Staff recommends that it is fair, just, and reasonable for the Commission to consider the earnings 
position of the Company in its decision. Therefore, for the same reasons discussed in Issue 4B, 
and the aforementioned analysis, staff recommends Chesapeake be allowed to offset the amount 
associated with the unprotected excess deferred taxes against the protected excess deferred taxes 
attributed to the TCJA. Because the Company’s expected earned return, with the net amount of 
tax savings retained, is within its Commission-authorized range of return on equity, Chesapeake 
should be allowed to retain the annual net savings of $250,042.  
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Issue 18:  Should Chesapeake be allowed to retain any of the tax benefit associated with the tax 
rate change implemented by the TCJA and if so, how much? 
 
Recommendation:  Chesapeake should be allowed to retain the tax savings arising from the 
TCJA rate reduction, excluding the 2018 GRIP savings, as well as the net savings of the 
protected and unprotected excess deferred taxes. (Hightower, D. Buys, Cicchetti) 
 
Position of the Parties 

CHESAPEAKE:   Yes, Chesapeake should be allowed to retain any of the tax benefit 
associated with the tax rate change implemented by the TCJA in the amount of $845,652.2 
 
OPC:   No, CFG should not be allowed to retain any of the tax benefit associated with the tax 
rate change implemented by the TCJA. 
 
Staff Analysis:   

PARTIES’ ARGUMENTS 
 

Chesapeake 
Chesapeake argued that even if the Company were allowed to retain the tax savings as it has 
requested, the Company would not exceed its authorized ROE range for 2019. (Chesapeake BR 
8, 14; EXH 12, BSP 00059) In its brief, the Company argued OPC witness Smith’s 
characterization of the tax savings becoming a “windfall” for the utility fails to recognize that the 
Company’s proposal ultimately inures to the benefit of its customers (Chesapeake BR 12). 
Chesapeake also opined that should it be required to return all of the tax savings, along with the 
GRIP tax savings it has already proposed to refund, its ROE is projected to be only 8.66 percent. 
(Chesapeake BR 11; EXH 12, 00063) Chesapeake contended that its Commission-authorized 
earnings range is 9.80 percent to 11.80 percent, and the record demonstrates that the Company is 
currently earning below its range of ROE. (TR 142; EXH 10, BSP 00045) Chesapeake argued 
that any of the results proposed by OPC either drives the Company into a rate case or forces it to 
deal with an uneconomic result and severe financial duress. (Chesapeake BR 12) The Company 
opined that such a result would be contrary to the stated intent of those that sponsored the TCJA. 
(Chesapeake BR 12) Chesapeake argued retention of the tax savings as proposed will not cause 
the Company to earn above its authorized range, but will allow Chesapeake to earn within its 
range. (Chesapeake BR 11; TR 143) 
 
OPC 
OPC argued that Chesapeake is currently earning within its authorized range, and is projected to 
be earning within its authorized range - albeit at the lower end of the range for the foreseeable 
future. (OPC BR 7; TR 138, 143) OPC further argued that Chesapeake did not offer any 
evidence or provide any calculations indicating where Chesapeake would be earning relative to 
                                                 
2The amount of $845,652 is not mentioned in the record. Witness Cassel testified that the annual tax savings 
excluding the amount related to the GRIP is $630,137, and the net excess deferred tax amount is $250,042. (TR 138-
140) 
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its authorized earnings range if the Commission were to allow the Company to keep the tax 
savings. (OPC BR 7; TR 210) OPC contended that even though the Company asserts that it 
could avoid a potential rate case, an examination of witness Cassel’s testimony demonstrates no 
rate case will be avoided. (OPC BR 4, 9) OPC argued that witness Cassel testified that 
Chesapeake is earning within its range without the tax savings being retained. (TR 138) Finally, 
OPC argued that the tax savings resulting from the TCJA is money that belongs to the 
Company’s customers and should be returned to them as a permanent base rate reduction. (TR 
291) 
 

ANALYSIS 
 
Chesapeake witness Cassel testified that the estimated impact of the federal income tax rate 
change from 35 percent to 21 percent for Chesapeake is approximately $954,499. (Chesapeake 
BR 8; TR 138) Excluding $324,362 of tax savings related to the Company’s 2018 GRIP savings, 
the incremental amount of tax savings is $630,137. (TR 138) In Issue 21, Chesapeake and OPC 
stipulated to return the tax savings related to GRIP back to the customers. Further, Chesapeake 
proposed to retain the annual net tax savings amount of $250,042 related to the protected and 
unprotected excess deferred tax saving ($369,596 for the protected excess ADIT less $119,554 
for the unprotected excess ADIT). (TR 138) Staff concurs that the record evidence demonstrates 
that Chesapeake is earning below its authorized range of ROE. (Chesapeake BR 8, 12; TR 142; 
EXH 16, BSP 000395) The record also indicates that even with Chesapeake retaining all of the 
tax savings it has requested, the Company will not earn above its authorized range of ROE. 
(Chesapeake BR 8; EXH 12, BSP 00059)  
 

CONCLUSION 
 
For the aforementioned reasons, and the analysis in Issue 4B regarding the Reedy Creek case that 
is also applicable to this issue, staff recommends Chesapeake be permitted to retain the tax 
amount associated with the tax rate reduction as well as the net tax savings amount of the 
protected and unprotected excess ADITs attributed to the TCJA, excluding the 2018 GRIP over-
recovery. 
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Issue 19:  Should Chesapeake be allowed to retain the total net benefit associated with the 
Protected Deferred Tax Liability and the Unprotected Deferred Tax Asset, and should 
Chesapeake be allowed to amortize the Protected Deferred Tax Liability over 26 years and the 
Unprotected Deferred Tax Asset over 10 years? 

Recommendation:  Yes, Chesapeake should be allowed to retain the total net savings 
associated with the protected excess deferred tax liability and the unprotected excess deferred tax 
amount, and should be allowed to amortize the protected excess deferred tax amount over 26 
years and the unprotected deferred tax amount over 10 years. (Hightower, D. Buys, Cicchetti) 

Position of the Parties 

CHESAPEAKE:   Yes, Chesapeake should be allowed to retain the total net amount associated 
with the Protected Deferred Tax Liability and the Unprotected Deferred Tax Asset, and should 
be allowed to amortize the Protected Deferred Tax Liability over 26 years and the Unprotected 
Deferred Tax Asset over 10 years. 
 
OPC:   No, CFG should not be allowed to retain the total net benefit associated with the 
Protected Deferred Tax Liability and the Unprotected Deferred Tax Asset. Yes, CFG should be 
allowed to amortize the Protected Deferred Tax Liability over 26 years and the Unprotected 
Deferred Tax Asset over 10 years. 
 
Staff Analysis:   

PARTIES’ ARGUMENTS 
 
Chesapeake 
Chesapeake contended that there is no debate between the Parties regarding the tax savings 
amounts that need to be addressed, nor is there any debate regarding Chesapeake's earnings 
posture. (Chesapeake BR 8; TR 290- 292) The Company contends this issue is a policy question 
as to whether, given its earnings posture, Chesapeake should be allowed to retain the identified 
tax savings or return those tax savings to its customers. (Chesapeake BR 8) 
 
The Company contended that it has an unprotected deferred tax asset balance of $1,195,541 and 
requested it be amortized over 10 years at $119,554 per year. (TR 139) For protected deferred 
taxes, the grossed-up balance for Chesapeake is approximately $9,609,491, which is recorded as 
a deferred regulatory tax liability and should be amortized over 26 years using the Average Rate 
Assumption Method (ARAM), as prescribed by the Internal Revenue Service (IRS), which is 
approximately $369,569 annually. (TR 140; EXH 2)  
 
OPC 
OPC argued that similar to Issues 4B and 5B, the net grossed up tax savings of $250,042 arising 
from the excess ADIT amortization should be returned to Chesapeake’s customers through a 
base rate reduction. (OPC BR 8) OPC agreed with the Company’s proposal that $9,609,491, for 
the protected deferred tax savings should be amortized using the ARAM or the IRS prescribed 
methodology that complies with IRS normalization requirements, and flowed back over 26 years 
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at approximately $369,596 per year. (OPC BR 8; TR 291-292; EXH 2) Chesapeake witness 
Cassel also testified that the unprotected excess deferred tax asset has an estimated balance of 
$1,195,541, and that this amount should be amortized over 10 years at $119,554 per year. (TR 
139)  
 

ANALYSIS 
 
Both Parties agree regarding the excess deferred tax amounts that need to be addressed, the 
amortization period of the protected excess deferred tax balance and the unprotected excess 
deferred tax balance, and the Company's earnings posture. (Cassel TR 140; Smith TR 290-292) 
What remains is a policy question as to whether, given its earnings posture, the Company should 
be allowed to retain the identified tax savings or return those tax savings to its customers 
(Chesapeake BR 8). As discussed in Issues 4B and 5B, staff believes the record supports 
Chesapeake’s retention of the net protected and unprotected excess deferred tax savings arising 
from the TCJA. The record shows that if all of the tax savings are returned to customers as 
proposed by OPC, the Company’s earned return would drop to 8.66 percent, which is below the 
bottom of its Commission-authorized range of 9.80 percent to 11.80 percent. (Chesapeake BR 
11; EXH 10, BSP 00043; EXH 12, BSP 00063) The record also shows that if Chesapeake were 
to retain these savings, the Company would not be in an over earnings position. (Chesapeake BR 
8; EXH 12) Chesapeake’s proposal to retain the amortized amounts will allow the Company an 
opportunity to earn a return within its authorized range of ROE so that it can continue to provide 
safe and reliable service to its customers. (Cassel TR 143) 

 
CONCLUSION 

 
For the reasons discussed in Issues 4B, 5B, and the analysis above, staff recommends 
Chesapeake be allowed to retain the net amount associated with the protected excess deferred tax 
balance and the unprotected excess deferred tax balance, and should be allowed to amortize the 
protected excess deferred tax balance over 26 years and the unprotected excess deferred tax asset 
over 10 years. 
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Issue 20:  Should the tax benefit arising from the TCJA rate reduction, excluding the 2018 
GRIP savings, be retained by Chesapeake? 

Recommendation:  Yes, Chesapeake should be allowed to retain the net tax savings arising 
from the TCJA rate reduction, excluding the 2018 GRIP savings. (Hightower, D. Buys, 
Cicchetti) 

Position of the Parties 

CHESAPEAKE:   Yes, Chesapeake should be able to retain the tax benefit arising from the 
TCJA rate reduction, excluding the 2018 GRIP savings. 
 
OPC:   No, the tax benefits arising from the TCJA rate reduction should not be retained by CFG. 
 
Staff Analysis:   

PARTIES’ ARGUMENTS 
 

Chesapeake 
As the Company argued in Issues 4B, 5B, and 18, Chesapeake contended that it should be 
allowed to retain the tax savings arising from the TCJA. Chesapeake argued that the record 
clearly reflects that Chesapeake is currently earning below its authorized ROE range, and that 
retention of both the net protected excess ADIT amount and the annual tax rate reduction 
savings, less the portion associated with GRIP, will not cause the Company to earn above its 
authorized range of ROE. (Chesapeake BR 14, EXH 12) If Chesapeake is not allowed to retain 
any of the tax savings, Chesapeake argued that its 2019 ROE would be 8.66 percent. 
(Chesapeake BR 11, EXH 12) Chesapeake contended that its Commission-authorized earnings 
range is 9.80 percent to 11.80 percent, and that OPC’s proposed treatment would result in an 
earned return below this range. (Chesapeake BR 12; TR 142) Chesapeake argued that any of the 
results proposed by OPC either drives the Company into a rate case or forces it to deal with an 
uneconomic result and severe financial duress. (Chesapeake BR 12) The Company opined that 
such a result would be contrary to the stated intent of those that sponsored the TCJA. 
(Chesapeake BR 13) The Company’s recommended treatment will ensure that the Company 
remains well-positioned financially pending its next rate case so it can continue to provide safe 
reliable service to its customers. (TR 143) 
 

OPC 
OPC argued that for the reasons argued in Issues 4B, 5B, and 18, the 2018 income tax savings 
arising from the TCJA rate reduction should not be retained by Chesapeake. (OPC BR 9) OPC 
argued Chesapeake will be earning a “positive” return for the foreseeable future, as demonstrated 
by witness Cassel’s testimony that Chesapeake is earning within its range without the tax savings 
being retained. (OPC BR 9; TR 138) OPC opined that under cross-examination, witness Cassel 
could not point to any evidence or calculations provided by Chesapeake in this docket that 
demonstrates what the Company’s projected earnings would be if these tax savings were retained 
by Chesapeake, even though he contended that OPC argued that keeping the tax savings would 
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not put Chesapeake in an over-earnings position. (OPC BR 9-10; TR 143, 210) In contrast to the 
Company’s proposal to keep the tax savings, OPC argued the tax savings should be flowed back 
to Chesapeake’s customers. (OPC BR 10; TR 300) OPC argued that consistent with the Florida 
Supreme Court decision in the Reedy Creek case, and this Commission’s recent decisions to 
return tax savings to utility customers when it approved settlements with other electric and gas 
utilities regarding the TCJA, the 2018 tax savings should be applied for the benefit of 
Chesapeake’s customers as a base rate reduction. (OPC BR 10; TR 138, 300, 318-319)  
 

ANALYSIS 
 

As previously discussed in Issues 4B, 5B, and 18, staff recommends that Chesapeake be allowed 
to retain the annual net savings amount of tax savings attributable to the TCJA rate reduction, 
excluding the 2018 GRIP savings. Staff disagrees with OPC that there it not any record evidence 
provided by Chesapeake to demonstrate what the Company’s earning would be if the tax savings 
were retained. In response to a staff interrogatory Chesapeake indicated its ROE would be 10.90 
percent if forecasted for 2019 if all the tax savings are retained. (EXH 12. BSP 00064) Staff 
agrees with Chesapeake that requiring the Company to reduce base rates while the Company is 
not over-earning is contrary to past Commission decisions.  

CONCLUSION 
 
Based on the aforementioned and the analysis in 4B regarding the Reedy Creek case, staff 
recommends Chesapeake be allowed to retain the tax savings arising from the TCJA rate 
reduction, excluding the 2018 GRIP savings. 
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Issue 23:  Should this docket be closed? 

Recommendation:  Yes, this docket should be closed after the time for filing an appeal has 
run. (Dziechciarz, DuVal) 

Position of the Parties 

CHESAPEAKE:   Yes. 

OPC:   No. 

Staff Analysis:   

PARTIES’ ARGUMENTS 
 
Chesapeake 
None Provided. 

OPC 
None Provided. 

ANALYSIS 
 
Upon issuance of an order determining the tax impacts associated with the Tax Cuts and Jobs 
Act of 2017 for Florida Division of Chesapeake Utilities Corporation, this docket should be 
closed after the time for filing an appeal has run. 
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