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and sale, and aggregating not more than 5 percent of the par value of the other securities of the 
public utility then outstanding. 

The amount requested by Chesapeake exceeds its expected capital expenditures of $268.4 
million for Chesapeake Utilities Corporation ($153 million for the Florida Divisions). The 
additional amount requested exceeding the projected capital expenditures allows for financial 
flexibility for the purposes enumerated in the Utility’s petition, as well as, unexpected events 
such as hurricanes, financial market disruptions, and other unforeseen circumstances. Staff 
believes the requested amounts are appropriate. Staff recommends the Utility’s petition to issue 
securities be approved. 

For monitoring purposes, this docket should remain open until May 7, 2021, to allow the Utility 
time to file the required Consummation Report. 



Item 2 



State of Florida

REVISED

Public Service Commission
CApn'.r1. Crnclr: OFncti CrltwrR r 25.10 Sltult.lltn OAK BOtlI"l:\'.\nD

TAL,!.,AltAssli t':, Fl.otu n,t 32399-0850

.M-E-M.O-R.A.N-D-U.M.

6Hr
lanuary /.2a20DATE:

TO:

FROM:

RE:

Office of Ccxrrnission Clerk (Teitzrnan) 
[ n

olfice of tlrc General Counsel (Trierrvcilc ,.ttorprrl/{f-A(:Q-
Division crl'Economics (Coston, Draper, Cul'tc1') 

€LD-D ii,ision o l" lingineering (Bal I in g 

"U<fb
Docker No.20180055-GU - Petition to resolve terrirorial dispute in Sumter

County anellor Lake County with City of l.eesburg andlor South Sumter Cas

Company, L,l,C, bY PeoPles Cas SYstem. 
:;:l

AGENDA: 0l ll4l1020- Regglar Agencla * Post l-learirrg Decision * Participation is linritid to
':,., k;Conrniissioners and Stal.l' 

,_;;i; $
COMMISSIONERS ASSIGNEO: All Comrnissioncrs r:rirr::: n.t

di,il €.Ii :fl
PREHEARING OFFICER: Poltnann lf cal

I [i
!r
*Il':5

{ tlrn
i-Tl

-T:1

U}

CRITICAL DATE$:

SPECIAL INSTRUCTIONS:

'l-hc Comnrissiot't's final nrcler must be furnish$ to
DOAII no later lhan February 20,2020

None

Case Background
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(petitioni."r'equesting that the Commission resolve a territorial dispule betivcen PCS and the City

of Leesblrg (Leesburg) ancl South Surnter Cas Cornpanl', LLC (SSCC)' The Petition alleged that
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On August 21,2018, the Commission Chairman directed the Commission Clerk to refer the case

to the Division of Administrative Hearings (DOAH). DOAH accepted a letter from the Clerk and

assigned an Administrative Law Judge (AU) for the purpose of conducting an administrative
hearlng and issuing a Recommended Orderr on the territorial dispute filed on the same day. On

August 22,2018, the ALJ's procedural Initial Order was filed in the docket under DOAH Case

No. 18-004422.

Administrative law judge (ALJ) Gary Early conducted the three-day hearing which began on

June 24, 2019. Following the evidentiary proceedings on June 24, 2019, the ALJ held a public

comment period. No customers or other members of the public appeared. At the hearing, PGS

called six witnesses and entered 34 exhibits into the record. Leesburg called five witnesses and

entered 20 exhibits into the record. SSGC called three witnesses and entered 18 exhibits into the

record. The hearing concluded on June 27,2019. Each party timely filed its proposed

recommended orders. The ALJ issued his Recommended Order awarding the disputed tenitory

to PGS on September 30, 2019. The Recommended Order is attached to this recommendation as

Attachment A.

On Octobe r 15, 2019, the parties submitted exceptions to the Recommended Order. The

exceptions are attached to this recommendation as Attachment B. On October 25,2019, each

party filed a Response to Exceptions, which are found as Attachment C to the staffs
recommendation.

Section 120.57(1)0), F.S., establishes the standards an agency must apply in reviewing a

Recommended Order following a formal administrative proceeding. The statute provides that the

agency may adopt the Recommended Order as the Final Order of the agency or may modiff or

reject the R."o--"nded Order. An agency may only reject or modify an ALJ's findings of fact

if, after a review of the entire record, the agency determines and states with particularity that the

findings of fact were not based on competent, substantial evidence or that the proceedings on

which the findings were based did not comply with the essential requirements of law''

Section 120.57(1Xl), F.S., also states that an agency in its final order may reject or modify

conclusions of law over which it has substantive jurisdiction and interpretations of administrative

rules over which it has substantive jurisdiction. When rejecting or modifuing a conclusion of law

or interpretation of administrative rule, the agency must state with particularity its reasons for

rejecting or modifying the conclusion of law or interpretation of administrative rule and must

--uk. u finding that its substituted conclusion of larv or interpretation of administrative rule is as

or more reasonable than that which was rejected or modified. Rejection or modification of
conclusions of law may not form the basis for rejection or modification of findings of fact.'

In regard to parties' exceptions to the ALJ's Recommended Order, Section 120.57(lxk), F.S.,

ptouid.t that the Commission does not have to rule on exceptions that fail to clearly identifl'the
disputed portion of the Recommended Order by specific page numbers or paragraphs or that do

t 
"Recommended Order" is defined in Section 120.52(15), F.S., as the official recommendation of the ALJ assigted by

DOAH or of any other duly authorized presiding offrcer, other than the agency head or member thereof'
2 Section 120.57(lXl), F.S.
3 Id.

1



Docket No. 20180055-GU
Date: January 3,2020

not identify the legal basis for the exception, or those that lack appropriate and specific citations

to the record.a Section 120.57(1)0), F.S., requires the Commission's final order to include an

explicit ruling on each exception and sets a high bar for rejecting an ALJ's findings.

Overview of the Recommended Order

As a public gas utility, PGS began construction in August of 2017 to provide natural gas services

to the Fenney residential development as part of The Villages in the northwest comer of the City
of Wildwood, in Sumter County. One month later, The Villages began exploring other options to
provide gas services to its next phase of residential developments, to be constructed immediately
adjacent to Fenney. The Villages then formed SSGC to serve as its construction affiliate. The

ALJ determined that SSGC is a construction company, not a gas utility. SSGC began searching

for an alternate natural gas service provider for the yet to be constructed Bigham development.

SSGC entered into a contractual agreement (Agreement) with Leesburg, a municipal gas utility,
with an effective date of February 13,2018. Under the Agreement, SSGC would construct the

gas infrastructure necessary to serve Bigham and then sell the system to Leesburg. In accordance

with their "pay to play" arrangement under the Agreement, Leesburg was also obligated to remit

a significant share of its gas revenues back to SSGC.' The Agreement set the initial rates for
Bigham at the same rates that were being paid by PGS customers'

The distance from PGS's preexisting distribution line into any of the Bigham developments was

between 10 to 100 feet. PGS's total cost of connecting to the Bigham interior service lines were

determined to be, at most, $10,000, and its cost of extending gas distribution lines was, at most,

$11,000. The Recommended Order found that the cost differential between Leesburg's and

PGS's costs to serve was far from de minimis. The Recommended Order also found that

Leesburg embarked upon a "race to serve" Bigham, with knowledge of PGS's presence and

service to the adjacent area. In order to reliably serve Bigham, Leesburg had SSGC construct

distribution mains along CR 501 for a distance of 2.5 miles, and along SR 44lCR 468 for a
distance of 3.5 miles, at a cost of between $1,212,207 and $2,200,000. The miles of gas

distribution lines that SSGC built and sold to Leesburg under the Agreement, resulted in an

uneconomic duplication of facilities. Leesburg's new County Road (CR) 468 line runs parallel

along the preexisting PGS line for its entire route and crosses the PGS line in places.

In his Recommended Order, the ALJ detailed the relevant facts and legal precedent required to

conduct the cost-to-serve-comparison based on the factors in Rule 25-7.0472, F.A.C. In his

conclusion, the ALJ recommended that the right to serve Bigham be awarded to PGS on such

terms as deemed appropriate by the Commission.

This recommendation, which is based upon review of the entire record of the hearing and post-

hearing submissions, addresses whether the Commission should adopt the ALJ's Recommended

Order as filed, make any changes to the order, or act on any of the matters raised in the parties'

exceptions to the Recommended Order. Issues 1-2 address the post-hearing submissions by PGS,

a Section 120.57(1Xk), F.S.
5 Although significant to PGS, the "pay to play" amodnts do not play a role in the analysis of the territorial dispute,

as "pay to play" amounts are not identifred as a factor in Rule 25-7.0472, F.A.C. The ALJ does note that under the

Commission's cost-based rate setting oversight, PGS, as a public utility, could not "pay to play."

-3-
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SSGC, and Leesburg. Issue 3 addresses the adoption of the ALJ's Recommended Order. The

Commission has jurisdiction pursuant to Sections I20.57 and 366.04, F.S.

The Commission's Legal Authority over Natural Gas Territorial Disputes and the
Underlying Role or Consideration of Uneconomic Duplication of Facilities

Before the Legislature provided the Commission with explicit authority to approve territorial
agreements and resolve territorial disputes in1974, the Commission determined it had implicit
authority to eliminate or minimize uneconomic duplication of facilities constructed by investor-

owned electric and natural gas utilities. When it approved a territorial agreement between City
Gas Company and Peoples Gas System in 1960, the Commission stated:

It is our opinion that tenitorial agreements which will minimize, and perhaps even

eliminate, unnecessary and uneconomical duplication of plant and facilities which
invariably accompany expansions into areas already served by a competing

utility, are definitely in the public interest and should be encouraged and approved

by an agency such as this, which is charged with the duty of regulating public

utilities in the public interest. Duplication of public utility facilities is an

economic waste and results in higher rates which the public must pay for essential

services. Reasonable and realistic regulation, in such cases, is better than, and

takes the place of competition. A public utility is entitled under the law to earn a

reasonable return on its investment. If two similar utilities enter the same territory
and compete for the limited business of the area, each will have fewer customerso

but there inevitably will be excess facilities which must eam a reasonable return.

The rates in such a situation will be higher than the service is worth, or customers

in more remote areas will bear some of the unjustified expense necessary to

support such economic waste.

Order No. 3051, issued November 9, 1960, in Docket No. 623l-GU, In re: Tenitorial
Agreement between Peoples Gas System, Inc., and City Gas Company of Florida, p.l. The

avoidance or elimination of uneconomic duplication of facilities is one of the cornerstones that

has governed the Commission is its decision making over territorial matters since it approved the

firstlenitorial agreement brought before it in 1958. Drawing the Lines: Statewide Teruitorial

Boundaries for Pubtic Utilities in Florida, Richard Bellak and Martha Carter Brown, 19 Fla' St.

U. L. Rev,407,410 (1991).

The Legislature gave the Commission explicit authority over electric territorial agreements and

disputes when it enacted certain revisions to Chapter 366, F.S., in 1974. Id. at 414-416. "Under

fthese revisions], the Commission's jurisdiction to ensure the adequacy of the grid and to prevent

uneconomic duplication of facilities included ... authority [in part] ... to review and approve

territorial agieements and resolve territorial disputes involving all types of utilities, not just

investor-owned utilities." Id. at 415. Section 366.04, F.S., which provides for the Commission's
jurisdiction over electric territorial agreements and disputes, was further amended in 1989 to

provide the Commission with authority over natural gas territorial agreements and disputes.6

u cn. gg-zgz,1989 Fta. Laws
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With respect to the resolution of territorial disputes between electric or natural gas utilities,
Section 366.04, F.S., provides the Commission may consider:

the ability of the utilities to expand services within their own capabilities and the

nature of the area involved, including population, the degree of urbanization of
the area, its proximity to other urban areas, and the present and reasonably

foreseeable future requirements of the area for other utility services.

Section 366.0aQ)@) and (3Xb), F.S.

To capture all types of utilities supplying gas, the Legislature broadened the Commission's

authority over natural gas utilities to:

any utility which supplies natural gas or manufactured gas or liquefied gas with
air admixture, or similar gaseous substance by pipeline, to or for the public and

includes gas public utilities, gas districts, and natural gas utilities or municipalities
or agencies thereof.

Section 366.0a(3Xc), F.S.

To implement its authority, the Commission adopted Rule 25-7.042, F.A.C., to govern territorial

disputes between natural gas utilities. The rule provides:

25-7.0472 Tenitorial Disputes for Natural Gas Utilities.
(1) A territorial dispute proceeding may be initiated by a petition from a

natural gas utility, requesting the Commission to resolve the dispute. Additionally
the Commission may, on its own motion, identify the existence of a dispute and

order the affected parties to participate in a proceeding to resolve it. Each utility
which is a party to a territorial dispute shall provide a map and written description

of the disputed area along with the conditions that caused the dispute. Each utility
party shall also provide a description of the existing and planned load to be served

in the area of dispute and a description of the type, additional cost, and reliability
of natural gas facilities and other utility services to be provided within the

disputed area.
(2) In resolving territorial disputes, the Commission shall consider:
(a) The capability of each utility to provide reliable natural gas service

within the disputed area with its existing facilities and gas supply contracts and

the extent to which additional facilities are needed;
(b) The nature of the disputed area and the type of utilities seeking to serve

it and degree of urbanization of the area and its proximity to other urban areas,

and the present and reasonably foreseeable future requirements of the area for
other utility services;

(c) The cost of each utility to provide natural gas service to the disputed

area presently and in the future; which includes but is not limited to the following:
1. Cost of obtaining rights-of-way and permits'
2. Cost of capital.

-5-
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3. Amortization and depreciation.
4. Labor; rate per hour and estimated time to perform each task.
5. Mains and pipe; the cost per foot and the number of feet required to

complete the job.
6. Cost of meters, gauges, house regulators, valves, cocks, fittings, etc.,

needed to complete the job.
7. Cost of field compressor station structures and measuring and

regulating station structures.
8. Cost of gas contracts for system supply.
9. Other costs that may be relevant to the circumstances of a particular

case.
(d) Other costs that may be relevant to the circumstances of a particular

case.
(e) Customer preference if all other factors are substantially equal.
(3) The Commission may require additional relevant information from the

parties of the dispute if so warranted.

The Commission also adopted a rule to govern territorial agreements. The rules goveming
territorial agreements for both electric and natural gas utilities provide the Commission may

consider "[t]he reasonable likelihood that the agreement will eliminate existing or potential

uneconomic duplication of facilities." Rules 25-6.0440(2)(c) and 25-7.0471(2)(c), F.A.C.

Every territorial issue that comes before the Commission is fact specific. When resolving a
dispute, the Commission looks at the location of the lines and the abilities of the utilities to serve

before a dispute is commenced. Where one utility takes action to serve a territory that could be

more easily be served by another utility, the Commission has found a race to serve. See Order

No. PSC-92-1474-FOF-EU, issued December 21, 7992, in Docket No. 920214-EU, In re:
Petition to Resolve Territorial Dispute Between Talquin Elec. Coop., Inc. & Town of Havana
(The Commission awarded Talquin Electric the disputed area because "Havana's actions to

construct service lines to the dispute d arca constituted a race to serve." Havana never approached

the other utility about service arrangements and constructed lines to cut off the other utilities
ability to serve.)

Whether a utility "raced to serve" a disputed area is but one of the factors the Commission and

Florida Supreme Court have considered when evaluating whether uneconomic duplication exists

and determining how to resolve a territorial dispute. In particular, the Supreme Court.observed:

certain factors are relevant to a determination of whether uneconomic duplication
is likely to occur. These factors, which are not exclusive, include the utilities'
costs to provide service, "lost rsvenues for the non-serving utility, aesthetic and

safety problems, proximity of lines, adequacy of existing lines, whether there has

been a 'race to serve,' and other concerns ..." Clark,674 So. 2d at I23. A utility's
historical presence in an area may also be relevant to the Commission's analysis.

W. Fla. Elec. Coop. Ass'n, Inc. v. Jacobs,887 So. 2dT200,1205 (Fla. 2004).

Choctawhatchee Elec. Co-op., Inc. v. Graham,l32 So. 3d 208, 216 (Fla.2014).

-6-
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Issue I

Discussion of lssues

lssue 1.' Should the Commission accept any of the exceptions filed by PGS?

Recommendation: No. PGS has failed to present any legally justifiable basis for rejecting or

modifying any portion of the Recommended Order. Therefore, staff recommends that the

Commission deny PGS's exceptions to Conclusion of Law 147 and 160 and disregard its request

for additional requested conditions. (Trierweiler, Harper)

Staff Analysis: PGS filed exceptions with respect to the ALJ's Conclusions of Law 147 and

160.

PGS Exception to Conclusion of Law 147
PGS tat tion with the ALJ's conclusion of law in Conclusion of Law I47,which states:

Conclusion of Law 147. The Agreement between Leesburg and SSGC does not

confer duties on SSGC that would cause it to become a supplier of natural gas.

Thus, SSGC is not a oonatural gas utility" as defined in section 366.0a(3Xc).

Furthermore, the evidence establishes that the relationship between Leesburg and

SSGC has not created a "hybrid utility" of which SSGC is a part.

PGS asserts that the Agreement entered into by Leesburg and SSGC created a "hybrid utility" or

"public utility" under Section 366.02(I), F.S. PGS reiterates its arguments from the hearing that

the SSGC is acting as a hybrid or public utility that should be regulated by the Commission due

to the number of responsibilities taken and decisions made by SSGC in the construction of gas

infrastructure and providing natural gas services to Bigham.

PGS argues the ALJ's Conclusion of Law 147, which holds that SSGC is not a natural gas utility
as definid in Section 366.0a(3)(c),t F.S., does not answer the question of whether the Agreement

creates a "public utility" as'defined in Section 366.02(1),8 F.S. PGS states that the definition

provided in :OO.O+13)(o), F.S., is only to make clear that the Commission's jurisdiction to

upptou" territorial agreements and resolve territorial disputes extends beyond Commission-

? Section 366.04(3)(c), F.S., provides as Follows: "Forpurposes of this subsection,'natural gas utility'means any

utility which supplies natural gas or manufactured gas or liquefied gas with air mixture, or similar gaseous substance

by pipeline, to or for the [ub[c and includes gas public utilities, gas districts, and natural gas utilities or

municipalities or agencies thereof."t Secti'on 366.02(1), F.S., provides as follows: "'Public utility' means every person, corporation, partnership,

association, or other legal intity and their lessees, trustees, or receivers supplying electricity or gas (natural,

manufactured, or similaigut.oui substance) to or for the public within this state; but the term "public utility" does

not include either a cooperative now or hereafter organized and existing under the Rural Electric Cooperative Law

of the state; a municipality or any agency thereof; any dependent or independent special natural gas district; any

natural gas transmission pipeline io-pany making only sales or transportation delivery of natural gas at wholesale

and to direct industrial consumers; any entity selling or arranging for sales of natural gas which neither owns nor

operates natural gas transmission or distribution facilities within the state; or a person supplying liquefied petroleum

gas, in either liquid or gaseous form, irrespective of the method of distribution or delivery, or owning or operating

iacilities beyond the outlet of a meter through which natural gas is supplied for compression and delivery into motor

vehicle fuei tanks or other transportation containers, unless such person also supplies electricity or manufactured or

natural gas.o'

-7 -
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Issue 1

regulated natural gas utilities. PGS essentially argues that the ALJ legal conclusion is erroneous

in the absence of addressing the question of whether the Agreement between Leesburg and

SSGC creates a public utility within the meaning of Section 366.02, F.S.

SSGC's and Leesburg's Reponses
SSGC and Leesburg argue there is no evidence or case law supporting PGS's "hybrid utility"
argument. Leesburg is acting as the sole utility and will maintain the natural gas system and

manage and operate the system. Because SSGC will play no role in supplying natural gas to
customers, SSGC and Leesburg assert PGS's argument was properly rejected by the ALJ.

Leesburg's witness Rogers testified that the Commission, recognizing Leesburg as the sole

utility, has interacted with Leesburg with respect to the construction of Bigham from the very

beginning.e Likewise, Leesburg bills the customers; Leesburg is responsible for the safety of the

system including the customers within The Villages; and Leesburg provides the safety reports to

and interacts with the Commission.l0

Leesburg also offers several arguments in opposition to PGS's attempt to reargue the "hybrid
utility" conclusion in Conclusion of Law 147. Leesburg notes there is competent, substantial

evidence of record to support Conclusion of Law 147," and that PGS failed to file an exception

to the ALJ's Findings of Fact 7,9,57, and 63, which directly support Conclusion of Law 147.

Significantly, Leesburg notes that Conclusion of Law 147 is supported by the ALJ's Finding of
Fact 63.

Leesburg also addresses PGS's assertion that the ALJ did not properly consider the broader

definition of a utility in Section 366.02(I), F.S. Leesburg argues that PGS ignores the ALJ's
Conclusions of Law 136 and 137 which indicate, by virtue of citing both sections of law, that the

ALJ did consider the two statutes:

Conclusion of Law 136. The Commission regulates "public utilities," as that term
is defined in section 366.02(I), which are entities that "supply" natural gas to or
for the public.

Conclusion of Law 137. The Commission has "authority over natural gas

utilities," pursuant to section 366.04(3), for the resolution of "any territorial
dispute involving service areas between and among natural gas utilities."

SSGC adds that "an agency has no authority to make independent or supplemental findings of
fact."r2In other words, if PGS's exception was grantedo several supplemental findings of fact would
be required to support the substituted conclusion of law, and the Commission has no such authority
to make independent or supplemental findings of fact. For that reason alone, SSGC contends that the

exception should be denied. For the above reasons, SSGC and Leesburg assert that Conclusion of

n 
Rogers, TR 532.

to Rogers, TR 547.
" Rogers, TR440-443, 547-548,623-624, and 545-548.
t2 Frlends of children v. Dep't of Health and Rehabilitative sertts.,504 So' 2d' 1345,1347-48 (Fla' I't DcA 1987)'
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Law 147 is supported by competent, substantial evidence and may not
the Commission.

Issue I

be modified or rejected by

Staff Analysis and Conclusion
In its exception to Conclusion of Law 147, PGS argues if the ALJ had used the broader public
utility definition contained within Section 366.02(I), F.S., the ALJ would have found that the

business Agreement between Leesburg and SSGC resulted in the creation of a "hybrid utility."
To reach this conclusion, PGS invites the Commission to reevaluate the contract between

Leesburg and SSGC concerning the construction and operation of the gas lines to serve Bigham
and to reach a contrary conclusion regarding this contract.

As Leesburg provided in its response to PGS's exceptions, the ALJ analyzed the definitions in
both statutes, in conjunction with the factual record of the case, before reaching his conclusion of
law. PGS neglected to file an exception to Finding of Fact 63, which directly supports the ALJ's
Conclusion of Law:

Finding of Fact 63. The evidence establishes that, under the terms of the

Agreement, Leesburg is the "natural gas utility" as that term is defined by statute

and rule. The evidence establishes that SSGC is, nominally, a gas system

construction contractor building gas facilities for Leesburg's ownership and

operation. The evidence does not establish that the Agreement creates a "hybrid"
public utility.

PGS failed to demonstrate that the ALJ erred in Conclusion of Law l4T.TheALJ's conclusion is

based upon Findings of Fact that are supported by unconlroverted competent, substantial

evidence after conducting a detailed analysis. PGS failed to offer sufficient justification that the

ALJ ignored Section 366.02(1), F.S.

In addition, the Commission's jurisdiction over municipalities is limited to rate structure, safety

oversight and territorial disputes.t3 PGS is asking the Commission to go beyond its jurisdiction

to interpret a contract between a municipality and a private company.'* While a territorial
agreement or dispute triggers the Commission's jurisdiction, it does not, in and of itself, provide

the Commission with new or additional regulatory authority over a municipal utility's
contractual agreements.ls Leesburg is a municipal utility and SSGC is a private construction

company.

13 Section 366.06(2), F.S.
ra Section 171.208, F.S., establishes that municipalities have the authority to provide services and facilities in areas

outside of their municipal boundaries "subject to the jurisdiction of the Public Service Commission to resolve

territorial disputes under s. 366.04."
t' There is no evidence in the record of a rule, order, or statute that gives the Commission authority to regulate how

or when a municipal utility provides service to its customers. If on the other hand, there was evidence a company

was acting as a public utility under the statute, the Commission would have ratemaking and service authority over

that utility. In this case, staff believes there is insufficient record evidence that SSGC was acting as a utility.

9-
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Issue 1

PGS made the "SSGC is a hybrid public.utility" argument at hearing, an6 the ALJ addresses the

arguments in the Recommended Order.'o Conclusion of Law 147 is supported by competent,

substantial evidence in the record. As noted in uncontested Finding of Fact 63, PGS has failed to
support a contrary conclusion that is as or more reasonable than the one reached by the ALJ.li
For the above stated reasons the Commission should deny PGS's exception to Conclusion of
Law 147.

PGS Exception to Conclusion of Law 160
PGS also takes exception with the ALJ's Conclusion of Law 160, which states:

Conclusion of Law 160. The cost-per-home for Leesburg and SSGC to provide

service in Bigham is $1,800. In addition, Leesburg will be installing automated

meters at a cost of $72.80 per home. The preponderance of evidence indicates that

PGS cost-per-home is $1,579.

PGS takes issue with Conclusion of Law 160 because the ALJ determined Leesburg's cost to

serve by deriving the cost evidence put forth by SSGC. PGS asserts that the evidence of the cost

to serve cannot come from SSGC, but must come from Leesburg as the utility.ls PGS argues that

Leesburg's total costs are not simply SSGC's costs, but should include other total costs as

provided under the Agreement. PGS also resurrects its arguments from its exception to

Conclusion of Law I47, by suggesting that if the ALJ accepts the information from SSGC, that

would mean that SSGC is a public utility.

SSGC's and Leesburg's Reponses
SSGC and Leesburg argue PGS is asking the Commission to revisit and reevaluate certain

evidence and expert testimony and to substitute its own findings. SSGC and Leesburg argue PGS

made this argument at hearing and it was properly rejected by the ALJ. Leesburg specifically

highlights Finding of Fact 123:

Finding of Fact 123. There was considerable evidence and testimony as to the revenues

that would flow to SSGC under the 30-year term of the Agreement. SSGC's revenues

under the Agreement are not relevant as they are not identified as such in rule 25-7.0472,

and are not directly related to the rates, which will likely not exceed PGS's regulated rate.

Leesburg argues that in Finding of Fact 123, the ALJ rejected the testimony of PGS witness

Durham by holding that the revenues generated by SSGC under the Agreement with Leesburg

were not relevant as to the o'pay to play deal" and did not fall within one of the factors for

consideration under the Tenitorial Dispute Rule, 25-7.0472, F.A.C'

Staff Analysis and Conclusion
PGS asks the Commission to reweigh the evidence and use a different analysis to compute

Leesburg's costs to serve. The ALJ relied upon SSGC's cost to serve evidence in order to make

the determination on Leesburg's costs to serve Bigham. The record shows that SSGC was the

t6 
Finding, of Fact 3,7, and63.

t7 Section 120.57(l)(1), F.S.
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contractor responsible for constructing the natural gas infrastructure required to serve the

Bigham Developments, and that the Agreement between SSGC and Leesburg requires SSGC to

bill Leesburg for its construction of the gas infrastructure and that Leesburg would purchase the

infrastructure from SSGC after construction was completed. The ALJ's reliance upon SSGC's

costs to construct the gas infrastructure necessary for Leesburg to serve Bigham, particularly in
absence of contrary evidence from Leesburg, is not erroneous, and is supported by competent,

substantial evidence. In Finding of Fact 123, the ALJ clearly rejected the evidence offered by
PGS witness Durham, and declared that the revenues that would flow under the Agreement to

SSGC were not relevant to the determination of Leesburg's cost to serve.

Moreover, Conclusion of Law 160 was derived directly from the factual findings addressed in
Findings of Fact 118 and 119 of the Recommended Order, neither of which were challenged by
PGS:

Finding of Fact 118. The cost-per-home for Leesburg and SSGC is $1,800 (see

ruling on Motion to Strike). In addition, Leesburg will be installing automated

meters at a cost of $72.80 per home.

Finding of Fact 119. The preponderance of the evidence indicates that the PGS

cost-per-home is $1,579, which was the cost-per-home of extending service in the

comparable Fenney development.

PGS's failure to object to Findings of Fact 118, 119, and 123 precludes it from taking exception

with Conclusion of Law 160. A party that files no exceptions to certain findings of fact "has

thereby expressed its agreement with, or at least waived any objection to, those findings of
fact."le The ALJ's unchallenged factual findings support the conclusion of law in Conclusion of
Law 160 and PGS has waived the right to challenge it.

The ALJ assesses the weight of evidence and the Commission may not reweigh Findings of Fact

absent a showing that the finding was not based on competent, substantial evidence."

Further, PGS did not offer a compelling legal basis for its contention that its proffered

substitution is as or more reasonable than the ALJ's conclusion of law on the topic of Leesburg's

cost per home. When an agency rejects or modifies a conclusion of law or interpretation of
administrative rule, the agency must state with particularity its reasons for rejecting or modifying
such conclusion of law or interpretation of administrative rule and must make a finding that its

substituted conclusion of law or interpretation of administrative rule is as or more reasonable

than the ALJ's conclusion or interpretation.2l Therefore, based on the foregoing reasons, the

Commission should deny this exception.

te Envtl. Coalition of Fla.,. Inc., 586 So.2d l2l2,l2l3 (Fla. 1't DCA l99l); see also Colonnade Med. Ctr., lnc.,847
So. 2d 540, at 542 (Fla.4' DCA 2003).

'o Rogersv. Department of Health,920 So. 2dat30.
2r Section 120.57(lXl), F.S.
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PGS's Request for Additional Conditions
In paragraphs 29-33 of its exceptions, PGS requests that the Commission, in support of the

ALJ's Recommended order awarding PGS the right to serve the disputed area, order the

following additional conditions :

o Customers must be transferred to PGS within 90 days of the Commission's ftnal
order.

o PGS must pay SSGC or Leesburg no more than $1,200 per resident customer

within the Bigham Developments.

o The Commission should apply its policies regarding disputes involving a race to

serve and prohibit Leesburg from serving customers using the lines along CR 501

and along SR 44 and CR 468 that were built to serve the disputed area.

o Leesburg should be prohibited from serving, either temporarily or permanently,

any customers along the route.

PGS states that Commission precedent supports its additional requested conditions and

encourages the Commission to apply its policies to grant these requested remedies to PGS as the

prevailing party in the territorial dispute and against Leesburg for its failed race to serve and

uneconomic duplication.

SSGC's and Leesburg's Reponses
SSGC and Leesburg argue that the Commission may not act on PGS's requests based upon a

variety of reasons which include a lack of jurisdiction, that the actions would constitute an

improper taking, and that to do so would go beyond the ALJ's findings and conclusions of law.

SSGC characterizes PGS's request for additional conditions as proposed "exceptions" that fail
scrutiny under the requirements of the Administrative Procedure Act (APA). Specifically, SSGC

refers to Section 120.57(1Xk), F.S., which provides that an agency need not rule on an exception

that does not clearly identify the disputed portion of the recommeniled order by page number or

paragraph, that does not identifu the legal basis for the exception, or that does not include

appropriate and specific citations to the record. Additionally, Section 120.57(1X1), F.S.,

expressly provides that rejection or modification of conclusions of law may not form the basis

for rejection or modification of findings of fact.

Staff Analysis and Conclusion
The ALJ concludes the Recommended Order as follows:

Based on the Findings of Fact and Conclusions of Law set forth herein, it is

RECOMMENDED that the Public Service Commission enter a final order

awarding Peoples Gas System the right to serve Bigham North, Bigham West, and

Bigham East. The award should be on such terms and conditions regarding the

acquisition of rights to facilities and infrastructure within the Bigham
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developments by Peoples Gas from the City of Leesburg or South Sumter Gas

Company, LLC, as deemed appropriate by the Commission.

[emphasis added]22

As the prevailing party in the dispute, PGS appears to seize upon the ALJ's invitation, stated in
italics above, to support its request for additional conditions. For this reason, PGS specifically

asserts that it would be appropriate for the Commission to make an additional finding that PGS

pay no more than $1,200 per residenVcustomer within the Bigham Developments. PGS also

argues that the Commission should adopt all of the conditions because doing so would be

consistent with the Commission's actions taken in prior territorial disputes which involve

uneconomic duplication or a'orace to serye" where the Commission awarded the prevailing party

similar conditions.

However, any request for additional conditions must be supported by evidence in the record.

Section 120.57(1Xk), F.S., states that an agency need not rule on an exception that does not

clearly identify the disputed potion of the recommended order by page number or paragraph, that

does not identify the legal basis for the exception, or that does not include appropriate and

specific citations to the record. The condition related to the $1,200 cap on payment per home

amount was supported by evidence that was rejected by the ALJ's ruling in a Motion to Strike

and is inconsistent with the $1,800 per home amount in Finding of Fact 118. The Commission

may not disturb the ALJ's evidentiary ruling or make additional or alternate findings of fact.

The additional conditions sought by PGS in Paragraphs 29-33 of its exceptions should have been

made during hearing and were not. Further they are beyond the scope of consideration made by

the ALJ in Conclusion of Law 152:

Conclusion of Law 152. The area subject to this territorial dispute is that of the

three Bigham Developments, Bigham North, Bigham West, and Bigham East.

As such, PGS's request for additional conditions is improper comment and does not qualify as

proper exceptions. For the reasons stated above, staff recommends that the Commission

disregard PGS's request for additional conditions found in Paragraphs 29-33 of its exceptions.

Gonclusion
PGS h* fait"d to present any legally justifiable basis for rejecting or modifuing any portion of
the Recommended Order. Therefore, for the above stated reasons, staff recommends that the

Commission deny PGS's exceptions to Conclusions of Law 147 and 160 and disregard its

request for additional conditions.

" Recommended Order, page 63.
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/ssue 2.' Should the Commission accept any exceptions filed by SSGC or Leesburg?

Recommendation: No. SSGC and Leesburg have failed to present any legally justifiable
basis for rejecting or modiffing any portion of the Recommended Order. Therefore, staff
recommends that the Commission deny all of SSGC's and Leesburg's filed exceptions.
(Trierweiler, Harper)

Staff Analysis: SSGC and Leesburg took issue with several of the ALJ's findings and

conclusions that led to awarding the disputed tenitory to PGS. Where the arguments and

positions of SSGC and Leesburg are aligned, they are addressed together below:

Cost-Per-Home .- Exceptions to Findinqs of Fact 118 and 120
One of the issues raised in the territorial dispute is the cost-per-home for Leesburg to install the

distribution infrastructure in the Bigham developments. SSGC and Leesburg argue that the cost-

per-home is $1,219; however, the ALJ found the cost to be $1,800. The ALJ found in Findings

ofFact I 18 and 120:

Finding of Fact 118. The cost-per-home for Leesburg and SSGC is $1800 (see

ruling on Motion to Strike). In addition, Leesburg will be installing automatic

meters at a cost of $72.80 per home.

Finding of Fact 120. The cost-per-home is a factor -- though slight -- in PGS's

favor.

Before making these findings, the ALJ struck testimony of SSGC witness McDonough

concerning his updated figure for the cost-per-home. The ALJ determined that the revised $1,219

frgure as testified to by McDonough was created so late in the proceeding that PGS had no

opportunity to discover or learn of the revised amount.

According to SSGC and Leesburg, the ALJ committed error by granting PGS's Motion to Strike

and excluding evidence on Leesburg's cost-per-home. SSGC argues this ruling created a de facto
new discovery rule because SSGC timely provided cost documentation to PGS in pretrial

discovery, which provided the foundational basis for witness McDonough's testimony. SSGC

argues PGS could have discovered the facts at issue if it had taken depositions of SSGC's

witness. SSGC and Leesburg also argue that the ALJ failed to correctly apply Section 90.403,

F.S., because the ALJ made no finding of prejudice.23

PGS's Response
PGS asserts $1,800 is SSGC's cost-per-home of installing distribution infrastructure, but not the

total cost to Leesburg to purchase the infrastructure. PGS argues it is not clear whether the

$1,800 figure includes all the relevant costs outlined in Rule 25-7.0472, F.A.C. PGS also argues

that SSGC's costs are not Leesburg's costs, unless SSGC is in fact a hybrid utility.

23 Section gO.4O3, F.S., provides that relevant evidence is inadmissible if its probative value is substantially

outweighed by the danger of unfair prejudice, confusion of the issues, misleading the jury, or needless presentation

of cumulative evidence.
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According to PGS, the genesis of these exceptions is the ALJ's decision to strike witness

McDonough's testimony that SSGC's cost to serve was $1,219 per residence. The ALJ
concluded that "it would be a surprise and unfairly prejudicial to PGS to allow the newly created

information to be received into evidence in lieu of the figure provided by Mr. McDonough as the

corporate representative and in response to written discovery." The ALJ found that because Mr.
McDonough testified the additional calculations were completed after the deposition deadline,

even if PGS had taken an additional deposition of Mr. McDonough the calculations would not

have been completed and, therefore, they would not have been discoverable. PGS argues, as a

matter of law, that the Commission is powerless to reject the ALJ's evidentiary ruling excluding

Mr. McDonough's testimony. The Commission does not have the authority to change the ALJ's
finding of fact regarding the cost-per-home because the Commission would first have to reject

the ALJ's evidentiary ruling excluding the testimony that supports Leesburg's argument that the

alternative figure of $1,219 should be used.

Staff Analysis and Conclusion
SSGC and Leesburg failed to file additional exceptions to the ALJ's Findings of Fact that are

central to his determination of the cost to serve. For example, no exceptions were filed to Finding

of Fact 89, which places PGS's facilities required to serve Bigham in a location directly adjacent

to Bigham with no additional facilities needed, or to Finding of Fact 91, which estimates PGS's

cost io reach the disputed tenitory from its existing facilities in Fenney to be from $500 to

$1,000. Nor were exceptions filed to the ALJ's findings that Leesburg required substantial

additional facilities to serve the disputed territory @inding of Fact 93) and would incur

significantly more cost to serve the disputed area (Finding of Fact 96). By failing to file
exceptions to these findings, SSGC and Leesburg waived their objections to the ALJ's

determination of the cost to serye."

The Commission should not substitute the alternate $1,219 amount because this amount was

stricken from the record by the ALJ. The Commission may reject or modiff conclusions of law

over which it has substantive jurisdiction and interpretation of administrative rules over which it
has substantive jurisdiction.2s Staff agrees with PGS that the ALJ's evidentiary ruling to strike

this evidence falls outside of the Commission's substantive jurisdiction and should not be

disturbed.

In addition, staff recommends that SSGC and Leesburg are seeking to have the Commission

reweigh the evidence, and their request for the Commission to make exceptions to Findings of
Fact fl8 and 120 should be denied.26

Cgnclusions of Law 155. 156. and 157
The ALJ also made several findings with respect to the cost

Bigham versus PGS. SSGC took issue with Findings of Fact
differential for Leesburg to serve

39 and 129; Leesburg took issue

2a Envtl. Coalition of Fla., \nc.,586 So.2d at l2l3; see also Colonnade Med. Ctr., lnc.,847 So' 2dat542,
25 Section 120.57(lXl), F.S.
2u Rogers v. Department of Health,920 So. 2d at 30.
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with Findings of Fact 97 and I29 and Conclusions of Law 155, 156, and 157. The findings for
which they seek exceptions are quoted below, in pertinent part:

Finding of Fact 39. The cost to PGS to extend gas service into Bigham would
have been minimal, with "a small amount of labor involved and a couple feet of
pipe."

Finding of Fact 97. ln addition to the foregoing, Leesburg, in its response to

interrogatories, indicated that it "anticipates spending an amount not to exceed

approximately $2.2 million dollars for gas lines located on county roads 501 and

468." Furthermore, Leesburg stated that "[a]n oral agreement exists [between
Leesburg and SSGC] that the amount to be paid by Leesburg for the construction

of natural gas infrastructure on county roads 468 and 501 will not exceed $2.2

million dollars. This agreement was made . . . on February 12,2018." That is the

date on which Leesburg adopted Resolution 10,156, which authorized the Mayor
and City Clerk to execute the Agreement on Leesburg's behalf. The context of
those statements suggests that the total cost of constructing the gas infrastructure

to serve Bigham could be as much as $2.2 million.

Finding of Fact 129. The evidence in this case firmly establishes that Leesburg's

extension of facilities to the Bigham developments, both through the CR 501 line

and the CR 468 line, constituted an uneconomic duplication of PGS's existing gas

facilities. As set forth in the Findings of Fact, PGS's existing gas line along CR

468 is capable of providing safe and reliable gas service to the Bigham

developments at a cost that is negligible. To the contrary, Leesburg extended a

total of roughly six miles of high-pressure distribution mains to serve the Bigham

developments at a cost of at least $I,212,207, with persuasive evidence to suggest

that the cost will total closer to $2,200,000. This difference in cost, even at its
lower end, is far from de minimis, and constitutes a significant and entirely

duplicative cost for service.

Conclusion of Law 155. The evidence demonstrates that Leesburg could not
provide reliable natural gas service to the disputed territory through its existing

facilities. In order to reliably serve Bigham, Leesburg had to construct distribution
mains along CR 501 for a distance of 2.5 miles, and along SR 44lCR 468 for a

distance of 3.5 miles, at a cost of between $1,212,207 and $2,200,000.

Conclusion of Law 156. The cost differential -- at least $1,200,000 and possibly

as much as a million dollars more -- is far from de minimis. For example, as stated

by the Florida Supreme Court:

In lGulf Coast Electric Cooperative v. Clark,674 So. 2d 120, 123 (Fla.

1996)1, the Gulf Coast cooperative spent $14,583 to upgrade a single-

phase line to a three-phase line to enable it to provide service to a new

prison. . . . This Court concluded that competent substantial evidence did
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not support, among other findings, that the $14,583 difference in costs was

considerable. Id. This Court said:

Compare, for instance, the costs incurred for the upgrade in this case with
the costs incurred in Gulf Power Co. v. Public Service Commission, 480

So. 2d 97 (Fla. lgSsxdifference between Gulf Coast's $27,000 cost to
provide service and Gulf Power's $200,480 cost to provide sewice found
to be considerable). The cost differential in this case is de minimis in
comparison to the cost differential in that case. (emphasis added).

Choctawhatchee Elec. Coop. v. Graham, 132 So. 3d 208, 214'215 (Fla. 2014).

Conclusion of Law 157. This factor and weighs strongly in favor of PGS.

Although neither Leesburg nor SSGC filed an exception to Conclusion of Law 154, Conclusion

of Law I 54 is important to the staff analysis discussed below. Conclusion 154 provides:

Conclusion of Law 154. The evidence demonstrates the PGS could provide

reliable natural gas service to the disputed territory through its existing facilities at

a cost of at most, $11,000, and requires no additional facilities.

SSGC argues the ALJ should have considered PGS's preexisting infrastructure as part of PGS's

cost to serve. SSGC contends that the ALJ's decision to exclude PGS's costs for preexisting

infrastructure prej udiced Leesburg.

SSGC claims that there is no competent and substantial evidence to support the ALJ's finding
that PGS's cost to extend service to Bigham would have been minimal, or that the cost

differential between PGS and Leesburg is de minimls. SSGC asserts that several cost factors

were not considered by the ALJ, such as the number and footage of several lines, meters and

meter installations, the cost of PGS's pipeline on State Road 468 and associated gate stations,

and the main line on County Road 468.

SSGC further argues there is no competent, substantial evidence to support the ALJ's conclusion

that PGS's cost to extend gas service into Bigham would be minimal. SSGC states it made an

flrangement with The Villages for Leesburg to be its natural gas utility, and the Agreement

provided that Leesburg would charge a rate equal to the fully regulated PGS rate. Because The

Villages customers would never be charged rates higher than those charged by PGS, the costs to

the customers are essentially same.

Leesburg argues that these findings and conclusions are speculative and contrary to the record.

Leesburg also argues that the ALJ relied upon the amount $2,200,000 (Finding of Fact 97) to

find Leesburg's infrastructure costs necessary to serve Bigham to be 'ouneconomic." Leesburg

renews its arguments conceming the ALJ's exclusion of the $1,219 cost-per-home figure for
Leesburg in the Motion to Strike and suggests that rejection of the $1,219 amount and reliance

upon an estimated cost of construction of the CR 501 and CR 468 led to an erroneous conclusion

that Leesburg's construction was otneconomic."
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PGS's Response
PGS states that SSGC's exception to Finding of Fact 39 ignores the testimony of Witness Wall
that Bigham West was "literally within 5 to 10 feet of the end of our (PGS) distribution

system.i2T Mr. Wall also testified that the developments were l0 to 100 feet from PGS's lines

uiong CR 468.28 SSGC also ignores Mr. Wall's tesiimony that it would only cost $100 to $200 to

tie into Bigham West.2e PGS argues that there is ample competent, substantial evidence to

support the ALJ's finding that PGS's cost to serve the Bigham Developments was minimal.

In addition, PGS disputes SSGC's contention that the cost of PGS's lines along CR 468 should

have been included in the estimate of PGS's cost to extend service to the Bigham Developments.

As the ALJ noted throughout his Recommended Order (Findings of Fact 70,74,9I,95, 129,

130, and Conclusions of Law 151, !54, and 162), those lines predated the Bigham

Developments. The lines were preexisting facilities that were not built to specifically serve the

Bigham Developments, and were therefore properly excluded from any calculation of the

incremental cost to serve the Bigham Developments.

PGS argues that Finding of Fact 129 is supported by competent, substantial evidence that

establishes the total cost of Leesburg's lines along CR 501 and CR 468. PGS argues that while

the total cost of infrastructure that was necessary for Leesburg to serve Bigham may not have

been known at the time of the hearing, the record supports the range of costs identified by the

ALJ. PGS asserts that the unrefuted testimony of witness Rogers supports the ALJ's Finding of
Fact 129 that Leesburg's total cost to serve would be at least $I,212,207, with persuasive

evidence to suggest that the cost would total closer to $2,200,000. PGS also argues that

Leesburg's exceptions fail to provide citations to the record as required by Rule 28-106.27I,

F.A.C., and should therefore be denied as insufficient.

Finally, SSGC's exception to Finding of Fact 129 is an argument that the substantial cost

differential between Leesburg and PGS should be ignored because the rates Leesburg will charge

customers in the Villages will be capped by the PGS rate. SSGC cites to no Commission rule or

statute to support its position. The term "rates" does not appear in Rule 25-7.0472, F'A.C. Rates

are not costs as that term is used in Rule 25-7.0472, F.A.C., and are irrelevant to determine

which utility should serve a territory.

Staff Analysis and Conclusion
In Finding of Fact l29,the ALJ found the cost differential between PGS and Leesburg to be "far
ftom de minimis." The term "de minimis" arises from Gulf Coast Electric Cooperative, Inc. v.

Clark,674 So. 2d I20 (Fla. 1996), where the Florida Supreme Court found the cost differential

of $14,583 tobeo'de minimis in comparison" to the cost differential of $173,480 at issue inGulf
Power Co. v. Public Service Commission, 480 So. 2d 97 (Fla. 1985). In Gulf Power, the

Commission described the $173,480 cost differential as oorelatively extravagant expenditures" by

one of the competing utilities that resulted in "an uneconomic duplication of electrical facilities."

Id.Ina more ,...nt1irpute, a $89,738 cost differential was also determined to be de minimis.30

tt wall rR 152.
tt wau rR 154.

'n wall rR 156.
30 Choctawhatchee Electric Cooperative, Inc. v. Graham, 132 So. 3dat215'215.
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With these opinions serving as a guideline, the ALJ found that a cost differential of at least

$1,212,207 between Leesburg and PGS was far ftom de minimis.

The $1,219 cost-per-home amount that Leesburg seeks to use as its cost-per-home to serve was

stricken from the record by the ALJ. There is no support for Leesburg's assertions that the

$1,219 cost-per-home for Leesburg should replace the $1,800 figure provided in SSGC's

discovery response, or that the low end of the range of Leesburg's cost to construct gas mains to

serve Bigham of $1,212,207 has as much or more support in the record than the $2,200,000
figure in Findings of Fact 97 and 129 and Conclusion of Law 155 and 156.

Finding of Fact 129 is the ALJ's factual summary of the evidence of the preexisting

infrastructure and costs to serve Bigham by PGS and Leesburg. Witness Rogers' testimony

supports the ALJ's finding that Leesburg's total cost to serve would be at least $1,212,207, with
persuasive evidence to suggest that the cost would total closer to $2,200,000.

In Conclusions of Law 154-156, the ALJ further captures the considerable disparity in costs

between the two utilities to construct gas mains to reach Bigham. In Conclusion of Law 154,

which is supported by Findings of Fact 70,74,91,95,129, and 130, the ALJ concluded that PGS

could provide reliable natural gas service to the disputed territory through its existing facilities at

a cost of, at most, $11,000 with no additional facilities. In Conclusion of Law 155, the ALJ
determined that Leesburg could not provide similar service without building distribution mains

along CR 501 for a distance of 2.5 miles and along SR 44lCR 468 for a distance of 3.5 miles at a

cost of between $1,2I2,20I7 and $2,200,000. Conclusion of Law 155, is supported by Findings

of Fact 35-37 , 64-69,85-86, and 94-97 . The ALJ's Conclusion of Law 156 cites to Commission

precedent in the form of a prior Florida Supreme Court decision to support his ultimate

conclusion that the cost differential to Leesburg to provide reliable natural gas service to the

disputed territory is far from de minimis. Conclusions of Law 154-156 are well supported by

competent, substantive evidence and application of relevant legal authority.

In Leesburg's use of the type and strike method to reword the ALJ's findings it purports to

suggest that there is evidence to support contrary Findings of Fact 97 and 129 and Conclusions

of iaw 155, 156, and 157. Leesburg, however, provides no citation to the record to support for
these contrary findings. Leesburg attempts to change the outcome of Conclusion of Law 157 by

striking the word "PGS'' and replacing it with o'City," without providing support.

Notwithstanding Leesburg's failure to support its alternative findings, the existence of contrary

evidence would be insufficient for the Commission to act to select an alternative finding of fact

because the Commission is bound by tle hearing officer's reasonable inference when conflicting
inferences are presented by the record."

Section 120.57(1Xl), F.S., requires the Commission's final order to include an explicit ruling on

each exception and sets a high bar for rejecting an ALJ's findings. In order to reject or modiff
the ALJ's conclusions of law, the Commission must make a finding that its substituted

conclusion of law is as or more reasonable than that which it replaced." Leesburg has failed to

3t Greseth,573 So.2d at 1006-1007.
32 Section 120.57(lXD, F.S.
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provide support for replacing or modifying these findings of fact or conclusions of law. SSGC

and Leesburg failed to provide specific references to the record to support their exceptions. In
addition, Conclusions of Law 155, 156, andI57 are clearly supported by the evidence and the

application of the applicable rules, statutes, and legal precedent. Staff recommends that the

Commission deny SSGC's and Leesburg's exceptions to Findings of Fact 39,97, and 129 and

related Conclusions of Law 155, 156, and 157.

Startinq Point to Determine Preexistinq lnfrastructure - Exceptions to Findings of
Fact 74. 85-86" and 88
The ALJ made findings with respect to PGS and Leesburg's existing infrastructure, the date of
filing of the tenitorial dispute, and the starting point to consider preexisting facilities. The

Findings of Fact in question are provided below:

Finding of Fact 74. As set forth herein, the location of PGS's existing
infrastructure, vis-a-vis the disputed territory, weighs strongly in its favor. As to
the other reliability factors identified by Leesburg, both parties are equally

capable of providing reliable service to the disputed territory.

Finding of Fact 85. PGS filed its territorial dispute on February 23,2018,10 days

from the entry of the Agreement, and three days prior to the adoption of
Ordinance 18-07. Construction of the infrastructure to serve Bigham occurred

after the filing of the territorial dispute. Given the speed with which The Villages
builds, hundreds of homes have been built, and gas facilities to serve have been

constructed, since the filing of the territorial dispute. To allow Leesburg to take

credit for its facilities in the disputed territory, thus prevailing as afait accompli,

would be contrary to the process and standards for determining a territorial
dispute. The tenitory must be gauged by the conditions in the disputed territory
prior to the disputed extension of facilities to serve the area.

Finding of Fact 86. Leesburg's existing facilities, i.e., those existing prior to
extension to the disputed territory, were sufficient to serve the needs of
Leesburg's existing service area. The existing facilities were not sufficient to

serve the disputed territory without substantial extension.

Finding of Fact 88. Prior to commencement of construction at Bigham, the area

consisted of undeveloped rural land. As discussed herein, the "starting point" for
determining the necessity of facilities is the disputed territory property before the

installation of site-specific interior distribution and service lines. To find
otherwise would reward ao'tace to serve."

SSGC and Leesburg take exception to the ALJ's legal determination that PGS had existing

infrastructure in the disputed area before Leesburg and SSGC. SSGC states Leesburg was

supplying natural gas in the disputed area as of the date of the hearing, and thus, the ALJ
incorrectly analyzedthe "starting point" for assessing the need for additional facilities. Leesburg

likewise asserts that the start point should be determined according to the facilities that existed at

the time of the hearing, not when the dispute arose. SSGC also argues that the Recommended
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Order lacks evidentiary support and mischaracterizes Leesburg's construction activities in
anticipation and furtherance of service to Bigham.

PGS's Response
PGS argues that there is ample competent, substantial evidence from Leesburg's witnesses that

Leesburg and SSGC engaged in a "race to serve." No case law supports SSGC's arguments that

the hearing date is the starting point for assessing the need for additional facilities; rather, case

law supports the ALJ's finding that Leesburg had to deploy lines along CR 501 and CR 468 in
order to serve the Bigham Developments, and did so at a cost that far exceeded PGS's cost to

serve the same territory.

PGS asserts that Leesburg failed to provide particular citations to the record as required by Rule

28-106.217, F.A.C., and on that basis alone Leesburg's exceptions to the findings of fact should

be rejected. PGS fuither argues that there is no support for Leesburg's argument that the starting

point for determining whether each utility had existing facilities capable of serving the disputed

area should be the start of the hearing, rather than at the time that the dispute arose. PGS

highlights that Leesburg witness Rogers testified that Leesburg would be infringing on PGS

tenitory and recognized the need for a territorial agreement with PGS as far back as September

2017."

Staff Analysis and Conclusions
There is competent, substantial evidence to support the ALJ's findings. SSGC and Leesburg are

asking the Commission disregard the relative starting positions of the two competing utilities in
the dispute and to reweigh the evidence. Florida case law holds that an agency reviewing a

recommended order is not authorized to reevaluate the quantity and quality of the evidence

presented at a DOAH hearing.3a Rathe^r_an agency can only make a determination of whether the

evidence is competent and substantial." Further, SSGC's failure to file exceptions to Findings of
Fact 89, gl, 93, and 96, which establish the starting positions for the two utilities and the

resulting costs to serve, results in a waiver of any exceptions to objecting to the issue of ooexisting

facilities."36 Findings of Fact 74,85,86, and 88 are based upon competent, substantial evidence

and therefore Leesburg's argument that there_may also be competent and substantial evidence to

support a contrary finding ii not persuasive.3T For these reasons, staff recommends that SSGC's

exceptions to Findings of Fact 74,85-86, and 88 should be denied.

Uneconomic Duplication of Facilities - Exceptions to Findinqs of Fact 127-129
and Conclusion of Law 162
The ALJ found that Leesburg's extension of lines to serve Bigham constituted an uneconomic

duplication of PGS's existing facilities. SSGC and Leesburg disagreed and thus they filed
exceptions to the following Findings of Fact and Conclusions of Law, in relevant part:

" TR 569-571,576.
to Rogers v. Department of Health,92O So. 2d at30.
3t Broganv. Carter,61l So.2d822,823 (Fla. lstDCA 1996).
36 Envtl. Coalition of Fla., lnc.,586 So.2d at 1213;see also Colonnade Med. Ct., lnc.,847 So' 2dat542'
37 Greseth,573 So.2d at 1006-1007.
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Finding of Fact 127. Neither section 366.04(3), nor rule 25-7 .0472, pertaining to
natural gas territorial disputes, expressly require consideration of o'uneconomic

duplication of facilities" as a factor in resolving territorial disputes. The

Commission does consider whether a natural gas territorial agreement will
eliminate existing or potential uneconomic duplication of faculties as provided in
ru\e25-7.041. A review of Commission Orders indicates that many natural gas

territorial dispute cases involved a discussion on uneconomic duplication of
facilities because disputes are frequently resolved by negotiations and entry of a
territorial agreement.. ..

Finding of Fact 128. There are Commission Orders that suggest the issue of
uneconomic duplication of facilities is an appropriate field of inquiry in a

tenitorial dispute event when it does not result in a territorial agreement. See, 1n

re: Petition to Resolve Territorial Dispute with South Florida Natural Gas

Company and Atlantic Gas Corporation by West Florida Natural Gas Company,

1994 Fla PUC Lexis 1332, Docket No. 940329-GU: Order No. PSC-94-13-1310-

S-GU (Fla. PSC Oct.224,1994).

Finding of Fact 129. The evidence in this case firmly establishes that Leesburg's

extension of facilities to the Bigham developments, both through CR 501 line and

the CR 468 line, constituted an uneconomic duplication of PGS's existing gas

facilities....

Conclusion of Law 162. To the extent the Commission, in the exercise of its
exclusive jurisdiction in natural gas territorial disputes arising from chapter 366,

determines that the issue of uneconomic duplication of facilities is relevant under

the circumstances of this case, the evidence as described in detail in the Findings

of Fact, establishes that the extension of service to Bigham by Leesburg involved

substantial and significant duplication of existing PGS facilities. The uneconomic

duplication of PGS facilities by Leesburg weighs in favor of PGS'

SSGC and Leesburg argue the ALJ erred in reading the statute to include non-statutory criteria,

i.e., the uneconomic duplication of facilities, as a factor to be considered and weighed. SSGC

argues that the ALJ is "bootstrapping a non-statutory and non-rule uneconomical duplication of
facilities analysis - employed by the Commission in addressing a settlement - to the present

natural gas territorial dispute." SSGC and Leesburg further contend that the ALJ's reliance on

Commission decisions to insert uneconomic duplication as a factor for consideration in a gas

territorial dispute is contrary to Article V, Section 2I of the Florida Constitution, and thus

constitutes improper deference. Article V, Section 2l of Florida's Constitution provides that

"[i]n interpreting a state statute or rule, a state court or an officer hearing an administrative action

pursuant to general law may not defer to an administrative agency's interpretation of such statute

or rule, and must instead interpret such statute or rule de novo." SSGC and Leesburg also object

to the ALJ's reliance upon Commission precedent in electric territorial disputes as improper

because those rulings were decided under a different statute.
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SSGC also claims that even if consideration of the issue of uneconomic duplication of facilities
is appropriate, PGS did not offer evidence that uneconomic duplication of facilities will result

from SSGC's activities. SSGC argues the Commission should reject the ALJ's conclusions that

continued service to the disputed area by Leesburg would result in uneconomic duplication of
facilities and that there is a material difference in the cost to serve.

PGS's Response
According to PGS, the arguments regarding Article V, Section 21 of the Florida Constitution are

an overbroad application of this newly adopted constitutional provision designed to remedy the

situation where a hearing officer or judge feels compelled to defer to the administrative agency's

interpretation of a statute or rule. The new constitutional amendment does not prevent an ALJ
from citing to an agency's interpretation of a statute or a rule which is consistent with his own.

What is proscribed is an ALJ having to adopt the agency position when the ALJ believes it is not

a proper interpretation of statute. PGS agues there is no evidence in the Recommended Order

that indicated that the ALJ felt compelled to defer to the Commission'

In Finding of Fact 127, the ALJ points out that neither Section 366.04(3), F.S., nor Rule 25-

0472, F.A.C., expressly identifies consideration of "uneconomic duplication of facilities." The

ALJ then points out that Rule 25-7.0471, F.A.C., concerning territorial agreements for natural

gas utilities, requires the Commission to consider whether a territorial agreement will "eliminate

existing or potential uneconomic duplication of facilities." The ALJ further cites to Commission

orders on territorial agreements that discuss the potential for uneconomic duplication of facilities

and that the Commission finds agreements will eliminate potential uneconomic duplication.

PGS also argues that although Finding of Fact 128 contains a reference to a Commission order

that addresses uneconomic duplication of facilities in territorial disputes, there is no indication

that the ALJ would have taken a contrary position in the absence of these previous Commission

orders. Rather, it appears the Commission precedent is referenced because it is consistent with
the ALJ's interpretation of the statute or rule.

PGS also addresses SSGC's assertion that it is inappropriate to consider uneconomic duplication

of facilities in natural gas territorial disputes. PGS argues that the avoidance of uneconomic

duplication of facilities to provide utility service is the basis for, and the foundation of, the state

policy of displacing competition in the utility arena and replacing it with a policy of regulated

monopolies; i.e., that one provider of utility service can more economically provide utility
service than separate providers vying for the same customers. The establishment of service

territories within which utilities have a right to serve avoids the uneconomic duplication of
facilities.

PGS argues that while neither the statute regarding the Commission's jurisdiction over territorial
disputes between gas utilities (Section 366.04(3), F.S.) nor the statute regarding the

Commission's jurisdiction over electric utility territorial disputes (Section 366.04(2), F.S.)

specifically uses the phrase "uneconomic duplication," the criteria listed in the statute clearly

have that end in mind. In Conclusions of Law 127 and 128, the ALJ cites to a Commission orders

that address the relevance of uneconomic duplication of facilities in territorial disputes in electric and

gas cases. PGS states that the ALJ also interpreted that Rule 25-7.0472, F.A.C. must be read
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consistently with Rule 25-7.0471, F.A.C., which would make uneconomic duplication relevant in
territorial disputes involving gas utilities. PGS concludes that there is no indication that the ALJ
would have taken a contrary position in the absence of these previous Commission orderso but that he

cited to the orders because they are consistent with the ALJ's interpretation of statute and rule.

PGS states that any argument that PGS presented no evidence of uneconomic duplication of
facilities is without merit, and the uncontroverted evidence is that Leesburg had to build lines
along CR 501, SR 44, and CR 468 in order to duplicate what PGS already had in place along CR
468. PGS also argues that while witness Dismukes testified that no uneconomic duplication
would result if Leesburg continued to service the disputed area, he did not testiff regarding
whether Leesburg's extending facilities to serve the tenitory was, in the first place, uneconomic.
Witness Dismukes did not disagree with amounts put forth as Leesburg's costs or PGS's cost to

tie in to its CR 468 line of approximately $10,000. PGS concludes that Leesburg, by building
miles of pipe in order to serve an area literally within a few feet of PGS's lines, is preventing the

full utilization of PGS's infrastructure.

Staff Analysis and Conclusion
SSGC's and Leesburg's constitutional deference argument is without merit. The amendment

does not prohibit an ALJ from citing to an agency's interpretation of a statute or rule to support

the ALJ's independent analysis. The ALJ acknowledges that Section 366.04(3), F.S., and Rule

25-7.0472, F.A.C., do not expressly require consideration of "uneconomic duplication of
facilities" as a factor in resolving territorial disputes. He appropriately found adequate support to

evaluate "uneconomic duplication of facilities" in his review of the statute, rule, and

Commission Orders. The ALJ expressly recognized that the Commission resolved gas territorial
disputes by promoting the "longstanding policy of avoiding unnecessary and uneconomic

duplication of facilities."'o The ALJ cites Commission orders where a utility that caused

uneconomic duplication or that had considerable costs to provid^e utility service in a disputed

area was not permitted to serve customers in the disputed area.t" The ALJ was not in conflict
with the Florida Constitution when he considered previous Commission orders and statutory

interpretations on uneconomic duplication.

SSGC and Leesburg failed to provide support for rejecting the ALJ's determination that the

direction to consider uneconomic duplication of facilities when considering whether to approve a

territorial agreement under Rule 25-7.0471(2)(c), F.A.C. (the Tenitorial Agreement Rule) can be

read consistently with Rule 25-7.0472, F.A.C. (the Tenitorial Dispute Rule). Under Section

366.04(3Xb), F.S., when the Commission resolves territorial disputes for natural gas utilities, it
may "consider, but not be limited to consideration of, the ability of the utilities to expand

services within their own capabilities and the nature of the area involved, including population,

the degree of urbanization of the area, its proximity to other urban areas, and the present and

reasonably foreseeable future requirements of the area for other utility services." This language

contemplates uneconomic duplication as a factor in resolving tenitorial disputes.

" For example, Findings of Fact 127-128 contain a history of prior Commission decisions wherein uneconomic

duplication of facilities was a consideration in tenitorial disputes between natural gas utilities that were resolved by
Tenitorial Agreements.

'n For example: Gulf Coast Elec. Coop v. Clark,674 So. 2d 120, 122 (Fla. 1996); Gulf Power Co. v. Public Service

Commission,4S0 So. 2d987 (Fla. 1985).
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Any argument that PGS presented no evidence of uneconomic duplication is without merit when
considering the unrefuted testimony of Witness Wall, Vice President of Operations for PGS, that
Bigham West was "literally within 5 to 10 feet of the end of our (PGS) distribution system."40

Witness Wall also testified that the Bigham developments were 10 to 100 feet from PGS's lines
along CR 468.41 SSGC also ignores Witness Wall's testimony that it would cost only $100 to
$200 to tie into Bigham West.*'

Staff agrees with PGS that in Findings of Fact 127-129, the ALJ determined that the

consideration of uneconomic duplication of gas facilities can be read consistently with Rule 25-

7.0472, F.A.C., and is supported by ample Commission precedent. Leesburg failed to provide
adequate support to disturb these findings. Staff recommends that the Commission deny SSGC's

and Leesburg's exceptions to Findings of Fact 127-129 and acknowledge the ALJ's application
of facts to the relevant legal precedent to find considerations of uneconomic duplication relevant

to the dispute.

Conclusion of Law 162 is the summary to Findings of Fact 127-129, where the ALJ concludes

based on the evidence in the record that Leesburg's construction of gas facilities to serve Bigham
involved substantial and significant duplication of existing PGS facilities. The record does not

support a finding of no uneconomic duplication. Therefore, staff recommends that the

Commission deny SSGC's and Leesburg's exception to Conclusion of Law 162.

Race to Serve - Exceptions to Findins of Fact 130 and Conctusion of Law 151(b)a3

The ALJ found that Leesburg raced to serve the Bigham Development. SSGC and Leesburg filed
exceptions to the ALJ's o'race to serve" findings, as reflected in pertinent part below:

Finding of Fact 130. Leesburg argues that if uneconomic duplication of facilities
is a relevant factor, "the evidence of record demonstrates that the City will suffer
significant financial impact if it is not permitted to continue to serve the Bigham
Developments." The fact that Leesburg, with advance knowledge and planning,

was able to successfully race to serve Bigham, incurring its "financial impact"
after the territorial dispute was filed, does not demonstrate either that PGS meets

the standards to prevail in this proceeding, or that PGS should be prevented from
serving development directly adjacent to its existing facilities in the disputed

territory.
Conclusion of Law 151(b). The evidence clearly establishes that Leesburg knew
of the proximity of PGS's existing infrastructure to Bigham, and rather than work
with PGS, embarked on a race to serve the Bigham developments with as little
notice to PGS as was possible. In doing so, the Commission haso in the context of
electrical disputes, established that "[w]e always consider whether one utility has

oo wall rR 152.
atwall rR 154.
n'wall rR 156.
a3 There are two sequential Conclusion of Law paragraphs 151 in the Recommended Order, so they are referred to

herein as Conclusions of Law l5l(a) and (b). Conclusion of Law 151(a) concerns the "pay to play" Agreement

between Leesburg and SSGC. 15l(b) deals with Leesburg's race to serve. Conclusion of Law l5l(b) is the focus of
SSGC's exception that is being addressed here.
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uneconomically duplicated the facilities of the other in a'race to serve' an area in
dispute, and we do not condone such action." GuA Coast Elec. Coop. v. Clark,

674 So. 2d 120, 122 (Fla. 1996). There is no reason that it should be condoned

here.

SSGC states it made an Agreement with The Villages for Leesburg to be its natural gas utility,
and that Leesburg's contract with the Villages did not create a"race to serve" situation. SSGC

and Leesburg object to the ALJ's use of the term "race to serve" as it is not found in statute or

rule. According to SSGC, the ALJ improperly relied on the electric statute when he concluded

there was a"race to serve.o' SSGC asserts that the impact characterizing Leesburg's construction

as a "race to serve" punishes Leesburg for the timely construction of facilities necessary to

comply with its contractual obligation and the needs of the Villages. Leesburg asserts there is no

competent, substantial evidence to support a finding of a "race to serve," or that the City did not

conduct its actions publicly and in good faith, consistent with its obligations as a public entity

and pursuant to a lawful contractual agreement. Leesburg also contends that because the

infraitructure required to serve Bigham was constructed by the time of the hearing, it should be

on equal footing as to cost to serve with PGS, even though PGS's infrastructure predated the

dispute.

PGS's Response
SSGC's Exceptions to Findings of Fact 130 and Conclusion of Law 151(b) are closely related to

the starting point of existing facilities exceptions by SSGC and Leesburg to Findings of Fact74,
85-86, and 88, discussed above, and PGS's response to those findings apply here as well.

In addition, PGS argues that even though "race to serve" is not referenced in rule or statute, the

term is routinely referred to by the Commission and the Florida Supreme Court to describe the

"needless and reckless" duplication of utility facilities that is detrimental to the public interest

and which the Commission has a duty to prevent.

PGS argues that the term o'race to serve" is a very descriptive shorthand for the activity a utility
(in this case SSGC/Leesburg) engages in when it extends its lines into the territory of another

utility (in this case PGS) and then argues that it should not be punished for extending its lines

into the other utility's territory. Since it now has infrastructure in the disputed area, the o'racing

utility" argues it should be allowed to serve the disputed area. PGS asserts that in this case, the

'orace to serve" went further because the encroaching utility (Leesburg/SSGC) continued its

encroachment by continuing to build infrastructure during the pendency of the territorial dispute.

PGS argues that the Recommended Order accurately characterizes the activity of Leesburg as a

race to serye.

PGS argues that the cases Leesburg offers in its exceptions fail to support the positions

advocated by Leesburg. For example, Leesburg relies upon the holding in McDonald v'

Department-of Banking and Finance, 346 So. 2d 569 (Fla. lst DCA 1977), to stand for the

proposition that de novo administrative hearings should be based on the facts as they exist at the

ii-i of the agency's final action. PGS asserts that while McDonald does stand for the

proposition thaithe court should permit evidence of circumstances as they exist at the time of the
^hearing, 

the case does not suggest that in a territorial dispute, one party may take advantage of
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the delay during the adjudication of a dispute in order to improve its position. PGS asserts that

the other cases cited by Leesburg are equally inelevant to determining the starting point for
uneconomic duplication of facilities in the adjudication of territorial disputes between utilities or

a"race to serve."

PGS also argues that the actual territorial disputes cases cited for authority by Leesburg fail to
support the positions taken by Leesburg. None of the cited cases provide any guidance for
determining when the start time for making uneconomic duplication of facilities determinations

is, or relate to a race to serve in such a way that would support Leesburg's cost to serve position

as being equal with PGS. These cases do not assist Leesburg's position regarding uneconomic

duplication of facilities in its "race to serve" Bigham.

Staff Analysis and Conclusion
SSGC's and Leesburg's arguments that Leesburg will suffer significant financial impact if not

permitted to serve Bigham are rejected by the ALJ. This alleged adverse financial impact was

incurred by Leesburg after the filing of the petition. Leesburg built its facilities with knowledge

of PGS's preexisting infrastructure, but that does not mean Leesburg was entitled to do so. The

record is replete with examples of Leesburg's advanced knowledge of PGS's preexisting

infrastructure and service immediately adjacent to this area. (Findings of Fact 34-38) SSGC's

and Leesburg's disagreements with the ALJ's determination disregard the entirety of the law on

"race to serve" as well as the Commission's precedent and authority to adjudicate territorial

disputes and is akin to their assertions that The Villages should be able to select its gas service

provider.

Leesburg's contention that its completion of the facilities required to serve Bigham prior to the

date of the hearing should have removed the considerations of "uneconomic duplication of
facilities or o'race to serve" from the ALJ's determination of cost to serve is unsupported. The

ALJ cannot ignore the competent, substantial evidence in the record concerning PGS's

preexisting gas infrastructure in the area or Leesburg's substantial cost to serve the same area'

Leesburg witness Rogers testified that Leesburg, as far back as September 2017, recognized it
would be infringing on PGS tenitory, ani as such, it needed a territorial agreement with PGS,

but declined to raise the matter with PGS.aa

Further, SSGC disputes Finding of Fact 130, by referring to evidence that is not in the record

(PGS's original costs to serve the arca adjacent to Bigham) and further argues that the ALJ failed

to consider that evidence. Section 120.57(1Xk), F.S., establishes the standards by which an

agency shall consider exceptions to finding of fact, stating in pertinent part:

The final order shall include an explicit ruling on each exception, but an agency

need not rule on an exception that does not clearly identify the disputed portion of
the recommended order by page number and paragraph, that does not identiff the

legal basis for the exception, or that does not include appropriate and specific

citations to the record.

no TR 569-57 t, s76.
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SSGC's and Leesburg's exceptions to Finding of Fact 130 were deficient in that each failed to
include appropriate and specific citations to the record.

The alleged adverse financial impact upon Leesburg that the ALJ's o'race to serve" finding
would have upon Leesburg is not a compelling argument. Leesburg offers no citations to the

record sufficient to overcome the ALJ's extensive findings regarding Leesburg's deliberate

actions that resulted in uneconomic duplication of facilities in its "race to serve" Bigham. The

Commission cannot reject or modify the findings of fact unless the Commission first determines

that the findings of fact were not based upon competent and substantial evidence, or that the

proceedings upon which the findings were based did not comply with the essential requirements
-of 

la*.os Further, financial need is not a relevant factor to be considered by the Commission in

resolving a territorial dispute. Therefore, staff recommends that the Commission deny SSGC's

exception to Finding of Fact 130, as it is supported by competent and substantial evidence.

As to Conclusion of Law 151(b), SSGC's and Leesburg's failures to file exceptions to the ALJ's
Findings of Fact 34-38, which detail SSGC's and Leesburg's actual knowledge and

rerponiibility to acknowledge that PGS was serving the area immediately adjacent to Bigham,

are- facts that support a finding of a oorace to serve," and cannot be ignored as inconvenient. As

these findings directly support Conclusion of Law 151(b), regarding Leesburg's "race to serve,"

a pafiy that files no exceptions to certain underlying findings of fact has thereby expressed its

agreement with, or at least waived any objection to, those findings of fact.""

Staff agrees with PGS's response to Leesburg's argument that the starting point for consideration

of uneJonomic duplication and a "race to serve" is not the hearing date and that the cases cited

by Leesburg do not support its argument. Staff agrees that the holding in McDonald,346 So. 2d

i Sg+, stands for the proposition that the ALJ should consider relevant evidence that exists at the

time of the agency's final action. However, there is no support for the argument that facts

associated with the amount of infrastructure that Leesburg was able to build before the date of
the hearing should be disregarded in a territorial dispute. To the contary, the concept of a o'race

to serve" ii a well-established factor to be considered in a territorial dispute and facts underlying

a 'orace to serve" argument are appropriately raised at the time of hearing. The proposition for

which McDonald was cited by Leesburg actually supports the notion that "race to serve"

evidence that exists at the time of the agency's final action should be considered. As such, the

ALJ confirmed that the amount of infrastructure that Leesburg was able to build before the date

of the hearing is a relevant factor in a territorial dispute. He did so by concluding:

...the "starting point" for determining the necessity of facilities is the disputed

tenitory property before the installation of site-specific interior distribution and

service liner. to find otherwise would reward a"raceto serye."47

SSGC makes a similar argument that the ALJ's Finding of Fact 88 ignored the financial needs of
The Villages by arbitrarily selecting a starting point; however, SSGC failed to provide a specific

as Section 120.57(lXl), F.S.
a6 Envtl. Coalition of {la, lnc.,586 So. 2d at 12l3 (Fla. I't DCA l99l); see qlso Colonnade Med. Ctr., lnc.,847 So.

2d 540, at 542 (Fla.4th DCA 2003).
a7 Finding of Fact 88.
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reference to legal authority that might support its position. As noted above, financial need is not
a relevant factor to be considered by the Commission in its resolution of a territorial dispute. On
the other hand, a oorace to serve'o is a factor to be considered at the time of hearing and the facts

underlying a"race to serve argument are appropriately raised at the time of hearing.

SSGC makes an additional argument that the ALJ did not make a specific finding that any portion

of Bigham was the service area of PGS either at the time Leesburg began to provide service therein,

or at the time PGS filed its petition. Howevero SSGC again failed to provide any legal support for its
second exception to Conclusion of Law 151(b)(and Findings of Fact 85, 88 and 130), other than to
repeat its argument that The Villages should have been permitted to select its own provider. The

argument that Bigham was completely unclaimed territory until The Villages chose to build there and

the developer could therefore choose its own gas service provider, has no support in the record and is

contrary to the law. SSGC has failed to provide a basis to disturb the ALJ's Findings of Fact or
Conclusions of Law conceming Leesburg's "race to serve" Bigham.

Leesburg and SSGC failed to provide a basis upon which the Commission should substitute

Leesburg's assertions that it should benefit from its construction efforts during the pendency of
this hearing, for the ALJ's Conclusion of Law 151(b).

Staff recommends that the Commission deny the request for exceptions to Finding of Fact 130

and Conclusion of Law 151(b).

Customer Preference - Exception to Conclusion of Law 166
The ALJ found that customer preference should not play a role in the resolution of this dispute.

In Conclusion of Law 166 he found:

Conclusion of Law 166. The factors set forth in rule 25-7.0472(2)(a)-(d), on the

whole, strongly favors PGS's right to serve Bigham. Thus, customer preference

plays no role.

Both SSGC and Leesburg took exception with this finding. They argue that the customeros

preference (that is The Villages' preference) is for Bigham to be served by Leesburg, and that the

ALJ should have considered this.au

Leesburg encourages the Commission to reweigh the evidence by arguing that under a majority
of the factors, both parties were equally capable of serving Bigham. Leesburg, as a municipal

utility, highlights that it prevailed under one category, the ability to provide other utility services

to the area in addition to gas. PGS, a public utility that provides only natural gas service, was

never a viable contender in this category. Ignoring that PGS prevailed under the other factors,

Leesburg seeks a substitute ruling that the parties' cost to serve was substantially equal and

therefore customer preference is relevant, and would break the tie.

a8 At the conclusion of the evidentiary proceedings on June 24, 2019, the hearing was recessed, and the public

comment period was convened as noticed. No non-party customers or other members of the public appeared' The

public comment period was then adjourned.
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PGS's Response
PGS argues that SSGC and Leesburg are asking the Commission to ignore the large number of
frndings of fact, conclusions of law, and evidence in the form of exhibits, maps, and testimony,

that show that Leesburg's costs to serve greatly exceed those of PGS by millions of dollars. PGS

asserts the cost to extend service to the nighu. Developments for PGS was at most $11,000,4e

while the cost to extend service for Leesburg was $1.94 million.5o PGS further argues that the

Agreement between SSGC and Leesburg would cause Leesburg to spend up to $2.2 million in

additional costs.sl In view of this overwhelming evidence on cost to serve and other factors, the

ALJ determined that the factors strongly supported PGS, and therefore, customer preference

plays no role in determining which utility should serve the disputed area.

Staff Analysis and Conclusion
Staff disagrees with the assertions that there is no competent, substantial evidence to support the

ALJ's conclusion that customer preference should not be a factor in this dispute. The ALJ

supported his Conclusion of Law 166 by laying out the factors contained in Rule 25-

l.O4lZQ)@)-(d), F.A.C., that favor PGS. The final factor in a cost to serve determination in a
territorial dispute is found in Rule 25-7.0472(2Xe), F.A.C., which provides the Commission may

consider "Customer preference if all other factors are substantially equal." Because all of the

factors are not substantially equal, customer preference should not be considered.

Conclusion of Law 166, is supported by a multitude of findings, including Findings of Fact 20-

30,64-65,89, 91, 93, and 96. These findings establish the starting positions for the two utilities

and the resulting costs to serve, the distance of Leesburg's mains at the time that Leesburg

entered the Agreement, and Leesburg's awareness that PGS was the closest provider to the three

Bigham developments. Thus, SSGC and Leesburg waived any exceptions concerning PGS's

preexisting faciiities and service to the area adjacent Bigham. SSGC and Leesburg's failure to

object to the Findings of Fact that supported the ALJ's Conclusion precludes them from taking

exception with Conclusion of Law 166. Aparty that files no exceptions to certain frndings of fact

"has thereby expressed its agreement with, or at least waived any objection to, those findings of
fact. " 

52

For the reasons stated above, staff recommends that SSGC's and Leesburg's exceptions to

Conclusion of Law 166 to the Recommended Order be denied.

General Exceptions to the ALJ's Ultimate Conclusion
enderorderbyfindingPGSshouldbeawardedthedisputed

territory:

[I]t is recommended that the Public Service Commission enter a final order

awarding People's Gas System the right to serve Bigham North, Bigham West,

4e TR 194. 2oo-2ol
50 TR 555
5r See Finding of Fact 97 . In addition to the foregoing, Leesburg, in its response to interrogalories, indicated that it
,,anticipates spending an amount not to exceed approximately 52.2 million dollars for gas lines located on county

roads 501 and468."
s2 Envtl. Coalition of Fla., Inc., 586 So. 2d at l2 l3 ; see also Colonnade Med. Ctr., Inc., 847 So. 2d at 542
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and Bigham East. The award should be on such terms and conditions regarding

the acquisition of rights to facilities and infrastructure within the Bigham
developments by People's Gas form the City of Leesburg -gr South Sumter Gas

Company, LLC, as deemed appropriate by the Commission."

SSGC and Leesburg reject the ALJ's conclusion and recommendation awarding the disputed

territory to PGS. In their opinions, the weight of competent, substantial evidence and appropriate

construction and application of applicable law should result in a recommendation that Leesburg

may continue to serve Bigham. SSGC and Leesburg take further exception that the ALJ's
ultimate conclusion may result in PGS's acquisition of Leesburg's property, which SSGC argues

would be a taking. According to Leesburg, neither the ALJ or the Commission have the right to

divest Leesburg's property rights to facilities and infrastructure owned by Leesburg without due

process.

PGS's Response
PGS argues that SSGC's and Leesburg's final exceptions are requests that the Commission

ignore the ample and overwhelming weight of the competent and substantial evidence that the

ALJ used to conclude that PGS should serve the Bigham Developments.

Staff Analysis and Conclusion
SSGC's and Leesburg's general exceptions are devoid of the required legal citation or support to

quatify as an exception. Exceptions must identifr the disputed portion of the recommended order

by page number or paragraph, must identify the. legal basis for the exception, and include any

appiopriate and specifrc citations to the record.)o Staff recommends that the Commission reject

and deny SSGC's and Leesburg's general exceptions.

Conclusion
Neittrer SSCC or Leesburg have presented any legally justifiable basis for rejecting or modifying

any portion of the Recommended Order. Therefore, staff recommends that the Commission deny

all of SSGC or Leesburg's filed exceptions.

53 Recommended Order pages 63, 64.
5n Rule 2l-r06.2t7(t), F.A.c.
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lssue 3.' Should the Commission approve the Recommended Order submitted by the

Administrative Law Judee?

Recommenaation: irr. The Commission should approve and adopt the attached

Recommended Order (Attachment A) as the Final Order in this docket. (Trierweiler, Harper)

Staff Analysis: Staff recommends that the Commission adopt the ALJ's findings of fact.

According to Section 120.57(1Xl), F.S., the Commission may not reject or modify the

recommended findings unless it first determines from a review of the entire record that the

findings of fact were not based upon competent, substantial evidence or that the proceeding on

which the findings were based did not comport with the essential requirements of law.

Staff has reviewed the Recommended Order and believes that the findings of fact are based upon

competent, substantial evidence that is consistent with the evidence presented by the staff and

parties' witnesses. Further, staff believes that the proceedings before the ALJ comported with the

essential requirements of law. Consistent with staffs recommendations in Issues 1-2, staff
recommends that the Commission adopt the findings of fact without modification.

The Commission may reject or modify the conclusions of law or the interpretation of
administrative rules over which it has substantive jurisdiction. When doing so, the Commission

must state with particularity its reasons for modiffing or rejecting the conclusion or

interpretation. In addition, the Commission must make a finding that its substituted conclusions

of law or interpretations of rule are as, or more reasonable than, that of the Administrative Law

Judge. Section 120.57(l)(l), F.S. Commission staff recommends that the conclusions are

consistent with prior Commission interpretations and decisions'

Based on the foregoing, staff recommends that the Commission adopt the ALJ's Recommended

Order, found in Attachment A, as its Final Order, regarding this petition. Accordingly, Peoples

Gas System should be awarded the right to provide natural gas service to Bigham North, Bigham

West, and Bigham East.
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lssue 4.' Should this docket be closed!

Recommendation: Yes the Docket should be closed upon the issuance of a final order after

the time for filing an appeal has run. (Trierweiler, Harper)

Staff Analysis: The docket should be closed upon the issuance of a final order and after the

time for filing an appeal has run.
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STATE OF FLORIDA
DIVISION OF ADMIN]STRATIVE HEARINGS

PEOPLES GAS SYSTEM,

Peti.tioner,

SOUTH SUMTER GAS COMPANY, LLCI
AND CITY OF LEESBURG,

Respondents,

Case No. lB-4422

RECOMMENDED ORDER

Pursuant to notice' a final hearing was held in this case

on June 24 through 21, 20L9, in Tallahassee, Florida' before

E. Gary Ear1y, a designated administrative law judge of the

Division of Adninistrative Hearings ('DOAH") '

APP,EARANCES

For Petitioner: Andrew M. Brown' Esquire
AnsIeY lrlatson, Esquire
Macfarl"ane Ferguson & McMu]Len
suite 2000
201 North Franklin street
Tampa, Florida 33602

Frank C' KruPPenbacher, Esquire
Frank Kruppenbacher, P.A.
9064 Great Heron Circl'e
orlando, Florida 32836

For Respondent South Sumter Gas Company:

John L. lrlharton, Esquire
Dean Mead & Dunbar
2l-5 South Monroe Street, Suite 815
Tallahassee, Florida 3230f
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Floyd Self' Esquire
Berqer Singerman, LLP
ctr.i f 6 1nl

313 North Monroe St.reet
Tallahassee, Florida 32301

For Respondent city of Leesburg:

Jon c. MoYle. Esquire
Karen Ann Putnal, Esguire
Moyle Law Firm' P.A.
118 North Gadsden Street
Tallahassee, Florida 32301

STATEMENL OF THE ISSUES

This proceeding is for the purpose of resolving a

territorial dispute regarding the extension of gas service to

areas of The villages of sumter Lake ("The villages") in sumter

County/ Florida, pursuant to section 366.04(3) (b)/ Florida

Statutes, and Florlda Administrative Code Rule 25-1 'Q412; and

whether a Natural Gas System Construction, Furchase, and Sale

Agreement ("Agreement") between the city of Leesburg

(.,Leesburg") and South Sumter Gas Company (*SSGC") creates a

..hybrid,, publlc utility subject to ratemaking oversight by the

Public Service Conmission ("Commission") '

PRELIMINARY . STATEMENT

On February 23, 20L8, Peoples Gas System ("PGS" or

"Petitioner") filed a Petition of Peoples Gas System

("Petition"), with the Commission whj-ch alleged that a

territorial dispute exists between PGS and Leesburg or sscc

(collectiveIy "Respondents"), or a combination thereof, with
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respect to the rights of each to serve customers in Sumter

county, Florlda, incLuding The ViIlages.

on June 28, 2OLA, The Commissj-on entered an Order Denying

[Respondents, ] Motions to Dismiss Peoples Gas Syslemf s Petition

to Resolve Territorial Dispute ("Order"), which denied

Respondents, separately f11ed notions to disniss and recognized

..our statutory responsibility to lesofve any territorial dispute

upon petition and . to consider the cost of each utility to

provlde natural gas service Lo the disputed area presently and

in the future,"

The petition was referred to DOAH on August 2L, 2OI8'

assigned to Administrative Law {tudge (*ALJ") Donald R'

Alexander, and set for a final hearing on January 28

through 3t, 2019,

on September 7, 2018, Leesburg fited a CounLer Petition'

which objected to efforts by PGS to serve the American cernent'

facility in sumter County. After a series of mdtions and

responses were filed, an ordei on counter Petition was entered

on September 28,20L8, which noted that the subject matter of

thecounterPetittonwaslnthejurisdictionofthecommisslon

and, until such tlme as the American Cement dispute is referred

by the Commission' DOAH has no authority to address that lssue'

OnSeptember20,2ols,theCommissionfiledaNoticeof

Participatlon by the staff of the Commission'
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On December 20, 2018, SSGC, on behalf of the parties and

after consultation wi-th the ALJ's office, filed an unopposed

Motion for a continuance to a Date Certain. The motion was

granted on December 2t, 2QL8, and the final hearing was

reschedul-ed for April L through 5, 2019.

on January LO, 2019, SSGC filed an Unopposed Motion for

Entry of Confidentiality and Protective Order which sought

protection from public disclosure of certain trade secret and

confidential business informatlon, which motion was granted on

January L4, 2119' on January !5, 2019, SSGC rnoved to amend the

Confidentiality and Protective order, which was granted on

January 24, 2019.

On t'4arch 25t 2}lg, SSGC filed a Stipulated Motion for

continuance of the April 1 through 5, 20L9, final hearing' which

was granted on March 28t 2OLg. A Third Notice of Hearing was

enteredonApril3,2olgIwhichrescheduledthehearingfor

June 24 through 28, 2019.

Betweenapril3,2o!g'andtheqonmencementofthefinal

hearing, a series of evidentiary and procedural motlons were

fil.ed, dispositi.on of which are as refLected in the docket'

On June 1'1', 2OLg, this case was transferred to the

undersigned, and a telephonic pre-hearing conference was heLd on

June 14, 2019. At the concrusion of the hearing' an addendum to

Notice of Hearing was entered that established a public comment
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period during the final hearing for any non-party customer to

receive oral or wrltten communications regarding the territorlal'

dispute pursuant to section 366.04(4).

On ,lune 2L, 2OLg, the parties filed their Joint Pre-hearing

Stipulation, which included stipulated issues of fact and law.

Arnong the stipulated facts was that "[tJhe issues of cost of

capital and amortization and depreciation are not applicable to

this dispute. "

The final hearing was convened as scheduled on June 24,

zOLg, At the concfusion of the evidentiary proceedings on

June 24,2019, the hearing was recessed, and the public comment

period was convened as noticed. No non-party customers or other

members of the public appeared. The public connent period was

then adjourned,

Petitioner called as witnesses: Thomas J. Szelistowski'

pGS's president; Rick WaII, PGS, s Vice President for engineering

and operationsi Bruce Stout. PGS's gas design Project Manager;

Dr. Stephen Durham, who was accepted as an expert in economics;

James CaIdweII, a PGS engineer in research and planning; Terry

Deason, a former Public service comnissioner, who is recognized

as an expert in energy policy; and Richard Moses, Bureau Chief

of the Conmission's Bureau of Safety, PGS Exhibits !, 2,

4 through 13, L6t Ig through 2I, 21, 29 through 32, 44 through

46, 49,5!, and TL through 80 were received in evidence'
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Leesburg called as witnesses: A1 Minner, Leesburg's City

Managert Jack Rogers, Director of Leesburg's natural gas

department, who was tendered and accepted as an expert in

natural gas operations, construction and safety; Joe Garcia' a

former PubIlc Service Corunj'ssioner, who was tendered and

accepted as an expert in energy policy; Thomas Geoffroy, General

Manager and chief Executive officer for Florida Gas utility

("FGU';, who was tendered and accepted as an expert in natural

gas supply and operationsi and Dr' David Dismukes. who was

tendered and accepted as a.n expert in economlcs and regulatory

pol.cy, Leesburg Exhlbits 1- through 6a, 8 through L2, 16, and

lgthrough23werereceivedinevidence.LeesburgExhibit?was

included as an attachment to Leesburg Exhibit 24, and, thus' was

not separatelY introduced.

SsGCcalledaswitnesses:RyanMcCabe,operationsManager

for The Villages; Matthew Lovo, Purchasing Director for The

ViIIages; and Thomas McDonough, Director of Development for The

Villages. sscc Exhibits 1 through 18 were received in evidence.

Theseven-volumeTranscriptofthefinalhearing,along

withaseparateTranscriptoft'hepubliccommentportionofthe

final hearing, was filed on .ru1y 25, 2019' The Lime for

submission of post-hearing subrnlssions was set at 30 days from

the date of the filing of the transcript' Oach Party was

allowed 50 pages for their post-hearing subm'i'ssions' In
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addition, each party was allowed to file a separate memorandum

not to exceed 10 pages to address a motion to strike certain

testimony from Mr. McDonough regarding cost of extending

residential service that was developed between March 15 and

March 30r 2019.

Motion to .Stril(e

During the fead-up to the final hearing, the cost-per-home

for SSGC to extend service to customers in The Villages' Bighan

Northr Bighan west, and Bigham East developments (colLectively

"Blgham" or the "Bighan developments") of $1,800 -- an estinated

amount -- was provided by Respondents in their written discovery

responses and carporate representative deposition, was accepted

by the parties as the representative cost-per-horne figure, and

was refied upon by expert.s in the development of their opinions.

That $1r800 figure formed the basls for most of the economic

evidence and testinony offered by PGS and Leesburg'

In the final" hours of Lhe third and final day of the

hearing, Mr. McDonough testified that he was asked to devefop a

more refined calculation of costs incurred by sscc to run the

service Iines to the residences in the Bigham devel-opments.

starting around March 15 and continuing through March 30' 2019,

Mr. McDonough conferred with SSGC's accountants; reviewed

invoices generated for the work; and determined that the actual

cost of service was $1r2I9 per residence'
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PGS made an ore tenus motion to strike, arguing that the

information regarding Mr. McDonough's calculations and opinions

were based on nevr figures that had not been provided to PGS

prior to Mr. McDonough's testimony at hearing.

SSGC argued that, although Mr. McDonough had been deposed

as a corporate representative fact witness of SSGC in

Novenber 20t7, he was not subseguently deposed as an expert

during the expert witness deposition window created by .'udge

Alexander in his January !L, 2O!9, Order Granting Unopposed

Motion for Modification of Discovery schedule. That argument

fails to recognize that the deposition window for expert

wi.tnesses closed on March 15, 2019, the very day Mr' McDonough

started his work, and that discovery closed altogether on

March 22, 2O!g, By the time Mr. McDonough completed the new

calcuJ.atlons around March 30, 2019, PGS had no ability to know

ofthosecalculations,andopinlonsderived'therefrom,through

deposition, written discovery, or otherwise, short of

Respondents voluntarily providing the new calculations and

advlsing PGS of their intent to rely upon them' Despite the

breadth of the october 2, 2O!8, Modified order of Pre-hearing

Instructions, Respondent made no effort to disclose the newly

created cost-Per-home figures,

SSGC correctly noted that, although the $1'800 figure was

provided by SSGC in responses to interrogatorLes served on

-41



Docket No. 20180055-GU
Date: January 3,2020

REVISED
ATTACHMENT A

November 2, 20L8, the rules of discovery contain no continuing

obligation to supplement responses that were complete and

accurate at the tlne. sscc also noted that the information was

correct when Mr. McDonough was deposed in November 2018 as the

corporate representative in a rule 1.310(b) (6) deposition' and

that PGS had not sought to re-depose him as an expert before the

close of the time for taking expert depositlon' Nonetheless,

the inforrnation developed by Mr. McDonough wae not subject to

discovery, and could not have been elicited d-n a second

deposition, since discovery was closed by the time he performed

his calculations.

Under the circumstances, the undersigned finds and

concludes that it would be a surprise and unfairly prejudicial

to PGS to allow the .newly created infornation to be received in

evidence in lieu of the figure provided by Mr. McDonough as the

corporate representative and in responses to written discovery.

See S 90,403, Fla. Stat' Therefore' the motion to strlke is

granted, and Mr. McDonough,s testimony and evidence designed to

establish a cost to extend service to Bigham residence.s that

differs from the $1,BOO cost previously provided by SSGC and

relied upon by the parties will not be considered.

On August !6, zOLg, Leesburg filed an Unopposed Moti"on for

Extension of Time to File Proposed Recommended orders. The

Motlon was granted, and the time for filing proposed recommended
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orders was extended to and includlng September 6, 2OL9' Each

party tj_mely filed a Proposed Recommended order ('PRo")' which

has been considered in the preparation of this Reconunended

Order.

References to statutes are to Florida statutes (2018),

unless otherwise noteo.

FINDINGS OF FACT

The Parti-gs and Stj-prifated Issues

t. PGS is a natural gas local distribution company

providing sales and transportatlon delivery of natural gras

throughout many areas of the State of Florida, including

portions of Sumter County. PGS is the largest natural gas

provider in Florida with appraximately 390,000 customers' over

600 full-time employees, and the same number of construction

contract crews, PGS's system consists of approxirnately 19'000

miles of distrlbution mains throughout Florida' PGS operates

systems in areas that are very rural and areas that are densely

poputated.PGscurrentlyservesmorethan45,000customersin

Sumter and Marion counties. PGS is an investor-owned "natural

gas utilitY,,, as defined in section 366.'04(3) (c), and is subject

to the Corunission's statutory jurisdiction to resoLve

lerritorial disPutes.

2. Leesburg is a municipality in central Florida with a

population of approximately 25,OOO within the city Iimits' and a

10
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broader metropoLitan service.area ("MSA") population of about

50,000. Leesbuxg provides natural gas service in portions of

Lake and Sunter counties. Leesburg is a "natural gas utility"

as defined in section 356.04(3) (c). Leesburg has provided

natural Eas service to its customers since 1959, and currently

serves about 14,000 residenLial, commercial, and industriaL

custoners both within and outslde its city limits via a current

systern of approxirnately 2?5 miles of distribution Iines'

Leesburg is subject to the commission's statutory jurisdiction

to resolve territorial disputes

3. SSGC is a Florida linited liability company and an

operating division of The ViIlages. SSGC is the entity through

which The Vil}ages has entered into a written contract with

leesburg aulhorizing Leesburg to supply natural gas services to,

initially, the Bigham developments '

4. The issues of cost of capital and amortization and

depreciation are noL applicable to this dispute '

The Dispute

5. A territorial dispute is a disagreement over which

naturalgasutilitywillserveaparticulargeographicarea.In

this case, the area in dispute is that encQmpassed by the Blgham

developments.

6, PGS argued that the diepute shoul'd be expanded t'o

include areas not subject to current development, but that are

l_l
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within the scope of anticipated Villages expansion. The

extension of this territorlal dispute beyond the Bigham

developments is not warranted or necessary, and would have the

effect of establishlng a territorial boundary in favor of one of

the parties.

" 7. As a resul.t of the Agreement to be discussed herein,

SSGC has constructed residential gas infrastucture within

Bigharn, and has conveyed that j.nf,rastructure to Leesburg'

Leesburg supplies natural. gas to Blgham, bi1ls and col"lects for

gas servlce, and is responsible for upkeep, maintenance, and

repair of the gas system. The question for disposition in this

proceeding is whether service to Blgham is being lawfully

provided by Leesburg pursuant to the standards applicable to

territorial disputes.

Natural Gas Regulation

B. PGS j's an investor-owned public utility' It is subject

to the regulatory jurisdiction of the conmiesion with regard to

rates and service. Its profits and return on equity are

llkewise subject to regulation.

g. Leesburg is a munici-pal natural gas utility' The

Commission does not regulate, or require the reportlng of

nunicipal natural gas utility rates' conditions of service'

rate-setting' or the billing, collection, or dlstribution of

revenues. The evidence suggests that the reason for the "hands-

rz
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off" approach to rnunicipal natural gas utilities is due to the

ability of municipal voters to self-regulate at the ballot box.

pGS argues that customers in The Villages, as is the case with

any customer outside of t.he Leesburg city limits, do not have

any direct 6ay in how Leesburg sets rates antl terms of service.l/

That may be so, but the Legislature's approach to the

administration and operation of municipal natural gas utilities,

with the exception of safety reporting and territorial disputes'

is a matter of, legisLative policy that is not subject to the

authority of the undersigned.

History of The Villages

lo.TheVillagesisaserlesofplannedresidentia].areas

developed under common ownership and development ' rts

communities are age-restricted, limited to persons age 55 and

older. It has been.the fastest growi-ng MSA for medium-sized and

up communities for the pase five years.

l"l. The Villages started in the 1970s as a nobile home

community known as Orange Blossom Gardens in Lake County' That

community proved to be successful, and the concept was expanded

in the 1980s to include developments with golf courses and

cfubhouses, ResidenEs began to.customize their mobile homes to

the poinc at which the lnvestment in those homes rivaled the

cost of site-built homes.
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L2. In the 1990s, The Villages went to site-built home

developments. By then, one of the two original developers had

sold his interest to the Qther, who proceeded to brlng his son

into the business. They decided that their approach of building

homes should be more akin to traditional development patterns in

which growlh emanates from a central hub. Thus, in 1994, the

Spanish Spri.ngs Town Center was buiIt, with an entertainment hub

surrounded by shopping and amenities. It was a success.

13. By 2000, The Villages had extended southward to County

Road ("CR"\ 466, and a second town centerf Lake Surnter landing,

was constructed, The following years, to the present, saw The

Villages continue its southward expansion to State Road

(*SR') 44, where the Brownwood Town Center $tas constructed, and

then to its southernmost communities of Fenney, Bigham North,

Bigham West, and Bigham East, Lthich center on lhe intersection

of CR 468 and CR 501.

t4. The Villages currentl-y constructs betr"teen 200 and

260 residentia] houses per month. Contractors are on a

computerized schedule by which all tasks involved in the

construction of the home are set forth in detail. The scheduLe

was described, aptly, as rigorous. A delay by any contractor in

the completion of the performance of its task results in a

cascading delay for folfowing contractors.

L4

-47 -



Docket No. 20180055-GU
Date: January 3,2020

REVISED
ATTACHMENT A

Gas Service in the Area

15. Gas mains are generally "arterial" in nature, with

relat.ivel-y large distribution mains operating at high

di.stribution pressure extending outward from a connection to an

interstate or intrastate transmission line through a gate

station. Small.er mains then "pick up" growth along the line as

it develops, with lower pressure service lines completing the

s ystem.

16. In 1994, Leesburg constructed a gas supply main from

the terminus of its existing facility at the Lake County/Sumter

County line along CR 470 to the Coleman Federal Prison.

L'l. In August 2009, PGS was granted a non-excfusive

franchise by the city of wildwood to provide natural gas service

to Wildwood. SSGC Exhibit 6, which depicts Lhe boundaries of

t,he City of Leesburg, the City of Wildwood, and the City of

Coleman, demonstrates that most, if not aLlf of the area

encompassed by the Bigharn developments is within the Wildwood

cicy linits,

18. In 2015, the interstate Sabal Trail transmission

pipeline was being extended south through Sumter County. The

line was originally expected to run in close proximity to

Interstate ?5. Even at that location, Leesburg decided that it

would construct a gate station connecting to the Sabal Trail

15
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pipeline to provide backfill capabilities for its existing

facil_ities in Lake county, and for its coleman prison customer.

19. In 2016, the Sabal Trail pipeline was redirected to

come much closer to the municipal limits of Leesburg. That

decision made the Leesburg deternination to locate a gate

station connecting to the sabal Trail pipeline much easier, In

addition, construction of the gate station while the Sabal Trait

pipeline was under construction made construction simpler and

Iess expensive' By adding the connecting lines to the Sabal

Trail pipeline while it was under construction, a "hot tap" was

not required.

20. In May 2016, PGS began extending its gas distribution

facilities to serve industrial facilities south of coleman. It

started from the terminus of its existing main at the

intersection of sR 44 and cR 468 -- roughly a mile and a half

west of the Lake county/sumter county line and the Leesburg city

limit -- along CR 468 to the intersection with U.S' Highway 301

(*US 301'), and extending along US 301 to the town of Col'eman by

.lanuary 201?. The distribution Line was then extended south

along US 301 to Sumterville.2/ In addition, Sumter County built

a ]ine off of the PGS line to a proposed industrial

customer/industrial park to the south and west of coleman, which

was assigned to PGS.

IO
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2L, It is common practice for investor-owned utilities to

extend service to an anchor customer, and to size the

infrastructure Lo all-ow for the addj'tion of customers along the

route. By so doing, there is an expectation that a line wi-ll be

fully utilj-zed, resulting in lower customer cost, and a return

on the investment. Nonetheless, PGS has not perforrned an

analysis of the CR 468/US 301 line to determj-ne whether PGS

woufd be able to depreciate those lines and recover the costs.

22, The cR 468/VS 301 PGS distribution fine is an eight-

inch Line, which is higher capacity in both size and pressure'

The entire line is ceramic-coated steel with cathodic

protection, which is the rnost up-to-date material.

23. PGS sized the CR 468/US 301 distribution fine to

handle additionaf capacity to serve growth along the corridor.

Although PGS had no territorial or developer agreement relating

to any area of The Villages when it instafled its cR 468/US 301

distrlbution line, PGS expected growth in the area, whether it

was to be from The Villages or from another developer. Although

it did not have specific loads identified, the positioning of

the distribution line anticipated residential and commercial

development along its route. NonetheLess, none of the PGs lines

vrere extended specifically for future villages developments.

PGS had no territorial agreement, and had no discussion with The

Villages about serving any development along the mains'

t7
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24, PGS constructed a gate station at the intersection of

CR 468 and CR 501 connecting to the Sabal Palrn pipeline to serve

the anchor industrial facilities' The Sabal Trail gate station

was not constructed in anticipation of service to The Villages.

Gas Service to The Villages

25. In 20L7, The Villages decided to extend gas service to

its Fenney development, located along CR 468. Prior to that

decision, The Villages had not constructed homes with gas

appliances at any residential location in The Villages.

26, The villages has extended gas to commercial facilities

associated with its developments north of SR 44' which had

generally been provided bY PGs'

27. The Villages' developnent in Fruitland Park in Lake

County included commercial facilities with gas constructed'

installed, and served bY Leesburg.

28, Prior to the time in whj-ch the Fenney development was

being planned, The villages began to reguire joint trenching

agreements with various utilities contracted to serve The

Vitlages, including vlater, sewer' cable TV, irrigation, and

electric lines. Pursuant Lo these trenching agreements, The

Villages' contractors excavate a trench to serve residentiaL

facilities prior to construction of the residences. The

trenches are typically four-feet-wide by four-feet-deep. Each

of the utillties install- their lines i-n the trench at a

18
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designated depth and separation from the other utility Lines 1n

order to meet applicable safety requirements' Using a conmon

trench allows for uniformity of installation and avoids

installation mishaps that can occur when Lines are installed

after other lines are in the ground. The trenching agreements

proved to be eff,ective in resolving issues of cornpetinq and

occasionally conflicting utility line development.

29, The PGS CR 468 distribution line runs parallel to

CR 468 along the northern boundary of the Fenney development.

Therefore, PGS was sel.ected to provide eervice when the decision

was made to extend gas service into Fenney. PGS enlered into a

developer agreement with The villages that was limited to work

in Fenney.

30. PGS was brought into the Fenney developrnent project in

August 2QI7, after four development units had been completed'

Therefore, PGS had to bring gas service lines into residences in

those units as a retrofitted element, and not as a participant

to the trenching agreements under which other utilities were

install.ed.

31. There were occasions during installation when the PGS

installation contractor, R.A.W. Construction, severed telephone

and cable TV lines, broke water and selter Lines, and tore up

landscaped and sodded areas. As a resul't, homes in Lhe four

completed Fenney development units were delayed resuLting in

L9
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missed closing dates, However, since PGS was not brought in

until after the fact for the four cornpleted developments, it is

difficult to assj-gn blame for circumstances that were apparently

not uncolunon before joint trench agreements were implemented,

and which formed the rationale for the creation of joint trench

agreements.3/

32. The Vlllages was not satisfied with the performance of

PGS at its Fenney development. ?he problems described by The

Villages reLated to construction and billing services. The

Villages also complained that PGS did not have sufficient

manpower to meet its exceedingly rigid and inflexj-b1e

construction reguirements.

33. Mr, McDonough indicated that even in those areas in

which PGS was a participant in joint trenching agreements, it

was incapable of keeping up with the schedule. Much of that

delay was attributed to its contractor at the time, R'A'W'

Construction. After some time had passed, PGS changed

contractors and went with Harnlet construction ("Hamlel"l , d

contractor with which The Villages had a prior satisfactory

relationship. After Hamlet was brought in, most of the

construction-relaled issues were resoLved. However, Mr' Lovo

testified that billing issues with PGS were stiLl

unsatlsfactory, resulting in delays ln transfer of service from

an
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The villages to the residential home buyer, and delays and

mistakes in various billing functions, including rebates.

34. In late 20L7, as the Fenney development was

approaching buildout, The ViIlages colTunenced construction of the

Bi-gham developments. The three Bigham developments were

adjacent to one another. The Bighan developments will

collectively include 4,200 residential homes, along with

commercial support facilities.

35. By September 27t 2017, Leesburg officials were having

discussions l^tith Mr. Geoffroy, a representative of its gas

purchasing cooperative, Florida 6as. Utility ("FGU") ' as to how

it might go about obtaini-ng rights to serve The Villages'

developments. Mr. Rogers inquired, vla email, "It^']hat about

encroachment into IPGS] territory north of 468, which is where

t.hey plan to build next? [PGs] has a line on 468 that is

feeding the sectlon currently under devefopment." Some

15 minutes later, Mr. Geoffroy described the "customer

preference" plan that ultimately became a cornerstone of this

case as follows:

Yes, the areas that the Villages "plans" to
build is currently "unserved territoYy" t so
the PSC Iooks at a lot of factors, such as
construction costs' proximity of existing
infrastruct,ure and other things; however,
the rule goes on to state that customer
preference is an over-riding factori if all
else is substantially equal. In this case'
simply_h-avinq the Villaqes say they qi11

2L
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only put gas into the homes i.f Leesburg
serves them, but not TEco/PGs, wiff do -iq.(emphasis added).

36. on November t6; 20L"1, Leesburg was preparing for a

meeting with The Vi.l-tages to be held "tomorrow." Among the

topics raised by Mr. Rogers was "territorial agreement?" to

which Mr, Geoffroy responded "[d]epends on which option [The

Vil-lagesl choose. If they become the utility, then yes. If

not, you will eventually need an agreement with lPGsl 
"'

3': , During this period of time, PGS had no communication

with either Leesburg or The Villages regarding the extension of

gas service to Bigham.

38, PGS became aware that Hamlet was instaLling gas.lines

along CR 501 and CR 468 in late December 201?. PGS had not

authorized those installations. Bighan west adjoined Fenney,

and PGS had lines in the Eenney development that could have

established a point of connection to the Bighan developments

without modification of the lines. In addition, each of the

three Bigham developments front onto cR 468 and are contiguous

to the cR 468 PGS distribution line. The distance from the PGS

line directly into any of the Bigham developments was a matter

of 10 to 100 feet'

39. The cost to PGS to extend gas service into Bigham

would have been minirnal, with "a smal,I amount of labor involved

and a couple feet of PiPe."

22
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40, PGS met with Leesburg officials in January 2018 co

determine what was being constructed and to avoid a territorial

dispute. PGS was directed by Leesburg to contact The Villages

for detaiLs.

41. Thereafter, PGS meL with representatives of The

Villages. PGs was advised that The Villages was

"unappreciative" of the business model by which The ViIIages

built communities, and a public utility was able to serve the

residential customers and collect the gas service revenues for

30 or 40 years.

The Aqlreement

42, The Villages was, after the completion of' fenney'

unsure as to whether it would provlde gas service to Bighamr or

would continue its past practice of providing all electric

homes. The villages rebuffed Leesburg's"initial advances to

extend gas service to The ViIlages', new developments, including

Bigham.

43. Thereafter, The Villages undertook a series of

discussions with Leesburg as to how gas service might be

provided to additlonal villages' developments in a manner that

would avoid what The VitlaiJes, perceived to be the inequity of

allowing a public utility to serve The Villagest homes, with the

public utiltty keeping the revenues from thaE servj-ce'

23
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44. Leesburg and The VlIlages continued negotiatlons to

come to a means for extending gas service to The Villages'

developments, while allowing The Villages to colfect revenues

generated from monthly customer charges and monthly "per therm"

charges. sscc was formed as a natural gas construction comPany

to engage in those discussions. SSCG was, by its own

acknowledgement. ..an affiliate of The villages, and the de facto

proxy for The Villages in this proceeding."

45,On,January3,20lS,Leesburginternallydiscussedhow

to manage the issue of contributions in aid of construction

(*cIAc,,). It appeared to Mr. Rogers that gas revenues would

continue to be shared with The Villages after its infrastructure

investment, with interest, was paid off' with Mr' Rogers

questioning "is there a legal issue with them continuing to

collect revenue after their capital investment is recovered?

Admittedly that may not occur for 15 years." A number Of tasks

tobeundertakenbyTheVillages..justifyingtheconLinued

revenue stream" were proposed., with Mr' Geoffroy stating Ehat:

While this may seem a large amount for very
little infrastructure, I think it would
probably be okaY. Because IPGS]
distribution is so close, and the Villages
has used thern previously, it would be
relatively easy for the Villages to connecb
1e IPGSJ and disconnect from ILeesburg], at
any point in the future. In order to get
and retain the contract, this is what
lleesburgl has to agree Eo win the deal'

24
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Not sure anyone has rate jurlsdictlon on
this anywaVr other than ILeesburg].

46. Those discussions led to the development of the

Agreement under which service to Bigham was ultimately provided.

47. The Agreement was a formulaic approach to entice The

villages into allowing Leesburg to be the gas provider for the

residents that were to come.

48. The Agreement governs the construction, purchase, and

sale of natural gas distribution facilities providing service to

residential and commercial customers in The ViIIages'

developnents,

49. On February t2, 2018, the Leesburg City Commission

adopted Resolution 10,156, which authorized the Mayor and city

Clerk to execute the Agreement on the leesburg's behalf' The

Agreement vras thereupon entered into between Leesburg and ssGC,

with an effective date of February 13' 2018. Then, on

February 26, 2O!9, the Leesburg City Commission adopted

ordinance 18-O?, which enacted the Villages Natural Gas Rate

structure and Method of Setting Rates established in the

Agreement into the Leesburg Code of Ordinances.

50. The Agreement has no specif!-c term of years, but

provides for a term "through the expiration or earLier

termlnation of ILeesburg]'s franchise from the City of

Wildwood." Mr, Minner testified that "the length of the
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agreement is 30 years from when a final home is built, and then

over that overlay is the 3O-year franchise agreement from the

City of Wildwood." However, SSGC's response to interrogatorles

indicates that the Agreement has a 30-year term. Though

imprecise, the 3o-year term is a fair measure of the term of the

Agreement.

51. For. the Bigham developments, i.e., the Agreement's

original "service area," facilities are those installed into

Bigham from the reguLator statlon at the end of Leesburg's new

cR 501 distribution 1j"ne, and include distribution Ij.nes along

Bigham, s roads and Streets, alf required service lines' pressure

regulator stations, meters and regulators for each customer' and

other appurtenances by which natural gas will be distributed to

customers,

52, The AgreemeDt acknowledges that Leesburg and SSGC

,.anticipate that the service Area will expand as The Villages@

conmunrty grovts, and thus, as it may so expand, ILeesburg and

ssccl shall expand the service Area from tine to time by written

Amendment to this Agreement"'

53, SSGC is responsible for the design, engineeringr and

construction of the natural gas facillties within Bighan'

SSGC is responsible for complying with a1l codes and

regulations, for obtaining alI permits and approvafs, and
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arranging for labor, materials, and contracts necessary Eo

construct the system.

54. Leesburg is entitled to receive notice from SSGC prior

to the construction of each portion of the natural gas system,

and has "the right but not the obligation" to perform tests and

inspections as the system is installed. The evidence indicates

that leesburg has assigned a city inspector who is on-site daily

to monitor the installation of distribution and service 1ines.

55. SSGC has, to date, been using Hanlet as its

contractor, the same company used by PGS to complete work at

Fenney.

56, Upon completion of each section in the development'

sscc provides Leesburg with a final inspection report and a set

of "as-buiIt" drawings. SSGC then conveys ownership of the gas

distribution system to Leesburg in t.he forrn of a Bil] of sale.

5'7, Upon the conveyance of the system to Leesburg'

leesburg assumes responsibility for aII operation, maintenance,

repairs, and upkeep of the systen. Leesburg is also lesponsible

for aIl customer servlce' emergency and service ca]ls, meter

reading, bilLing, and colfections. Upon conveyance' Leesburg

operates and provides natural gas service to Bighan through the

system and through Leesburg's facilities "as an lntegrated part

of ILeesburg's] natural gas utility operations"'

zt
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58. In order to "!nduce- SSGC to enter into the Agreement'

and as the "purchase price" for the system constructed by SSGC'

Leesbutg will pay SSCG a percentage of the monthly customer

charge and the "per therm" charge billed to Bigham customers'

59. Leesburg will charge Bigham customers a "ViIlages

Natural Gas Rate" (t'Vitlages Rate") ' The "per therm" charge and

the monthly customer charge for each Bigharn customer are to be

equal to the corresponding rates charged by PGS' If PGS lowers

its monthly customer charge after the effective date of the

agreement, Leesburg !s not obligated to lower its villages Rate'

60. Bigham customera, who are outside of Leesburg's

municipal boundaries and unable to vote in Leesburg municipal

elections, wilt pay a rate for gas that exceeds that of

custoners inside of Leesburg's municipal boundaries and those

inside of Leesburg's traditional service area'

61' A preponderance of the evidence indicates that for the

term of the agreement' The Villages will collect from 52 percent

(per Mr. Minner at hearing) to 55 percent (per Mr' Minner in

deposition) of the total gas revenues paid to Leesburg from

Bigham customers- The specific breakdown of revenues is

included in the Agreement itself' and its recitatj-on here is not

necessary.

62.ThemechanismbywhichTheVillages,throughsscc,

receivesrevenuefromgasserviceprovidedbyLeesburg,firstto

z6
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its "proxy" customer and then to its end-uger customers, is

unique and unprecedented. It has skewed both competitlve and

market forces. Nonetheless, PGS was not abLe to identify any

Statuteorrufethatirnposedaregulatorystandardapplicableto

municipal gas utilities that woul-d Prevent such an arrangement.

63. The evidence estabfishes that, under the'terms of the

Agreement, Leesburg is the "natural gas utility" as that term ls

definedbystatuteandrule'TheevidenceestabfishesthatSSGC

is, nominally, a gas system construction contractor bullding gas

facilities for Leesburg's ownership and operation' The evidence

does not establish that the Agreement creates a "hybrid" public

utility.

Extension of Se

64. Leesburg's mains nearest to Bigham were at SR 44 at

th€ Lake county/Sumter county Line, a distance of approximately

3.5milesfromthenearestBighampointofconnection;andalong

CR 470, a distance of approxinately 2'5 miles to the nearest

Bigham point of connection.

65. When the Agreement wa6 entered' neither the T'eesburg

50L line nor the Leesburg 468 line were in existence'

66.AttnetimetheAgreementwasentered,Leesburgknew

that PGS was the cfosest providbr to the three Bigham

developments '

29
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67, In order to serve Bigham' Leesburg constructed a

distribution line from a point on cR 4?0 near the coleman Prison

northward along CR 501 for approximately 2'5 miles to the

southern boundary between Bighan West and Bigham East '

68, Leesburg constructed a second distribution line from

the Lake county line on sR 44 eastward to its intersection with

cR 468, and then southward along CR 468 to the Florida Turnpike,

just shart of the boundary with Bigham East, a total distance of

approximately 3.5 niles.

69, The Leesburg CR 468 line wiII allow Leesburg to

connect with the Bigham distribution Line and "loop" or

"backfeed" its systen to provide redundancy and greater

reliability of service to Bigham and other projects in The

Villages as they are develoPed.

?0. The new Leesburg CR 468 fine runs parallel to the

existing PGS cR c68 line along its entire CR 468 route' and

crosses the PGS line in places, There ale no Commission

regulations that prohibit crossing fi-nes, or having lines in

close proximity. Nonetheless, having Iines in close proximity

increases the risk of, among other things, complicating

emergency response issues where fire and police belleve they are

responding to one utilityrs emergency when it is the other'g

emergency.

30
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Safet v

7!. Although PGS was the subject of a Commission

investigation and vioLation related to a series of 2013-2015

inspections/ those violations have been resolved to the

satisfaction of the Conunission. Mr. SzeListowski testified that

PGS has received no citatiOns or vj-olations fron the Cornmission,

either from a construction standpoint or an operation and

maintenance standpoint, for the past three years. Mr. Moses

testified that both PGS and Leesburg are able to safely provide

naturaL gas service to customers in Sumter County. His

testimony is credited. Given the differences in size'

geographic range' naturer and density of areas served by the PGS

and Leesburg systems, the prior violations are not so concerning

as to constitute a materiaf difference in the outcome of this

72. AII of the distribution and service fines proposed by

Leesburg and PGS to serve and for use in the disputed telritory

are modern, safe, and state-of-the-art.

ReI iab i Iity

73. As stated by Leesburg in its PRO, "[t]he reliability

of a natural gas distribution system to serve a designated area

depends on the nature, location and capacity of the utility's

existing infrastructure, the ability of the utility to secure
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the necessary quantities of natural gas, and the ability of the

natural gas utility to supply gas in a safe manner."

' 14. As set forth herein, the location of PGS's existing

infrastructure, vis-a-vis the disputed territory, weighs

strongly in its favor. As to the other reliability factors

identified by Leesburg, both parties are egually capable of

providing refiable service to the disputed territory'

75. Both PGS and Leesburg demonstrated that they have the

managerial and operational experience to provide service ln the

dlsputed area,

'16. There was no evidence to suggest that end-user

customers of either Leesburg or PGS, including PGs's Fenney

customers, are dissatisfied with their service'

Regulatofy standards -{9{ . Terr}tofial D}gpPteq

7'7. RuIe 25-7'0472 establishes the sriteria for the

resolution of territorial disputes regarding gas utiLities'

RuIe 25-7 ,O4'72 (21 G\

?8, Rute 25-? '04't2(2t Gl includes the following issues for

consideration ln resolving a territorial dispute regarding gas

utilities:

1. The caqabititv of eac\ ,rjtililv to provide r-e-]igLl-e

Jil existing facilities ald sas supply contra*cts.'

'lg. Leesburg currently obtains its natural gas supply from

the Florida Gas Transmission (*FGT') distribution system' and

5Z
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purchases natural gas through fGU, a not-for-profit joint action

agency, or "co-op" for purchasing natural gas' FGU's membership

conslsts of city or governmental utility systens in Florida that

distribute natural gas to end-user customers, or that use

natural gas to generate electriclty. FGU purchases and provides

gas and manages interstate pipeline capacity for its memlcers'

80. fGU's nembers contractually reserve space in

interstate transmrssion lines. fGU aggregates 1ts members'

contracts into a single consolidated contract between FGU and

the interstate pipelines and colLectively manages its members'

needs through that contract. FGU has flexibility to transfer

pipeline capacity from one member to benefit another member'

81. Leesburg currently takes its natural gas through a

,,lateral', pipeline from the FGT transmission line. Gas travels

through one of two gate stations, one in Haj'nes Creek' and the

other near the Leesburg municipal airport, both of which are

located in Leesburg's northeast quadrant' At the gate stations'

transmission pressure is reduced to lower distribution pressure,

and the gas is metered as it is introduced into Leesburg's

distribution sYstem'

E2.TheFGTtransmissioncapacityisfullysubscribedby

FGU. Leesburg has not fulIy subscribed its lateral pipeline and

has sole access to its lateraf line capacity'
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83. Prior to the entry of the Agreement, and

Leesburg/SSGC, s extension of distribution Lines along CR 501 and

CR 468, Leesburg's d^istribution lines extended into Sunter

County only along CR 470 to the coleman Federal Pris'on' one

other Leesburg line extended to the county line along SR 44, and

then north f,o serve a residential area in Lake County'

84. Leesburg argues that it has already extended lines'

and is providing service to thousands of homes in Bigham' and

that those facilities should be considered in determining

whetheri.tcan.'providereliab]enaturafgasservicewithinthe

disputed area with its existing fac11ities.,, PGS did not know

of Leesburg's intent to serve Bigham until late Decembet 2OL7 '

when it observed PGS, s Fenney contractor, Ham]-et, installing

lines along CR 468, lines that it had not approved' pGS met

with Leesburg officiaLs in January 20L8 to determine what was

being constructed and to avoid a territorial dispute ' PGs was

directed by leesburg to contact The Villages for details'

85. PGS filed its territorial dispute on February 23'

201.8. 10 days from the entry of the Agreement, and three days

prior !o the adoption of Ordinance l'8-07 ' Construction of the

infrastructure to serve Bigham ocsurred after the filing of the

territorial dispute. Given the speed with which The villages

buifds, hundreds of homes have been built, and gas facilities to

servehavebeenconstructed,sincethefilingoftheterritorial

34
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dlspute, To allow Leesburg to take credit for its facillties ln

the disputed terrj-toryr thus prevailj-ng as a fajt acconpll,

would be contrary to the process and standards for determining a

territorial dispute. The territory must be gauged by Lhe

conditions in the disputed territory prior to the disputed

extenslon of facilities to serve the area.

86, Leesburg' s existing facilities, i. e. , those existing

prior to extension to the disputed territory, were suffi-cient to

serve the needs of leesburg' s existing service area ' The

existing facilities were not sufficient to serve the disputed

territory wi,thout substantial extension.

2. The extent to which additional facilit.ies are
needed.

8?, Both PGS and Leesburg have sufficient interconnections

with transmission PiPelines.

Bs.PriortocommencementofconstructionatBigham.the

area consisted of undeveloped rural land. As dlscussed herein'

the ',starting point" for determining the necessity of facilities

is the disputed territory property before the instaf,lation of

slte-specific lnterior distribution and service lines' To find

otherwise would reward a "race to serve"'

89. PGS demonstrated that it is capable of serving the

disputed territory with no additional facilities needed' Its

distribution mains are located directly adiacent to the disputed

35
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lerritory from the Fenney development from lhe westt and are

contiguous to each of the Blgham developments from CR 468'

go.ThePGscR468linewasnotconstructedj.nspecific

anticipation of serving Bigham' and its cost is not fairly

included in PGS's cost to provide naturaL gas service to the

disputed area presently and in the future'

91. PGS's existing distribution mains are capable of

providing service to Bighan 1iterally within feet of a point of

connection.PGs'scosttoreachthedisputedterritoryfromits

existing facilities in Fenney was estimated at $500 to 9l',000.

The cost of connecting the interior Bigham service lines to

PGS's CR 468 ]lne is, at most, $10.000'

92' PGs,s total cost of extending gas distribution lines

to serve Bigham is, at most, $11r000'

93'TheevrdencedernonstratedthatLeesburgrequired

substantial additional facilities to serve the disputed

territorY.

94, In order to meet the needs for reliable service to

Bigham estabLished in the Agreement, Leesburg constructed a new

high-Pressure distribution line from the existing cR 470 line

north along CR 5o1 to Bigham for a distance of 2'5 miles at a

costof$651,4?5.TheCR5Ollinewasconstructedinspecific

anticipation of serving Bigham and is fairly included in

?6
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Leesburg's cQst to provide natural gas service to the disputed

area presently and in the future.

gs.Inordertorneettheneedsforreliableserviceto

Bigham established in the Agreement, I'eesburg constructed a new

high-pressuredistributionlinealongsR44andcR468toBighan

for a distance of 3.5 rniles at a cost of $560,732' The CR 468

segment of Leesburg's line is adjacent and paralle1 to PGS's

existing CR 468 pipeline. Leesburg plans to connect the CR 468

line with the CR 501 line by way of a regulator station to

create a system loop. Although Leesburg's CR 468 plpeline is'

ostensibly, not the primary distribution Iine for Bigharn' it ls

directly related to the CR 501 l"ine, and provides desired

redundancy and reliabllity for Bigham, as well as infrastructure

for the further expansion of Leesburg's gas systen to The

Villages. Thus, the cost of extending teesburq'$ CR 468 line is

fairly incl.uded in Leesburg's cost as an "additional facillty"

to provide "reliable natural gas service, " to the disputed area

presently and in the future.

96. leesburg's total" cost of extending gas distribution

lines designed as primary distribution or redundant capability

to serve Bigham is a ninirnum of $1,212,201

91. In addition to the foregoing, leesburg' in lts

response to lnterrogatories' indicated that it "anticipates

spending an amount not to exceed approximately $2'2 million
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dollars for gas lines located on county roads 501 and 468"'

Furthermore, Leesburg stated that "Ia]n oral agreement exists

[between Leesburg and SSGC] that the amount to be paid by

Leesburg for the construction Of natural gas infrastlucture On

county roads 468 and 501 will not exceed $2.2 rnillion dollars.

This agreement was made . . . on February L2, 20L8"' That is

the date on which leesburg adopted Resolution L0,156' which

authorized the Mayor and city clerk to execute the Agreement on

LeesburE's behalf' The context of those statements suggests

that the total cost of constructing the gas infrastucture to

serve Bigham could be as much as 92.2 million'

98. PGS argues that Leesburg's cost of connecting to the'

sabal Trail transmission line should be included in the cost of

serving the dlsputed territory. Leesburg began planning and

discussions to connect to sabal Trail as early as 2015, when the

construction of Sabal Trail through the area became known'

Leesburg entered into a contract for the Sabal Trail

connection in February 20L6, The Sabal Traif connection

was intended to provide Leesburg with additional redundant

capacity for its system i'ndependent of service to The Villages'

Th€ cost of constructing the Sabal Trail gate station is not

fairly included in Leesburg's cost to provide natural gas

servicetothedisputedareapresent}yandinthefuture.
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RuIe 25-7.0472 (2) (b)

99. RuIe 25-7.04"72(2) (b) includes the following issues for

consideration in resolving a territorial dispute regarding gas

rri- i I i t i ac .

t. The nature of the disputed area and t,he type of
utifities seekinq to serve it,

100. The area in dispute was, prior to the commencement of

construction, essentially rural, with rapidly encroaching

residential/cornmercial development, Although the area was

generally rural at the time PGS installed its CR 468/US 301

distribution Line, there was a well-founded expectation that

development was imminent' if not by The Villages, then by

another residential developer. The disputed territory is being

developed as a master-planned residential cornmunity with

associated commerciaL devel-opment.

101. The Bigham developments are currently proximate to

the Fenney development' Other non-ruraJ' land uses in the area

include the Coleman Federal Prison and the funerican Cement

plant,

LO2, As indicated, Leesburg is a municipal gas utility,

and PGS is a public gas utility. The uti.Iities seeking to serve

the disputed territory are both capable, established providers

with experience serving mixed residential" and commerciaf areas.
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103. There is nothing with regard to this factor that

would tip the balance in either direction.

2. The deqree of urbaniSgtion-of the area and its
Prox+mity to other qrban areas'

I04. As it currently stands, the disputed territory is

bounded to its south and east by generally undeveloped rural

property, to its south by rural property aLong with the Cofeman

Prison and Arnerican Cement plant, to its west by the Fenney

development and additional undeveloped rural property' and to

its north by low-density resldential development'

105. The disputed territory is characterized by

residential- areas of varying density, interspersed with

co[unerclal support areas. The nearest of the "town cent.tt""'

which are a prominent feature of The Vlllages development' is

BrownwoodPaddockSquare'whichisfocatednorthofSR44'anda

few rniles north of Fenney and Bigham' The tor"n center is not in

the disputed territory.

tO6. The terms "urban" and "rural" are not defined in

Florida Administrative code chapter 25-1, ot j-n chapter 366'

Thus, application of the common use of the tern is appropriate'

..urban,, is defined as ..of, relating to, characteristic of, or

constituting a city." yterriam-webster. https://www'merrian-

webster,com/dictionary/urban' "Rural" is defined as "of or

relating to the countryr country people or life' or
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agriculture." Merriam-Webster, https://www.merriam-

webster. com/dictionarY/ruraI .

10?. The disputed territory was rural prior to the

development of Bighan. The area 1s becoming more loosely

urbanized as The VilJ.ages has moved into the area and is

expected to experience further urban growth to the south and

east. Fenney and Bigham are, aside from their proximity to one

another, noL currently proximate to other urban areas '

108. There is nothing with regard to thia factor that

would tip the balance j-n either direction'

3. The present and reasonablY fore.seeablg- 5]rture
requirenrents of the area for other utilitv
services.

109. Since the disputed territory is a completely planned

development, there are reguirements for basj:c utilities'

leesburg provides other utility services to the greater Leesburg

MsAandtheVlllagesFruitlandParkdevelopment,including

eLectric, water, and sewer service, and has, or is planning to

provide such services to other developments for The vi11a9es in

the area.

L1O. Leesburg's ability to provide other utility services

toTheVillagesinadditiontogasserviceisafactorin

Leesburg's favor.
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gure 25;J.0a?? (21 (c)

111. Ruf e 25-? ,04'12 (2') (c) establishes that the cost of

each utility to provide natural gas.service to the disputed area

presencly and in the future is an issue for consideration in

resolving a territorial dispute regarding gas utilities '

Various costs are broken out in subparagraphs 1' through 9' of

the rule, and will be addressed individually. However, it is

c1ear, as set forth in the facts related to rule 25-'7 '0412 (2) (a)

above, that the cost of extending service into Blgham waa

substanti.ally greater for Lee$burg than for PGS'

L12. The individually identified costs include the

following:

1. Cost of obtaining fights-of*wav and permits'

11.3. There was no evidence tg suggest that the cost of

obtaining rights-of-way and permits for the construction of the

gas infrastructure described herein varied between Leesburg and

Ybb.

114. There is nothing with regard to this factor that

would tip the balance in either direction.

2, go.st of c.aPital.

115. The parties stipulated that the issue of cost of

capital is not applicable to this dispute'
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3. Amortization and dqpreciation'

116. The parties stipulated that the issues of

amorti.zation and depreciation are not applicable to this

dispuLe.

4. through 6. Cost-Per-home'

LL7. The cost-per-home for extendlng servJ-ce to homes in

Bigham includes the costs identified in rul-e 25-1,0472 (2) (c)4.

(labor; rate per hour and estimated time to perform each task) '

rule 25-?.04?2(2) (c)5. (mains and pipe; the cost per f,oot and

the number of feet required to complete the job), and rule 25-

7.04't2(2) (c)6. (cost of meters, gauges, house regulators'

vaLves, cocks, fittings, etc., needed to compfete tbe job) '

118. The cost-per-home for Leesburg and SSGC is $1'800

(seerulingonMotiontoStrike).Inaddition,Leesburgwillbe

lnstalling automated meters at a cost of $72'80 per home'

119. The preponderance of the evidence indicates that the

PGS cost-per-home is $1r5?9, which was the cost-per-home of

extending service in the comparable Fenney development '

120. The cost-per-home is a factor -- though sllght -- in

PGS's favor.

'?. Cost of field compressor station slruc.tures and

measuring and regulating seation structures'

tZI. None of the parties specifically identified or

discussedthecostoffieldcompressorstationstructuresand

43

-76-



Docket No. 20180055-GU
Date: Januarv 3.2020

REVISED
ATTACHMENT A

measuring and regulating station structures in the Joint Pre-

hearing Stipulation or their PROs. Thus, there is IittIe to

suggestthatthepartiespercelvedrule25-?'0472(2)(c)?'tobe

a significant factor in the territorial dispute, As a result,

there is nothing with regard to this factor that woufd tip the

balance in either direction.

8. Cost of gas contracts for system supply'

122. None of the parties specifically identified or

discussed the cost of the respective gas contracts for system

supply in the .]oint Pre-hearing Stipulation or their PROs'

Thus,thereislittletosuggestthatthepart.iesperceivedrule

25-'1.0472(2) (c)8. to be a significant factor in the territorial

dispute. As a result, there is nothing with regard to this

factor that would tip the balance in either direction'

9. Other cos-ts -!hat mav be, reJevant to the
circt+mst"ances of a partlct*gr, cape'

l23.TherewascQnsiderableevidenceandtestimonyasto

the revenues that would flow to ssGC under the 3o-year term of

the Agreement, ssGCts revenues under the Agreement are not

relevant as they are not identified as such in rule 25-7'0472'

and are not directly related to Lhe rates, which will likely not

exceed PGS's regulated rate
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Rule 25-,2.0472 (2) (d)

L24. RuIe 25-?,0472,2) (d) includes that the Conmission may

conSider .'Other Costs that may be relevant to the circumstances

of a particular case," This factor is facially identical ts

that in ruLe 25-?.04'7212\ (c)9', but is, nonetheless, placed in

its own rule section and must therefore include costs distinct

from those to provide natural, gas service to the disputed area

presently and in the future

L, Cost of gervice to end-uFer-customers.

t25, Due to the nature of the Agreement, Leesburg will

charge a "Villages Rate" that will be egual to the fully

regulated PGS rate.a/ Thus, as a general ru]e, the cost of

service to end-user cuslomers will be the same for PGS and

Leesburg.

126, There is nothing with regard to this factor that

would tip the balance in eit,her direction.

2, Uneconomic dupl.ication of fac-ilities.

L27. Neither section 366.04 (3), nor rule 25-? '04"72t

pertaining to natural gas territorial disputes, expressly

require consideration of "uneconomic duplication of facllities"

as a factor in resofving territorial disputes. The commj,ssion

does consider whether a natural gas territorial agreement "will

e.llrninate existing or potential uneconornic duplication of

facilities" as provided in rule 25-?.0471. A review of
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commission orders indicates that nany natural gas territorial

dispute cases involve a discussion of uneconomic duplication of

facilities because disputes are frequently resolved by

negotiation and entry of a territorial agreement. In appraving

the resultant aEreement, the commlssion routinely conslders that

the disposition of the dispute by agreement avoids uneconomic

duplication of facilities. See In re: Petition to Resolve

Territorial Dispute wilh clearwater Gas Svstem' a Division of

the City of Clearwater,.bv Peoples Gas Svstem. Inc', 1995 Fla'

puc LExIs 742t P}Q Docket No. 94-0560-GU; Order No. PSC-95-0620-

AS-GU(FIa.Pscltay22,1995)($[w]ebelievethattheterritorial

agreement is in the public interest, and its adopt'ion will

further our longstanding poticy of avoiding unnecessary and

uneconomic duplication of facilitles. We approve the agreement

and dismiss the territorial dispute.); In re:-Petition by Tampa

ke Utilities Corporatim l-9-I I n€tt"arflit-ari

Boundary Agreement in Hilfsborough, Polk, and Osceola Counties'

1.999 Fla. PUC IEXIS 2051, Docket No' 990921-GU; Order

No. PSC-99-2228-PAA-GU18L (FIa. PsC Nov' 10, 1999) ("Over the

years, CUC and PGS have engaged in territorial disputes' As

each utility expands its system, the distribution facilities

become cfoser and closer, leading to disputes over which is

entitled to the unserved areas. The purpose of this Agreement
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is to set forth new territorial boundarles to reduce or avold

the potential for future disputes between CUC and PGS, and to

prevent the potential duplication of facilities."1,' In re: .roint

P.etition for Approval of. Territorial .AgreemenF in DeSoto Countv

bv Florida Division of Chesapeake Utilities Corpq.ration and

Sebring Gas Systern, Inc,,2Oi-'7 Fla. PUC LEXIS 163, Docket

No. 1?0035-GU; order No. PSC-t?-020s-PAA-GU (Fla. PSC

May 23, 2017) ("The Joint petitioners stated that without the

proposed agreement' the joint petitioners' extension plans woufd

likely resuft in the uneconomic duplication of facj'lities and'

potentially, a territorial dispute [w] e find that the

proposed agreement is in the public interest, that it eliminates

any potential uneconomic duplication of facilities and will not

cause a decrease in Lhe reliability of gas service.").

L28, There are Commission Orders that suggest the issue of

uneconomic duplication of facilities is an apprapriate field of

inquiry in a territoriaf dispute eveh when it does not result in

a territorial agreement. See In re: Petition to Resolve

Territorial Dispute with South Elorida Nat@

Atlantlc Gas Corporation by !{est Florida Natural Gas Companv,

1994 Fla. PUC LEXIS 1332, Docket No. 94A329-GU; Order

No. PSC-94-131O-S-GU (FIa. PSC Oct. 24, 1994) ("On March 31,

1994, llest Florida filed a Petition to Resolve a Territorial

Dispute with South Florida and Atlantic Gas . . On
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August 26t 1994, west Florida, South Florida, and Atlanlic Gas

filed a Joint Petition for Approval of Stipulation, which

proposed to resoLve the territorial dispute by West Floridars

purchase of the Atlantic Gas facilities . We believe that

approval of the joint stipulation is in the public interest

because its adoption will avoid unnecessary and uneconomic

dupl"ication of faciJj.ties.") .

I29. The evidence in this case firmly estab.Lishes that

Leesburg's extension of facilities to the Bigham developments'

both through the cR 501 line and the cR 468 line, constituted an

uneconomic duplication of PGS's existinq gas facilities. As set

forth in the Findings of Fact, PGS's existing gas line along

cR 458 is capable of providing safe and reliable gas service to

the Bigham developments at a cost that is negtigible. To the

contrary, Leesburg extended a totaL of roughly six miles of

high-pressure distribution nains to serve the Blgham

developments at a cost of at least 5L,2L2,207, with persuasive

evidence to suggest that the cost will totaL closer to

92,200,000. This difference in cost' even at its lower end' is

far from de ninimts, and constitutes a significant and entirely

duplicative cost for service.

130. Leesburg argues that if uneconomic duplication of

facilities is a relevant factor, "the evidence of record

demonstrates that t.he city wiII suffer significant financial

4B
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impact j"f it is not permitted to continue to serve the Bigham

DevelopmenLs." The fact that Leesburg, wi.th advance knowledge

and planning, was able to successfully race to serve Bigham,

incurring its "financial impact" after the territorial dispute

was filed, does not demonstrate either that PGS meets the

st,andards to prevail in this proceeding, or that PGS should be

prevented from serving development directly adjaeent to its

existing facilities in the disputed territory.

Rule 25-7.0472(2) (e)

l-31' Rule 25-7 .0472(2) (e) estab.Iishes that customer

preference is the "tie-breaker" if all other factors are

substantially equaI. The Villages is Lhe "custorner" for

purposes of the selection of the provider of natural gas service

to Bighan.

I32. There is no dispute that The Villages, as the proxy

for the indlvidual end-user customers' has expressed its

preference to be serrved by Leesburg. The direct flnancial

benefit to The Vi11ages, ahd Leesburg's willingness to enter

into a revenue sharing plan -- a plan that' if proposed by PGS,

would like1y not be allowed by the Commission in its rate-

setting capacily -- no doubt plays a role in that decision'

Gas service to end-user customers living in in Bighan will be a

revenue-qenerating venture for The Villages if served by

leesburg, and will not if served by PGs'
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133. Leesburg and SSGC have suggested that customer

preference should occupy a more prominent roLe in the dispute

since gas service, unLike electric, water, and sewer services,

is an optional utility service. SSGC argued that slnce The

Villages expressed that 1t would forego providing gas service to

its deveLopments if PGs is determined to be entitled to serve

-- a position oddly presaged by Mr. Geoffroy in his

September 27, 2AL7, email with Leesburg (see paragraph 35) --

and t'in consideration of the business practices, size, track

record of success, and economic import of The Villages, " the

preference of The ViIlages for service from Leesburg should "be

a significant factor in the reeotution of this dispute."

Neither of those reasons can serve to elevate customer

preference from its tie-breaker status as established by rule.

coNcLUsr9Ns oF LAW

.Turi sdi ction

134. The Division of Adrninistrative Hearings has

jurisdiction of the subject matter and the parties to this

proceeding, SS 120.559 and L20.57 (1), FIa. Stat.

f35. the Commission has the authority to regulate naturaf

gas utilities in the State of Florida, within the scope of it,s

Jurisdiction as set forth by faw, including section 366.04-
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135. The Commission regulates "public utilities," as that

term is defined in section 366.02(1-), which are entities that

"supply" natural gas to or for the public.

l-3?. The Commission has "authorlty over natural gas

utilj.ties," pursuant to section 365.04(3), for the resolution of

..any territoriaf dispute involving service areas between and

among natural gas utilities."

138. The Commission has Certain addttional authority over

natural gas utilities under chapter 368 regarding gas

transmission and distribution, as well as gas safety'

Standinq

l.39.Thefactsstipulatedbythepartiegar:esufficientto

demonstrate that the substantial interests of the parties would

beaffectedbythedlspositionofthisterritorialdispute.

Furthermore, standing is conferred on competing ngtural gas

utilities as a result of seclion 366.04(3) '

Nature gf the Proceeqinq and Burden -9f Proof

140. This is a de novo proceeding' S 120'5? (1) (k) 
'

Fla. Stat. Petitioner, PGS, has the burden of proving' by a

preponderance of the evidence, that it j's entitled to serve

Bighan under the standards applicable to territorial disputes

for natural gas utillties. Dept! of Jransp' v' 'J'W'C' Co'r

396 So. 2d "t79, ?88 (FIa. lst DcA 1981); S 120'57(1)(j)'

fla. Stat.
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Standards

141. Section t1I.208, Florida Statutes, establishes that

municipalities have the authority to provide services and

facilities in areas outside of their municipal boundaries

..subject to the jurisdiction of the Pubtic service conmission to

resolve territorial disputes under s' 366.04"'

L42, section 356.11(1) estab}ishes that..[n]o provision of

this chapter shall apply in any manner' other than as specified

in [s,] 366.04 , to utilities owned and operated by

municipalities, whether within or without any municipality

The Cownission does not have jurisdiction over a

municipality's natural gas rates and charges' 9ee, e'q' In rP:

Joint, Petition for Approval of Territorial Aqreenent in oranqe

Districi, 2013 Fla. PUC LEXIS 215, Docket No. 130166-GU; Order

No. PSC-13-034S-PAA-GU (Fla. Psc JuIy 31, 2013) ("Lake Apopka is

not a public utility as defined by section 366'02(1)' F'S" but

it is a natural gas utitity subject to our jurisdiction under

section 366.04(3), F.S., for the purpose of resolving

territorial disputes and approving territorial agreements' we

do not have jurisdiction over Lake Apopka's rates and charges.")

143. section 366'03 provides, in pertinent part' that;

AIl rates and charges made, demanded, or
recej.ved by any public utility for any
service rendered, or to be rendered by it,

les Gas System anq lh-g-I,ele ka Natural Gas
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and each rule and regulation of such public
utility, shall be falr and reasonable. No

public utility shall make or give any undue
or unreasonable preference or advantage to
any person or locality, or subject the sane
to any undue or unreasonable prejudice or
disadvantage in anY resPect.

"The underlying purposes of Sections 366.03 and 366'05(1),

Florida statutes, are to ensure that customers are provided with

sufficient, adequate, and efficient service at fair and

reasonable rates and charges; and to ensure that such servj'ce

and the associated rates and charges are provided in a non-

discriminatory manner. " fn re: Petition for ApproY4l--cJ-3-&9:

pav Residential service Experimental Rate bv rlorida Power 6

L+q'ht Companv, 2000 Fla. PUC LEXIS 837, Docket No' 000478-81;

Order No. PSC-00-1282-PAA-EI (FIa' PSC Jan. 14, 2000) ' As it

pertains to public utilities like PGS, the Commission is

Ngranted broad authority with Chapter 366, F.s., to lnterpret

the term runduet discrimina!ion. Adopt.ing a non-cost base rate

to achieve a public good could open the door' not only to other

such requesLs, but also charges of discriminatory treatment of

those custsmsls who would bear the increased cost not paid by

the cost causer." In re: Petition for Rate Incrqase by Tampa

Elect.ric CoIp-eIy, 2OOg F1a. PUC LEXIS 251' Docket No' 080317-EI;

Order No. PSC-09-0283-FOF-EI (FIa. PSC Apr. 30, 2009) '

1144, Section 366.04(3) establishes the authority of the

commission to both approve territorial agreements between and
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among natural gas utilities, and to resolve territorial disputes

between natural gas utilities, and provides, in pertinent part'

that:

(3) In the exercise of iEs jurisdiction'
the commission shall have the authority over
natural gas utilities for the following
purposes:

(a) To approve territorial agreements
between and among natural gas utilities'
However, nothing in this chapter shall be
construed to alter existing territorial
agreenents between the parties to sucn
agreements.

(b) To resolve, upon petitlon of a utility
or on lts own motion' any territorial
dispute involving service areas between and

among natural gas utilities' In resolving
territorial disputes, the commission may

consider, but not be limited to
. consideration of, the ability of the

utilities to expand services within their
own capabilities and the nature of the area
j,nvolved, including population' the degree
of urbanization of the area, its proximity
to other urban areasf and the present and

reasonably foreseeabJ'e future requirements
of the area for other utility services

I45'RuIe25-?,O4l2tentitled"TerritorialDisputesfor

Natura]'GasUtilities,,,whichisunalteredf,romits!'ebruaty25,

1991 adoption, establishes the standards and criteria to be

weighed and bal-anced in a territorial dispute as follows:

(1) A territorial dispute proceedinE may be

initiated by a petition from a natural gas

uti,1ity, requesting the Commission to
resolvi the disPute Each utilitY
which is a party to a terrltorial dispute
shall provide a map and written descrlption
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of the disputed area along with the
conditions that caused the dispute. Each
utility paxty shalf also Provide a
description of the existing and planned load
to be served in the area of dispute and a

description of the .type, additional cost,
and reliability of natural gas facilities
and other utility servlces to be provided
within the disputed area.

(2\ In resolving territorial disputes, the
Commission shal-L consider:

(a) The capability of each utility to
provide reliable natural gas service within
the disputed area with its existing
facilities and gas supply contracts and the
extent to which additional facilities are
needed;

(b) The nature of the disputed area and the
t,ype of utilities seeking to serve iE and
degree of urbanization of the area and its
proxirnity to other urban areas, and the
present and reasonably foreseeabfe future
requirements of the area for other utllity
se rv i ces,'
(c) The cost of each utility to provide
natural gas service to the disputed area
presentJ-y and in the future; which includes
but is not Lirnited to the followlng:

1. Cost of obtaining rights-of-way and
perrnits.

2, Cost of caPital'

3. Amortization and depreciatlon.

4, Labor; rate per hour and estimated
time to perform each task.

5. Maj-ns and plpe; the cost per foot and
the nunber of, feet reguired to compfete
the job.
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6. Cost of meters, gauges, house
regulators, valves, cocks, fittings'
etc,, needed to complete the job.

7. Cost of fleld compressor station
structures and measuring and regulating
station structures

8. cost of gas contracts for system
suPPlY.

9. Other costs that may be relevant to
the circumstances of a particular case'

(d) Other costs that may be relevant to the
cj.rcumstances of a particular case.

(e) customer preference if all other
factors are substantiallY equal.

(3) The corunission may require addiLional
relevant information from the parties of the
dispute if so warrantbd'

L46.TheevidenceinthiscaseestabtishesthatLeesburg

is a munictpallty "which supplies natural gas by pipeline'

to or for the public." Thus, Leesburg is a "natural gas

utility" as defined in section 366.04 (3) (c).

t47. The Agreement bet,ween Leesburg and SSGC does not

confer duties on ssGC that would cause it to become a supplier

of natural gas. Thusr'SSGC is not a *natural gas utility" as

defined in section 365.04(3) (c) ' Furthermore, the evidence

establishes that the relationship between Leesburg and sscc has

not created a "hybrid utility" of which SSGC is a part '

148. PGS's claims meet the requirements for it to bring a

territorial dispute pursuant to section 366'004(3) and

q6

-89-



Docket No. 20180055-GU
Date: January 3,2020

REVISED
ATTACHMENT A

rule 25-?,04':.2, As established in the Commission's Order dated

,June 28, 20L8, the PGS Petition sets forth that ssGC and

Leesburg are instal-ling gas infrastructure in a PGS natural gas

service area; the area in question is adjacent to PGS nafural

gas infrastructure; PGS bas a non-exclusive franchise with the

city of wildwood to provide natural gas service to the areai and

there is an agreement between Leesburg and ssGC for Leesburg to

supply gas to the area. The Order further provides that "[t]he

Petition contains adequate j.nformation in the forrn of an

agreement, con$truction notices, ordinance, permits, and maps to

lndicate that an active dispute exists as to who will provide

natural gas to the disputed service area. Our review of the

maps attached to the Petition further illustrates thai this is a

fully formed territorial dispute over the contested service

area.,, The findings and conclusions set forth by the commission

in its order were substantiated by the evidence received in Lhis

case, and are accepted and adopted herein.

l-4g, Finally, the Order reiterates the Comrnission's policy

regarding "customer preference" by providing that "SSGC and

Leesburg encouraged us to allow market forces to sett.le this

matter and Eo allow Lhe customers to select their own utility to

serve this area. These arguments run counter to our statutory

responsibility to resolve any territorial dispute upon petition

and ignores rule 25-'7,04"12 (2) (c-e), F'A.C'. which requires us'

5'l
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when resolving territorial disputes, to consider the cost of

each utility to provide natural gas service to the disputed area

presently and in the future. tunong the many factors that we

cons.ider in a territorial dispute, customer preference is

considered only if all other factors related to the costs are

substantially equal."

150. leesburg concludes its proposed findings of fact with

the statement that its "provision of natural gas services to The

Blgham Developments is an example of beneficial conpetition"

and, in its proposed concLusions of law, asserts that "it

appears that market forces are at work, and PGS failed to

effectively compete."

L51. The Commission. as the regulatory body having

exclusive jurisdiction over this matter pursuant to chapter 366,

may accept the undersigned, s findings and conclusions and apply

its policies as it befieves to be in the best interest of the

public, However, it shouLd not do so in this case based on a

misapprehension that the Agreement between Leesburg and SSGC

was, in any way, "beneficia! cornpetition," or that The ViIlages'

decision to select Leesburg as its natural gas provider was

driven by "narket forces." It was fundamentally, in the words

of Leesburg's own city manager, "a pay-to-play deal"'sl Leesburg

paid, so Leesburg played. Under the Commission's cost-based

rate setting oversight, PGS could not pay, so PGS did not play'
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15L. The evidence clearly establishes that Leesburg knew

of the proximity of PGS's exlsLing infrastructure to Bigham, and

rather than work brith PGS, embarked on a race to serve the

Bigharn developments with as ]ittle nolice to PGS as was

possible. In doj.ng so, the Cornmlssion has, in the context of

electrical disputes, established that "[w]e always consider

whether one utiltty has uneconomically duplicated the facilities

of the other in a 'race to serve' an area in dispute, and we do

not condone such action." GuIf Coast Elec. Coop. v. Clarb'

674 So. 2d L2O, L22 (FIa. L995). There is no reason that it

should be condoned here

L52, The area subject to this territorial dispute is that

of :t.he three Bigharn Developments' Bigham North' Bigham West, and

Bigham East.

153. Based on the foregoing Findings of Factr it is

concluded that the factors set forth ln rufe 25-'7,04"72(2) (a)-(d)

are substantialfy equa], with the following exceptions:

1. Rule 25-7.9472(2) (a) - The caeabi.Litv of each
utitttv-to ptp
within the disputed area with its qxisllnq
{acilities and gas supply contracts an4 lhe extent
tg which additional facitities are needed.

154. The evidence demonstrates the PGS could provide

reliable natural gas service to the disputed territory through

its existing facilities at a cost of, at most' $11'000' and

regulres no additional- facilities.
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155. The evidence demonstrates that Leesburg could not

provide reLiable natural gas serv!.ce to the disputed territory

through its exisLing facilities. In order to reliably serve

Bigham, Leesburg had to construct distribution mains along

cR 5Ol for a distance of 2.5 miles, and along sR 44lCR 468 for

distance of 3.5 mlles, at a cost of between S!'2L2,207 and

s2, 200, 000.

156. The cost differential -- at reast $l'200'000 and

possibly as much as a nillion dollars more -- is far from de

rnjnirnjs. For example, as stated by the Florida supreme court:

In IGulf Coast Electric CoopefatiYg-Y'.
c]"tk,-?t4 st 2d tzo, 123 (Fra. 1996)1, the
Gulf Coast cooperative spent $14,583 to
upgrade a slngle-phase line to a three-phase
Iine to enable i-t to provide service to a

new prison. This Court concluded that
competent substantial evidence did not
support, anong other findings' that the
$14'583 difference in costs was
considerable. Id. This Court $aid:

Compare, for instance, the costg incurred
for the upgrade in this case with the
costs incurred in Gulf Power Co' v'
Public Service Conmission, 480 So' 

-2d 
9'7

(Fia. 1t85) (difference between Guff
coast' s 52'7,000 cost to provide service
and Gulf Power's 9200,480 cost to provlde

' service found to be conslderab]g) ' - 
The

cost dtfferential in this case is de
mrnirnjs in cornparison to the cost
differential in that case' (emphasis
added) .

choctawhatchee El"ec. coop. v. .Graham, 132 So. 3d 208, 214-2L5

( I J.a. ZUr.r ,l .

ov
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15?. This factor and weighs strongly in favor of PGS.

2. Rule 25-?.0422 (2) (b) : The presen! a.nd reasoltablv
fores.eeable future requirements of tbe "area for
other utility services.

158. Leesburg provides other utility services to the

greater Leesburg MSA, including electricity, water, and sewer

service, and has, or is planning to provide such services to

developments for The Villages in the area.

159. Leesburg's abillty to provide other utility servj'ces

to The Villages in addition to gas service is a factor in

Leesburg' s favor.

3. Rule 25-7.04?2(2) (c) - The cgst o{ e9ch utllitv to
qrovide natural gas serYice"tg lhe diqputed als?'

l60. The cost-per-home for Leesburg and SSGC to provide

service in Bigham is $1.,800. In addition, Leesburg will be

installing automated meters at a cost of $72.80 per home' The

preponderance of the evidence indicates that the PGs cost-per-

home is $l'579.

161. The cost-per*horne is a factor -: though slight -- in

PGS's favor.

4. RuIe 25-7.0472(2) (d) - Other coPts thap.may be

reLevaqt to the circum!;!ances ,of .g,gart,icul-ar case

- Urreconornic dup-lication of fqci.lities '

162. To the extent the Commisslon, in the exercise of its

exclusive jurisdiction in natural gas territorial disputes

arising from chapter 366, deterrnines that the issue of
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uneconomic duplication of facilities is relevant under the

circumstanceE of this case, the evidence, as described in detail

in the Findings of Fact, establishes that the extension of

service to Bigham by Leesburg involved substantial and

significant duplication of existing PGS facilities. The

uneconomic duplication of PGS facilities by Leesburg weighs in

favor of PGS.

5. RuIe ?5-7,9-4?2 (2) (e) * Custllner preference'

163. customer preference, here the preference of The

Villages as the developer, is in favor of Leesburg. However, ag

set forth herein, alf other factors are not substantially equal.

164, In analyzing the role of customer preference in cases

in which the "customer" is the developer, rather than the end-

u$er, the Conmission has estabfished that:

Regardless of the desires of the
subdivision developer, we conclude, as we

have done in previous cases' that customer
preference should not be decisive in the
resolution of thls dispute. This case is
even more compelling in favor of giving
little weight to customer preference
because here we are deal'ing with the
developer and not the purchaser or ultimate
user of electricity. Moreover, customer
preference should only be considered as a

guiding factor if the facts do not weigh
heavilY in favor of one utilitY.
Therefore, customer preference shall be

' Siven little weight, in light of the other
facts brought out in the record.
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In re: Territoriaf Dispute Betbreen Gulf Power Companv and GuIf

Coast Electric Cooperative, fnc., 1984 FIa' PUC LEXIS 27L,

Docket No. 830484-EU; Order No. 13668 (FIa. PSC Sept. 10, l'984).

165. Furthermore, the Comrnission has deterrnined that:

IC] ustonet preference should not be
relevant !o our decision in a case such as
this, where the facts are so heavilY
weighted in favor of one utilitY.
Moreover, Florida case law is clear that no
customer has an organic or economic right
to service by a particular utility' Storey
v. Mayo, 217 So. 2d 304 (FIa' 1968)'

In re: Petition of Gulf Pswer Cornpany Involving a Territorial

Dispute with GuJf Coast Electric Cooperative, 1984 FIa. PUC

LEXIS 960, Docket No. 8301.54-EU; Order No. l'2858 (F]a. PSC

Jan. 10, 1984).

166. The factors set forth in rule 25-'l'04'12 (2) (a)-(d)' on

the whole, strongly favor PGS's right to 6erve Bigham' Thus'

customer preference piays no role.

poNcLUS roN

Based on the Findings of Fact and Conclusions of Law set

forth herein, it is RECOMMENDED that the Public Servj.ce

Commission enter a final order awarding Peoples Gas System the

right to serve Bighan North, Bigham West, and Bighan East. The

award should be on such terms and conditions regarding the

acquisition of rights to facilities and infrastructure within

the Bighan developments by Peoples Gas from the City of Leesburg
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or South Sumter Gas Company, LIc, as deemed appropriate by the

Commission.

DONE AND ENTERED this 30th day of September, 2019, in

TaLlahassee, Leon County, FIorida.

AdministraLive Law Judge
Division of Administrative Hearings
The Desoto Bullding
1230 Apalachee ParkwaY
Tallahassee, Florida 32399-3060
(850) 488-9675

;ffi 5:H::.i:::f,:il-".'
filed with the Clerk of the
Division of Adnintstrative Hearlngs
this 30th day of SePtenber, 2019.

EN.DNOTES

rl PGS's policy argutnent is not without merit. In this case,
Leesburg customers within the Leesburg city limits and its more
traditional service area wiLl be paying the standard Leesburg
rates and charges. However, the rates and charges in The
Villages will be the regulated rate charged by PGs. To be sure,
customers in Bigham will be paying no more regardless of which
entity prevails in this proceeding. However, the suggestion
that municipal rates are controlled through the ballot box does
not apply when the municipality is (legatIy) extending service
beyond its rnunicipal, and even county, boundaries.

If Leesburg was providing service on its own, the customers
of Bigham would presumably have the advantage of the fower
Leesburg rate, The interjection of The Vi1lages, as a "proxy"
for the end-user customers has resulted in the impositlon of a

higher rate in Bighan, the sharing of rates with the "proxy" for
30 years, and no ability of the end-user customers to inffuence
or control their rat.es by any means.

b{

E. GARY EARLY
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In In Re: Petition of Timber Energy Resources, I+9: fgr a

Declaratory SEatement Concerning Sales aq "PriY?!g-Ulility'l
@5 1314, Docket No. 861621-EU, order
tto. ffZSf (Fla. PSC Mar. 5, 198?), the Corunission addressed the
protections pr.ovided to con$umers of utility services in the
absence of the Commission's regulatory oversight:

Perhaps the most basic function of this
agency is to ensure that captive custoners
of, nonopoly util-ity services are protected
from abuses sometimes occasioned by the Iack
of competition in that narket. We are
frequently cited as a substitute for
cornpetition' In those instances where our
jurisdiction is exempted, there is some

other Substitute- For exanple, customers
control the management and policies of both
munlcipal and co-operative utilit,ies by
means of ba11ot. In the instant case there
is no such substitute.

In this caser the end-user customers are outside the
municipal limits, If served by Leesburg pursuant to the
Agreement, the residents of Bigham are served by a gas provider
over which they have no control, either by "voting the rascals
nrrr ,, nr bv e svstem of rate-of-return regulation. The
vue, v! vJ e eJve

Commission'g decision in this case wiLJ-, thus, determine the
extent to which a nunicipality nay arrange lo be the "choice" of
a developer in exchange for providing the developer with a share
of the revenues from higher-than-municipal rates charged to non-
citizen end-user customers.

2/ The supply line to Sumtervifl'e was initially extended
southward along US 301 to serve industrial users in the
Sumterville area, A line was then extended from that US 301

line eastward along cR 4lo to the funerican cement plant which
abuts the western boundary of the Colernan Federal Prison'
Service to the Eastern Cement plant is the subject of a

proceeding at the Cornmission, and is not at issue in this case'

3/ As a basis for its decision tO select Leesburg to provide gas

service to Bigham beyond the obvious and eonsiderable economic
benefit that was created by its relationship with the rate-
unregufated municipal gas utility, SSCG asserted (correctly)
that with regard to the initial delays in Fenney, "The villages
has not experienced any simil.a! problems in the performance of
Leesburg." What was left unsaid is that Leesburg b'as never
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asked to perform work as a "retrofitted element," as was PGS,

and had full advantage of operating as a participant to the
trenching aEreements, as PGS was not.

4/ Leesburg devotes several pages of its PRo touting that its
gas rates are among the lowest in the stater "historicafly tl
below that of other municipalities and [] Iower than the
rate charged by PGS," and that its gas supply cost is
considerably lower than PGS. However, that evldence is given
Iittle weiqht since, despite its ]ow rates to its customers in
Leesburg. the villages, rate will be no lower than those charged
by pGS and, if PGs vrere to lower its rate to a rate lower than
tirat charged on rlanuary 1, 2018, the Leesburg Village rate could
be higher than the PGS rate:

5/ Tr.4,46oz20.

COPIES FURNISHED:

Ans1ey Watson, Esquire
Macfarlane Ferguson & McMullen
Post Office Box 1531
Tampa, Florida 33601-1531
( eServed)

Eloyd Self, Esquire
Berger Singerman, LLP
Suite 301
313 North Monroe Street
TaIlahassee, FLorida 32301
( eServed)

Jon C. Moyle, Esquire
Moyle Law Eirm, P.A.
118 North Gadsden Street
Tallahassee, Florida 32301
( eServed)

Karen Ann Putnal, Esquire
Moyle Law Firm, P'4.
ttB North Gadsden Street
Tallahassee, Elorida 32301
( eServed)
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.lohn L. Wharton, Esquire
Dean, Mead & Dunbar
Suite BL5
215 South Monroe Street
TalIahassee, Florida 32301
( eServed)

WaLt Trierweiler. Esquire
Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850
(eServed)

Colin M, Roopnarine, Esquire
Berger Singerman LLP
Suit.e 301
313 North Monroe Street
TalLahassee, Florida 32301
(eServed)

Andrew M. Brown, Esgulre
Macfarlane Ferguson & McMull.en
Suite 2000
201 North Franklin Street
Tampa, Florida 33602
( eServed)

Frank C. Kruppenbacher, Esquire
frank Kruppenbacher, P.A.
9064 Great Heron Circle
orlando, Flori.da 32836
(eServed)

Brittany O'Connor Finkbeiner, Esquire
Dean Mead
Suite 815
215 South Monroe Street
Tallahassee, Florida 32301
( eServed)

Carlotta Stauffer, Commission Clerk
Office of the Commission CIerk
PubIic Service Commission
2540 Shumard Oak Boulevard
Ta]]ahassee, FJ-orida 32399-0850
( eServed)
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Keith Hetrick, General CgunseL
Public Service Commission
2540 Shumard Oak Boulevard
TaJ-Iahassee, Florida 32399-0850
( eServed )

Braulio Baez, Executive Director
Public Service Commission
2540 shumard Oak Boulevard
Tallahassee, Florida 32399-0850
( eServed)

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All part.ies have the right lo submit written exceptions wlthin
15 days from the date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
wil-I issue the Final Order in this case'
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F|LED 10115i12019
DOCUMENT NO. 0941 1-201 I
FPSC - COMMTS$ION CLERK

SSFORN T*fS T1,OnIDA PUBLIC SSRWCE COMMI$STSN

!r ro: Petitionlo rcsolve teiritorial
tlispute in $umter County and/or Lake
C$unty wi& City of Leesbug and/or
$outh $umter (ias Cnmtrnny, LtC, by
Peoples {ias System

D0CKTT NO.: 20180055*GU
DOAH CASE NO- 18^80442?

FILE} i$-is-ig)
)

_.,|

rngr"lJJs&s"$y"ffi su5,,trxc*ePxlqN$mTrrs&x9.8]{MpNpw"gsoEs

,Pursuant to Section 120"57(txk), Florida Statutes, and Rule 28-106.217, Florida

Administrative Code, Peoples Gw System {'?GS") hereby subrnits its exceptions to the

Reccmmended Order f'IlO") entered by the Administrative Law Judp ("ALI') on $eptember 30,

?019. Specifically, PG$ takes excepliun to Paragr*phs 147 and 160 cfthe R0 for the reasons set

forlh below,

TNTROpIICI-:$S

1. PGS fi:lly supports the AIJ's c.snqlusion that considerxtion of the factors sei ou1 in

Rgle 25-7.0472{2Xa)-(d), Flarida Administrative Code fT.A,.C.'}, strongly fuvors PS$'s right ro

serve the disputed area*, qpecifically the developm€ats knovnr as Bighem l'iorth' Bigham West,

ard lliglram East (ccllectively tlre 
-'Bigham Developments")1. However, as mofs firlly explained

below, ths A[J's conclusion of law relatile lei the question of whsther the Natural Gas $ystem

Construction, Purchage and Sale Agteemenl ("Agrcernent")z between the City of Leesburg

('*Leesburg') and South Sumter Car Company {"SSCC') areate$ a natural gas ulility suliect Xtr

the Florida Public Scrvice Commission'c f'FpSC" ar '"Commixion') iurisdiction shsuld be

rejecte{ as cleady enoneouc and incoasistsnt with the puposes of Chapter 366, Flcrida Statutes,

and because it sets a dangerous precedent.

I 'I-he locstisn of the Developrnents is csntained on PG$' sxhibits 2, 5, 6 and 7'

'The Agreement is in P0S Exhibir L
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2. In additioq the ALJ bas made a conclusion'of law regarding l,eesburg's cost for

the distribution inta$tructure within the Bigham Developnrents that is contary to Rule 25-7.A4?,

F.A.C., is inconsistent with his conclusion of law that SSGC is not a public utility subject to the

FPSC'sjurisdiction and is clearly €rroneous based on evidence presented at the hearing.

EXCtrPTION TO CONCT,USTOry Or LAq TN PARAGRAPH 147

4. The ALJ's RO contains no finding offact or conclusion oflaw regarding the issue

uihether the Agreernent entpred into by Leesburg and SSGC creates an entity that meets the

definition ofa'lublic utility" under Section 366.02(l), Florida Ststutes, and is tlereby subject to

the Commission's jurisdiction. As noted by the ALI that was first assigned to the case, J.R

Alexander, this case was referred to the Division of Adminisbative Hearings ("DOAII) "with the

expectation that tbe issue of (whether the Agreement creales a pubtc utility within the meaning of

Seotion 366.02(l), Florida Statutes) would be addressed in this p'roceeding."3 The RO is devoid

of any anatysis or conclusions on whether the Agreement cr€ates an entity that falls wilhin the

defi nition of "public utilify" under 366.02( l ).

5. The AIJos conclusion in paragraph 147 *'tat SSGC is not a natural gas utility as

defiued in Section 366.04(3Xc), Florida Statutes, does not answer the question of whelher the

Agreement creates a'lublic utilif" as defined in Section 366.02(l), Florida Statutes. The

definition provided in 366.04(3)(c) is for purposes of thet subsection only to make clear that the

Commission's jurisdiction to approve tenitorial agreemenls and resolve territorial disputes extends

beyond Commission-regulated natwal gas utilities. Further, the ALI apparently focusecl on lhe

' Order on Pending Motions denying Leesburg's and SSGC's joint motion to exclude testimony
and evidence on whether their agreement creates a public utility within the meaning of Section
366.02, Florida Statutes, issued May 2l ,2419. .
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question of whether there was any statut€ or nrle t}at would prevent Leesbwg and SSGC from

entering inlo zuch an agreement, not whether the Agreernent created an entity thal was subject to

the Cornmission'sjurisdiction (Paragraph 57 ofthe RO),

6. Despite its title, the Agreement between SSOC and Leesburg creates an

arrangem€nt that is more appropriately characterized as a partnership or other legal entity and, as

such, is zubject to the Commission's jurisdiction as a'lublic utility." Under Section 366.02(l),

Florida Statutes, a public utility is defined as "every perso4 corporatio4parbrenhlp,assosiation,

ot other legal entity... supplyiry electricity or gas ,,. to or for &e public within this state."

(emphasis supplied)

7. The terms of the Agreement between Leesburg and SSGC go fr beyond a mere

purchase and sale agteement and ore evidence ofthe creation ofapartnershlp or other legal endty

the purpose of which is to supply natural ga"s servioes to the public within the Villages

developments. Most notable is the fact that there is no stated price for the distribution system,

rather SSGC is to receive approximately 52%ta 55% ofthe gas revenues from the gas sold within

the Villages for providing the infrastructure to dclivo the gas within those developments over the

30-year life of the Agreement (Minner T 457458). The acknowledged puqpose of tle Agreernent

was to provide for the provision of gas service in the developments 'Vhile allowing the Villages

to collect revenues generated from mont&ly customer charges and monthly 'per lherm' charges

(Paragraph 44 of R0)".4 In addition the Agreement gives SSGC coulrol over lhe rates, terrrs, and

a This sharing of revenue s addressed the Villages' dissatisfrction with a "business model" that
allowed a public utility to "sewe the residential customers end collect the gas service reveirues for
30 or 40 years" (Paragraphs 41,43, and 44 of RO, Wall T 172). Clearly the Villages wants the
benefit of monopoly revenues from the provision of gas service but none of the attendant
regulatory oversight.
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conditions of service and ihe expansion of service by lresburg, aud provides that at the expiration

of the Agreement or eady terrnination of the Agreement, Leesburgmust convey the infrastructrtre

back to SSGC.

8. There are several provisions in the Agreement that evince an intent by tlre pcties

to crcate an entity thatis separate fromthe existing Leesburg municipal gas utility. Specifically,

the Agreement:

A, Does not set a fixed purchase price for the infrastructure but instead provides
that SSGC shares in the revenues from the provision of service within the
Villages. (Sections 9. and 10.)

B. Establishes rates thal arc sepaate and different from the rates Leesburg
otberwise charges (Village Rate). (Seotion ?4.)

C. Specifres the services to be provided by Leesburg in the Villages and prohibits
Leesburg from offering a tansportatiotr rate to cuslomeffi within the Villages
or including certain notices il bills to customers within the Villages, (Sections

7.A. and B.)

D. Limits the circumstanses under which teesburg can increase rates, and gives

SSGC the "sole aad absolute discretion" to approve or deny any requested

increase. (Section 7.C.)

E. Provides the term of the Agreement is 30 years, and Leesburg has no right or
obllgation to continue to provide service at the expiration of the term.
($ections 12. And 13.)

!'. Allows Leesburg to termimte the Agreement at any time if SSGC has failed
to approve a rate increase and the differences between the Village Rate and

the rates charged to all other Leesburg ctutomen (Native Rate) required by
the Agreement arc not maintained. If t eesburg terminates the Agreement it
must convey the distribution syslem balk to SSGC without consideratioq and

free and clear of all liens and encumbrances. (Section 11.8.)

G. Allows SSGC to terorinate the Agreement for Leesburg's failure to perform

under the terms of the Agreement aud Leesburg must conv€ry the distribution
system back to SSGC without consideration and free and clear ofall liens and

encumbrances. (Section I 1.8.)

H. Gives SSGC confiol over the area which Leesburg will be required to pmvide

sewice by tequiring amendments to the Agreern€ntto add systems in areasnst

l
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covered in the original agteement. Leesburg cannot refusc to provide scrvisc

if SSGC builds the dishibution facilities' ($ection 6')

9. While Leesburg is ostensibly the utitty providing the natural gas service, it is

SSGC, a private entity, that maintains ultima1e contol over critical aspects of the services provided

and rates paid for that service, and receives the majority of revenues from the provision of thaf

service.s

10. The Agreement creates an entity that is clearly very different from Leesburg's

municipal gas utility that provides gas service to the residents ofLeesburg and areas adjaccnt to

Leesburg. The Agreerrent-created entity is nol municipally owned or controlled.6 It is a separate

entity created to sele the disputed area and is, at bottom, an unregulated monopoly.

5 Commission decisions in declaratory statemcnts involving the leasing of equipment to gcngrete

electricity are relevant to this case. Those cases involved the issue of wtrether thc terms of the

lease for the generating equipment would result in the lessor of that equipment being zubject to the

FPSC's jurisdiction as a public utility. A crucial factor in the FPSC's decision that the lessors

would not be subject to the FPSC's jurisdiction was the fact that the lessee was obiigated to make

fixed lease payments indepeardeut ofthe elecbicity produced In re petition of Monsanto Company

for a Declaatory Statement Concerning the Lease Financing of a Cogeneration Facility, Otdet

No. 17009, issued December 22,1986, Docket No, 860725-EU, and In re Petition of Sunrun lnc.

for a Declmatory Statement Corrcerning the Leasing of Sotar Equipment,Order No. PSC-2018-

0251-DS-EQiszuedMay 17,z}|l,DocketNo.20l70273-EQ. Likewiseinthiscasethefactthat
the payment for the inftastructure is not fixed but is tied to tcvetrues from the sale of gas service

is indicative not of a purchase and sale arrangement but an on-going ownership interest in the

facilities used to deliver gas service.

6 It is insFuctive to compare the ownership rights and control Leesburg e<ercises over service by

its municipal utility as compared to its ownenhip and control over the sarne aspects of service to
customers in the Villages. lMith respect to its existing municipal utility, Leesburg: l) confiols the

rates for service and can unilaterally change those rates, increasing or decreasing the rates; 2)

controls the qpes of services thal are provided to cu$tom€rs, including allowing gas transportation

service; 3) controls the terms of service and communications with customers; and 4) contols its

service tenitory including the decision to expand or not oxpand the servise tenitory. Under the

terms of the Agreement, SSGC controls all these aspects of utility service in the Villages.

Regarding tire distribution infrastruc'hue, Leesburg's ownership of the infrastucAre ofthe existing

utiilty is not time-limited. Under ttre terms of the Agreement Leesburg's ownership of the

infrastructure in the Villages is for the 30'year term of the Agrecment'
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I l. Florida law does not aontemplate the existence ol'such uuegulated monopolies in

the gas utility arena. Unregulated monopolies af,e contary to the public interest trecause conkol

ovsr the sewice provided and the price paid for such services, is by a private party and is not

subject to regulation either by free and fair competilion or a governnrental entity. There is no

recourse for customers if the sprvice is inadequate or the prices unreasonable either through

changrng to another service provider or complaint to a regulatory body. Further, there ls no

protection to custom€rs against unjust, unreasonable, arbitary, or unduly discriminatory charges.?

12. The Commission has previously addressed the provision of monopoly utility

servicesoutsideofeitherFPSCormunicipaloversight InOrderNo, 1725l,issuedMarch5,7987,

in Docket No. 861621-ElJ, In Re: Petition of Timber Energt Resources, Inc. for a Declaratory

Statemenl Concerning Sales as "Private Utility" Status, the FPSC succinctly addressed the notion

of providing monopoly services outside any regulatory oversiglrt:

Perhaps the most basic function of this agenoy is to ensure that captive customers

of monopoly utilitv services are protected from abuses sometimes occasioned by
the lack of competition in that market. WE are ftequent$ cited as a substitute for
competitio:r. In thcse instances where orr jurisdiction is exempted, there is some

other substituts. For example, customers control the rnanagement and policies of
both municipal and co-operative utilities by means of ballot. In the instant case

there is no such substitute (1987 WL 1372334, at2 [Fla. P.S.C,l).

13. Allowing this anangement for the provision of utiliry service to exist outside the

FPSC's regulatory ambit would have an adverse effect not only on the customers served under the

? The ALJ noted these adverse consequences that would result from allowing Leesburg to provide

servrce in the disputed aroa pursuant to the Agreemenil o'In this case, the end-user custome$ af,e

outside the municipal limits. H served by Leesburg pursuant to the Agreement, the residents of
Bigham arc se.rved by a gas provider over whichthey have no cnRtrol, either by 'voting the rascals

out,' or by a system of rate regulation. The Commission's decision in this case will, thus,

determine the extent to which a municipality may arange to be the 'choice' of the developer in
exchange for providing the developer with a share of the revenues from higher-than-municipal

rates charged to the non-citizen end-usel:" @O endnote l, page 64-65),
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Agreement, but also on the elestic and gas industries throughout Florida and the customers they

serve. The precedent opens the door for other municipalil.ies or other tlpes of governmental or

special disric$ to enter into similar arrangements with developers in exchange for a portion ofthe

utility's r€venu€s, resulting in the propagation of unregulaied monopolies thmughout Florida.

These urangemeuts would leave customers without the prolection of the FPSC's regulatory

authority and, because the customers are outside the municipal limits, without the abilif to contml

the rates or terms of service thmugh the electoral proc€ss. It would also seriously rrrdermine the

FPSC's ability to address the needless duplication of facilities and other inefficiencies that

ultimately would ircrease costs to customers.

14- The Commission must apply the provisions of Section 366,02(l) in a manner that is

consistent with fhe purposes of Chapter 3 66, Florida Statutes, which is to protect the public welfaro through

the exercise of its regulatory authority (Section 366.01, Florida Statutes). To that en4 the Commission

should.oonclude that the Agreement betwcen Lcesburg and SSGC crc&os * Wtnership or legal entlty

supplying natural gas to public and thoreby falls within the definition of a "public utility" uader 366.02(l).

Such a eonclusion is "more reasonable" tlran the ALJ's conclusion in Paragraph 147 that the Agreerrent

does not create *a 'hybrid utility'8 of which SSGC is a parf' beoause: il applies tho corect statutory

pmvision, Section 366.02{l), not 366,04(3[o), for debrnining whether Agreement croates a "public

utifuf'; it does not condone the "pay-to pley dcal" between l-eesburg and SSGC which would have the

effect of encouraging other developers to seek similar arrangements with municipalities to the detriment of

gtility customers; and it is consistent with the purposes of Chapter 366, whioh is the protection of the public

welfare through the regulation of monopoly utility service.

15. The Commission may deoido that it is not necessary to conclude the Agreement does or

s It should be pointed out that the ALI failed to make any findings on signi.ficant mat€rial facts,
i-e., regarding the tems of the Agreement, which undemrines his conslusion that the Agreement
did not create a hybrid ulility. 

,l
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does not create a public utility as defined in Section 366.02(l), Florida Statutes, becauss thc AIJ concluded

that PGS should be awarded t}e right to seree the Bigham Developments. Despite that oonclusiorq tbe

Cornmission must nonsthelcss reject the ALJ's conolusion that the Ageement dcas not creats s "hybrid

utility."

EXC[rrroN TO CONCLU$ION OT LArW*IN PARAGRAPH 160

I 6. In Paragraph 1 60 of the RO, the AIJ concludes that the "cost-per-homs for Leesburg and

SSGC to provide sgrvico in Biglan is $1,800." That conclusion can only be co'rrect if SSGC was found to

be tho utilig providing servioe to customers in the development which ttre ALI said it was not in Paragraph

147.9 Inst€a4 the ALI found that "SSGC is, nominally,lo e gas systom oonstruction contractor building

gas facilities for lresburg's ownership and operation," Rule 25-7.0472(2Xc), f .A.C., is clearthat the costs

to be evaluated are the costs of the utilily, not a contractor hired by a utility to conshuct the physical

facilities: "I:n resolving teiritorial disputes, the Commission shall considcr; . , , [t]he cnstto each utility ta

provide natural gas service to the disputed are&. . .."

17. Under the terms of the Agreement and as testified to by Mr' Rogers and Mr'

Minner on behalf of teesburg and by Mr. Hudson on bshalf of SSGC, the cost to Leesburg for the

distribution infrasfucture in the Bigham Developments is measured in the revenue payrnents made

to SSGC under the Agreement.

18. The Agreement is unequivocal with respect to the cost to Leesburg of the

distribution infrastructure needed to provide service to customers withiu the disputed area Section

e If the Commission rejects the ALI's aonclusion in Paragraph 147, as it should, it would still be

incorrect to use SSGC's construction cqsts in comparison the PGS's so$ts. Under the Agreement

the cost to the utility created by the Agreement is measued in the share of the revenues paid to

SSGC over the 30-year period.

r0 The ALI apparentty uses the word "nominally" in recognition of the fact that it is Harnlet

ConstructiorL not SSGC, that is actually constructing the facilities, see Paragraph 55 of the RO.
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9 of the Agreement provides:

Purcha$! Price In consideration of SSCrC's significant inveshent in the

design, engineerir,g and construction of the System,ll and couveying the same to
the City , .. the City shall pay to SSGC the following prchase price for the System
(collectively the "Pwchase Price').

Page 7-8.

What follows this paragraph is the formula for the payment of revenues from the sale of natural

gas in the diqputed area, which pays SSGC 52a/o'55Yo ofthose revenues.

19. The testimony of kesburg's and SSCC's witnesses confirms that Leesburg's costs

for the in-frastructure to provide service to customers is as specified in the Agreement. At page 19

of his deposition (PGS Dxhibit 78), Mr. Rogers stated Leesburg's cost for the infrastnrcture is what

Leesburg would pay under the Agreement:

Well, if ... if I were to ask you whst it cost the City of Leesburg for the labor

and the cost of the mains and prpes and meters and gauges and regulators, et

ceter4 I as$lme your answer would be that it'$ whatever we're paying under

the agrcement for all that.
Thx . .. would be correct.

2A. At page 545 of the hearing transcript Mr. Rogers confirms it is the Agreement that

specifies Leesburg's costs:

Right. But the anount that Leesburg is paying for the inftastructure withia
those dwelopme,nts is whatever the formula in the ugreement says it is?

It is set out in the agreement yes, sir'

tl Section I of the Agreement defines the System: *Genaally, the system shall include the

distribution lines tlat ruo along the steets and roads within the Service Area along with such other

necessary service lines, pressure regulator stations, individual meters and regulators for each

customei, communications syslems and other natural gas appuftenancx by which natual gas will
be locally distributed to the City's individual natural gas customers within tbe Service Area The

System shall not include any City-owned distibution and/or transmission lines upstream of the

point ofdernarcation." 
g

a.

a.

A.
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2l . Mr. Minner's testimony (PGS Exhibit 79, Minner Deposition, page 8 I ) agrees with

Mr. Rogers' stating Leesburg's cost for the dis!"ibution infisstructure has nothing to do with

SSGC's costs in puuinS in ths infrastucture:

Q. (By Mr. Brown) So if the Crty - in other words, the City is making these

payments regardless of rt*rat it actually costs SSGC to install the systern

A. We have a formulaic approach that the City developed, and we pay that portion
pursuant 10 the agreement.

q. end there is nothing in the fo$nulaic approach that takes into apcount how
much money is actually spent for the infrastructure.

A. That is sorrect.

22. Testimony by Mr. Hu&con, in-house counsel for the Villages, sonfirms SSGC's

agreement with Mr. Minner's and Mr. Rogers' statements that Leesburg's cost for the dishibution

infrastructure is as speciflred in tle Agreemelrt.

Q. So all the money that is being paid is for purchasing that in*astructwe?
A. I believe that is how the formula works. It's based on we build i! they buy il

There's a formula for what the price is'

(PGS Exhibit 77, Hudson I l/15/18 Deposition, paga?2)

23. 'Ihe only competont substantial, and unrefuted, evidence regarding Leesburg's cost

for the disfiibution inftastructure within the developments was provided by Dr. Stephen Durharnr2

24. Dr, Durham provided an estimate of the revenues thal would be paid to

SSGCI/illages by Leesburg over the 30-year lifc ofthe Agreement, based ontle additionof 2,000

new residences per year which was the Villages' estimate of how many homes would be added

per year (McCabe T-793, 804-805). Dr. Durham estimated that the payments made by Leesburg

n Leesburg had ample op,portunity to engage its own expert to quantifr the costs of the distribution
system under the Agreemen! but shose not to,

l0
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for tle infrastructure would total $186,530,100. PGS's cost for the same infrastructure was

estimated at $92,800,00013 ifCS Exhibit 9), Pursuant to the terms of the Agreement, Leesburg's

cost will be approximately twice that of PCS, which costs will be paid by the customers within the

Villages. It is important to note that the payments by Leesburg under the Agreement escalate as

morc gas is sold wilhin areas subject to the Agreement. Further, payments under the Agreement

do not end even after tle actual cost to SSGC of the infrastructure is recouped (Rogers T-577,P.

Ex. 30).

25. Looking only at the Bigham Developments and the estimate of 14,000 custom€rs

within that area over the next seven years of the Agreement fte cost to Leesburg would be triple

that of PGS for the same in&astnrcture. Using the estimate of an additional 2,000 customers per

year (T-795,304-805), PGS's cost is $22,400,000 ($1,60014 x 14,000) paid over seven years. For

Ieesburg, *re first seven years' payment to SSGCI/illages would be $6,046'656, shown on

column 7 of PGS Exhibit 9, which includes the customer charge (colurnn 4) and base thenn rate

charges (column 6). The yearly payments to SSGCA/illages would then continue for another 23

years for a total of $26,777,520 for the sustoner charge ($1,164,240 x 23) and $34,768272 for

the base therm rate charges ($1,51 1,664 x 23) for a total cost to Leesburg of $67,592,448

($6,046,656 + 926,777 ,520 + $34,768272) (P. Ex. 9, T'319-321). That would make Leesburg's

cost per customer slightly over three times the cost to PGS for the same infrasfiucture, or $4,828.1t

13 To put the calculations for tle revenues paid to SSGC's and PGS's costs for infrasfiucture on

an equal footiag, Dr. Durharn aszumed both PGS's costs and the billings for gas remain flat for
the 30-year period.

rl PGS's cost per cwtomer was determiled to be $ 1579, which rounds up to $1600.

ri The calculation of Leesburg's cost per customgr would be $67 ,592,448 + 14,000 : $4,828.

ll
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These amounts do not include excess charges (PGS Exhibil 9, column 8). If those amounts wene

included, an additional $3,566,052 would be added to the infrastructurc costs being paid by

kesburg.

26. The ALJ's use of SSGC's oonstruction costs rather than the price Leesburg is

required to pay under the Agreement is contrary to Rule 25-7.0472(2), Florida S|atutes, and renders

his conslusion of law as to the cost comparison between Leesburg and POS incorecl The correct

comparison is that of Leesburg's cost for the infrastructure of $67,592,448 to PGS's cost of

$22,400,000, or $4,828 per custom€r for Leesburg and $1,600 for PGS.r6

27, The Commission should therefore rejecl the ALJ's conclusion of law on this issue,

A conclusion based on the corect cost comparison required under the Rule is a-s to Leesburg's

cost of $67,59 2A48 to PGS's cost of $22,400,000. Nor only is such a conclusion "as reasonable

or more reasonabl€" (Section 120.57(1Xl), Florida Statutes) than the ALJ's, it is the only

reasonable conclusion under Rule 25-7.0472Q), F.A.C.!? Further the AIJ's conclusiou tlat the

cost comparison to be made is with respect to SSGC's constructions costs is inconsiste,lrt and

incompatible withhis conclusion in paragraph 147 of the RO that SSGC is not anatural gas utility

and it is Leesburg that is the utility providing service.

16 The payments made to SSGCA/illages under the Agreement are clearly costs to Leesburg to
serve the customers in the Villages which are relevant to '1hp circumstarices of this particular
case," So whether the payrnents are viewed as the cost for the infrastructure to serve the customers

(cost per customer) or characteriz-ed as some other costs, it is still a cost that mwt be considered

nnder subpangraph (2Xc)9. or paragraph (2)(d) of Rule 25'7 'M1Z,F-A-C.

t? Paragraph I l8 under the ALJ's FindingB of Fact contains the stetement "The c.ost-per-home for
Leesbgrg and SSGC is $ 1,800.' That finding is incompatible with his finding in Paragraph 63 that
Ieesburg is the utility, not the kesburg/SScc utility created by thc Agreement, and ignores the
plain terms of the Agreemeart and the testimony of the parties to the Agreement.

t2
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28. The cost differential per customer bstwcen PGS's and Leesburg's further butEesses

the ALJ's conclusion of a substantial cost differential between the two utilities and firther

illustates the egregious nature of Leesburg's actious in'tacing lo serve" the disputed area. When

the cost for the infia$tructrne within the developnents is considered the cost differ€ntial between

Leesburg and PGS grows to $47,381,448r kesburg's cost is 569,792,448 ($2,200,000 +

567,592,448) and PGS's cost is $22,411,00 ($t 1,000 + 22,400,00).

ALJ'S \$COMMENDEDACTTON REGARD-ING CONCT,.USIpN rIrAT PGS HAS TIIE
BIGHT TO SARYE qIGI#,M pEYE-LJ?3MDNTS

29. PGS fully supports the ALJ's recommendation that PGS b€ awarded the right to

serve *re Bigham Developments and that the award "should be on such terms gnd conditiom

regarding the acquisition of rights to facilities and in*astructure within the Bigham developments

by Peoples Cras from the City of Leesburg or South Sumter Oas Company, LLC, as deemed

appropriate by the Commission." Those terrns and conditions should include a requirement that

the customers be fansfer:ed to PGS within 90 days of tbe Comarission's final order and that PGS

pay SSGC or Leesburg no more than $1,2001s per residerVcustomer within the Bighaln

Developments. Additionally, consistent with the ALJ's statement in Paragraph l5l of the RO that

the Commission "may accept the [ALI's] fi:rdings and conclusions and apply its policies as [the

Commission] believes to be in the best interest of the public," the Commission's order in this case

should apply its policies regarding disputes involving a"raue to serve" and prohibit Leesburg

ftom serving cu$tomers using the lines along CR 501 and along SR 44 and CR 468 that were built

to serye the disputed area.

rs The $1,200 figure is the amount SSGC's witness, Mr, Thomas McDonougb" testified to as

SSOC's *actual cost of service per residence" (Page 7 of the RO)'
13
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30. As the ALI pointed out: Icesburg knew "PGS was the closest provider to the three

Bigham developments" (Paragaph 66 of the RO); Leesburg's costs to extend ssrvice to the

developments was "substantially greater for Leesburg than for PGS" (Paragraph l l l of the RO);

and the dilference in cost to L*esburg of between $1,212,207 and $2,2ffi,000 (Paragraph 129 of

RO) and PGS'g cost of "at most $11,000' (Paragraph 93 of RO) represented a "significant and

entirely duplicative oost for seryice." The ALI concluded Leesburg engaged "in a race to serve

the Bigham developmeols" (Paragraph 151 of the RO).

3l . The facts in this case minor those n Gulf Power v. Public Semtce Commission,

480 So. 2d 97 (Fla. 1935). In that case Culf Power Company expended sigrrificantly more thsn

Gulf Coast Electric Cooperative to provide power lines to reach the subdivision that was the

subject of the dispute, (a cost differential of $200,480 to $27,000). The Commission found that

Gulfs expeuditures were not only uneconomic, they wcre also reckless and irresponsible (Gulf

power,4t9So.2dat98). TheCommission'sorderprohibitedGulfPower"fromservinganynew

retrail customers along the route ofthe facilities built to serve Leisure Lakes [the disputed area] or

along the route by which these fapilities will be connected to Gulf Power Company's tansmission

eystgg" Order No. 13668 issued September 10, 1984, in Docket No. 830484-EU, at 8.

Leesbwg's expenditures are even more reckless and irresponsible given the cost differe'lrce in jrxt

the linps to reach the disputed area is $2,200,000 to $1 1,000, so Leesburg should also be prohibited

ftom serving customers along the route of the lines along 501 and along SR 44 and CR 468.

32. 'lhe Commission's policy of prohibiting a utiliry *om benefitting from its "race to

se1e" a disputed area was again applied tn In re: Petition of Gulf Coast Cooperative, Inc. Against

Gulf Power Company to Refrain from Afering Electrical Service or Constructing Duplicate

Facilities Into Disputed Areas in Washington Caunty, Order No. 16106, issued May 13, 1986' in

t4
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DockEt No. 850087-EU, Similar to this case, there was no tenitorial agrecment between Gulf

Power Company and Gulf Coast Electric Cooperative, bw Gulf Power knpw Gulf Coast was

serving the area and Gulf Power's extsrision line crossed Gulf Coasl lines. The Commission found

Gulf Power had uneconomically duplicated the distribution facilities of Gulf Coast so Gulf Power

was prohibited "from offering elestric service along the route of its extension into the disputed

territory." In this case there also wa.s no territorial agreem€nt between Leesbwg and PGS, but

Leesburg knew PGS was serving in the vicinity ofthe area, and Leesburg's line on CR 458 crosso$

the PGS line along CR 458 in places (Paragraph 70 of RO).

33. Following these precedents, the Commission should include in its final order an

ordering Puagraph that prohibits Leesburg &om serving, silher temporarily or permane,trtly, any

customers along the route of its facilities built along CR 501 and along SR 44 and CR 468. To do

otherwise would allow Leesburg to benefit from its race to serve the disputed area and encourag€

similar incursions into territories that are currently being served by another utility or arsas that

could be better served by another utility.te

CONCLUSION

None of PGS's exceptions to the ALJ's Recommended Order change the ultimate

conclusion ofthe ALI that PGS should be awarded the right to serve tfie disputed area. However,

tlre corrections to the conclusions of law noted above are important for the Commission to make

to reflect the proper application of Rule 25-7 .A42, F.A.C., and Commission's policies to the facts

in this case, and most importnntly, to reject the ALJ's oonclusion that ttre Agreement has "not

created a'hybrid utility' of which SSGC is a part." That conclusion sets a dangerous precedent

re As noted by the ALI in Famgraph 88 of the RO, Leesburg should not be rewarded for its actions

in ncing to serve the disputed area.
l5
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of allowing private parties to set up nnregulated utility monopolies through the nrse of partrering

with a municipality leaving customers of rhat utiliry without any protection &om unreasonable

rates ofinadequate service through the municipal elsctoral proc*ss or FPSC regulation.

Respcctftrlly subnitted this l5th day of ?'rg.

Telephone: (813) ?734209
Facsimile: (8 I 3) 273-4396
ab&ilugfat"cs&
AlisLEY $/ATSON, JR., E$Q.
Telephone; (8 13) 27 3 -4321
Facsimile: (81 3) 27 3 -4396
Macfarls$s F'erguqon & McMullsn
Pcst 0ffice Box 1531 (33601-1531)
201 N. Frsnklin $teet, Suite ?000
Tampq Florida 3360?

rRANK C" KRUPPXT{BACHB& ESQ.
Frank Kruppenbacher, P.A.
9064 Cre&t Hsron Cirsle
Orlando, Florida 32836-5483
Telephone: (407) ?464200
Facsirnile : {447} 87 6-6697
&lessl*&slrrle&ru

Attomeys f,orPeoples Gas Systern

l6
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CTRTT'ICATS OT SERVICE

I HEREBY CERnfY that a trus copy of the foregoing has beetl fumi$sd by

electronic mail to the following, this l5thday of October, 2019'

Adria }iarper
Walt Trienvsiler
Florida Public Service Commission
2540 Shumard Oak Blvd.
Tallahassee, fL32399
ahff per@,pss,sl41{.ll' &1
q4ri€rw-s6gtg."sta!q.ll,.$$

John trslie Wharton, Esq.

Brittany 0. Finkbeiner, Eq.
Dean" Mead & Dunbar
215 South Monroe St., Ste. 815

Tallahsssee, FL 3230l
iptadPg*dgcstxls${i-tiq,P
BFfu k&e*$!&dq4$!$ead. cslrl

Todd Norman
Broad and Cassel

390 North Orange Ave., Ste, 1400

0rlando, f'L 32801

xCIrmaqgbrsg&sdss$w]-q0sl

Frank C. Kruppenbacher, Esq.

Frank Knrppenbacher PA
9064 Great Heron Cir
0rlando, YL32836
gssd$hseeildsuCI

Jack Rogers
City of l,eesburg
306 $.61tr St€st
Lecsburg, FL 34748
Jeqk.&.{les$l$s gburg{lsri a,&x

Jon C. Moyle, Esq.

Karen A, Putrral, [sq.
Moyle LawFinn, P.A.
118 Nonh Gadsden Stroet
Tallahassee, FL 32301

im*xi*Ssnl'lglext t"tn
knp&ali#asyX*lax. pont

Floyd R, Self, Esq.

Berger, Singerman, LLP
313 NorthMomoe St.. Sre.30l
Tallahassee, FL 32301

fecr*&bergtriing.*ffia, .fs.,Il

Kandi M, Floyd
Director, Regul*ory Affairs
Peoples Oas System

P.O. Box ll1
T*pu, FL 33601'0111
kSsgd#kss$ew,sss1

Brian M. Stephens, Esq.

DeanLawFirm
7380 Munell Road, $uite 200
Vierc" FL 32940

&$i€phqn${S,*sqn&rs#.stn

tll
, t,' I l. !.1. rt -t- . v, , !

, tt-t't^t.: t) | :/ t

"nWfifrRgwfr."BRowN, ESa.
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F|LED 10/15/2019
DOCUMENT NO. 09413-2019
FPSC. COMMISSION CLERK

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

PEOPLES GAS SYSTEM,

Petitioner, Case No. 18-004422

v. Docket No.: 20180055-GU

SOUTH SUMTER GAS COMPANY, LLC
AND CITY OF LEESBURG,

Respondents. 
t

SOUTH SUMTER GAS COMPAI{Y. LIC'S
EXCEPTIONS TO RECOMMENDED ORDER

Respondent, South Sumter Gas Company, LLC, respectfully submits the following

exceptions to the September 30, 2019 Recommended Order in the above-identified matter,

ptusuantto S 120.57(lXK), Fla. Stat., and Rule 28'106'217, Fla" Admin' Code'

STANDARD OF REVIEW

Findings of Fact

The Commission should reject or modify a finding of fact if it determines from a review

of the entire record, and states with particularity in the order, that the flrndings of fact were not

based on competen! substantial evidence or that the proceedings did not comply with

essential requirements of law. $ 120.5(lxl), Fla. Stat.; See Prysi v. Department of Health,823

So. 2d 823, 825 (Fla" lst DCA 2002). Competenq substantial evidence means "such evidence as

will establish a substantial basis of fact from which afasl aI issue can be reasonably inferred,"

and evidence which "should be sufficiently relevant and material that a reasonable mind

would accept it as adequate to suppoft the conclusion reached." De Groot v. Shefield,95 So'

2d 912,916 (Fla. 1957).
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The fact findings of an ALI are not binding upoo ari agency if they are not supported

by competent, substantial evidence as raised in the exceptions. Florida Dept. ofCorrections v.

Bradley,5l0 So.2d 1122, ll23 (Fla. lst DCA 1987). An agency has no authority to make

independent or supplemental findings of fact. See, e.g., City of N. Port, Fla. v. Consol.

Minerals, [nc.,645 So. 2d 485, 487 (Fla 2d DCA 1994) ("The agency's scope of review of the

facts is limited to ascertaining whether the (ALJ's) factual findings are supported by

compet€nt, substantial evidence."); Manasota 88, Inc. v. Tremor,545 So. 2d 439, 441 (Fla. 2d

DCA 1989). Similarly, an agency has no authority to make independent and supplernental

findings of fact to support conclusions of law in the agency final order Friends of Children v.

Dep't of Health & Rehabilitative Servs.,504 So. 2d 1345 (Fla. lst DCA 1987).

An agency may reject findings of fact if the proceedings on which the findings were

based did not comply with the essential requirements of [aw. ,See Section 120.57(lXD, Fla. Stat.

and Bradley at 1l23.kr this contexl, the First District has characterized a failure '1o comply wirh

the essential requirements of the law" as "a procedural irregutarity." Beckeft v. Dep't of Fin.

Servs,982 So. 2d 94, 102 (Fla. lst DCA 2008); see also Flo-Ronke, Inc. v. State of Fla.,

Agency for Health Care Admin., DOAH No. 15-0982. 2016 WL 299743, (2016 Final Order)

(noting that although the "essential requirements ofthe law"phrase is inthe section ofthe

statute dealing with rejecting or modiflng findings of fact, the ALI's incorrect determination

as to the burden ofproof was "a procedual issue that affects the proceedinp as a whole" and

failed to comply with the essential requirements of law).

It would be a due process violation for an agency to enter a final order based on a

recommended order that lacks the necessary factual findings on which the agency's ultimate

action depends. See Sia/e v. Murciano,l63 So. 3d 662, 665 (Fla. lst DCA 2015).
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Conclusions of Law

Section 120.57(1Xl) Fla. Stat., also authorizes an agency to reject or modify an ALJ's

conclusions of law and interpretations of adrninistrative rules over which it has substantive

jurisdiction. Deep Lagoon Boat Club, Ltd. v. Sheridan, 784 So' 2d lI4A, ll43 (Fla. 2d DCA

2001). A1 agency's review of legal conclusions in a recommended order is reslricted to those that

concern malters within the agency's field of expertise. See, e.g., IMC PhosphatesCo.,18 So.3d

at 1089; G.E.L. Corp. v. Dep't of Envtl. Prot., 875 So.2d 1257, 1264 (Flu 5th DCA 2004).

If an Au improperly labels a conclusion of law as a finding of fact, the label should be

disregarded and the item treated as though it were actually a conclusion of law. See, e.g.

Battaglia Properties v. Fla. Land and Adiudicatory Commission, 629 So.2d 16l, 168 (Fla. 5ft

DCA 1994). When an ALJ's determination is infused with oveniding policy considerations, the

agency in its discretion may reject it. Pilsbury v. State, Dept. of Health and Rehabilitative

services, 744 So.2d 1040 (Fla" 2d DCA 1999)', Baptist Hosp., Inc. v. state, Dep't of Health &

Rehabilitative Servs., 500 So.2d 620 (Fla. lst DCA 1986); Leapley v. Board of Regents, 423

so.2d 431 (Fla- lst DCA 1932) citingMDonald v. Department of Banking & Fin.,346 So.2d

569,579 (Fla. lstDCA 1977).

Conclusions of law must be based on valid and written findings of fact which in turn

must be based on competent, substantiat evidence. See, e'g.,8'R. v. Dep't of Children &

Families, 200 so. 3d 236,236 (Fla" 5th DCA 2A].6); D.J.v. Dep't ofHealth & Rehab.

Serus., 565 So. 2d 863, 863 (Fla- 2d DCA 1990).

PRELTMINARY STATEMENT

As set forth herein, this 68 page Recommended Order eontains several findings of fact

which are not supported by competent, substantial evidence; relies upon conclusions of law
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which are not reasonable interpretations of the statute and rule applicable to natural gas teritorial

disputes; and contairu mixed findings of fact and conclusions of law wiich suffer the same lack

of support or roasonable interpretation. Be that as it may, two ultimate conclusions by the

Administrative l-aw Judge (ALI;, as reflected in several findings of fact and/or conclusions of

law, each unsupported by competent, substantial evidence and/or unreasonable interpretations of

the statute and rule, are the foundational conclusions upon which the ALJ's recommendation

rests. The first is that service by kesburg to the disputed area would rqsult or has resulted in an

uneconomic duplication of facilities. The second is that the costs of PGS, both on-site and off-

site to the disputed are4 would be materially lower than those of Leesburg. Both conclusions are

erroneous, both conclusions are not supported by competen! substantial evidence, both

conclusions fail to comply with the essential requirements of law, and both oonclusions are

fundamental to the ALJ's recommendation that PGS should serve the disputed area.

o F<lrthe ready reference ofthe reader, the exceptions to any particular Finding ofFact

(FOF) or Conclusion of Law (COL) include selected excerpts (in italics) from that

particular FOF or COL. However, in the case of each exception, the entirety of the

referenced FOF or COL is excepted to.

. Bythis reference, SSGC incorporates the City of Leesburg's Exceptions to recommended

Order, filed on l0/15/19, as iffully set forth herein.

!llps!@-!:
I27. Neither section 366.04(3), nor rule 25-7,0472, Wrtaining to natural gas territorial
disputes, expressly require consideration of "uneconomic duplication offacilities" as a factor in

reiolving tirritoiial disputes. The Commission does consider whether a natural gas territorial

agreemint "will eliminate existing or potential uneconamic duplication offacilities" as provided

ii rute 25-7.0471. A review of Commission Orders indicates that many natural gas territorial

dispute cases involve a discussion of uneconomic duplication offacilities because disrytes are

frequently resolved by neSotiation and entry ofa territorial qgreement.
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128. There are Commission Orders that suggest the issue of uneconomic duplication of

facilities i s an approprtate field of inquiry in a territorial dispute even when it does not result in

a territori al agreement

I 29. The evidence in this case firmly establishes that Leesburg's ertension offacilities to the

Bigham developments, both through the cR 501 line and the cR 468 line, constituted an

uieconomic diplication of PGS's-existing gas facilities' As set forth in the Findings of Fact,

pGS,s existing'gas line aiong CR aOS isiipaile of providing safe yd r.eliable gas service to the

Bigham deve{of,ments at a c]st that is negfigible. To the contrdry, Leesburg. ertended a total of

,oTrgnty six miies of high-pressure distribution mains to serve the Bigham developments at a cut

olit tia* $1,212,207, with persuasive eidence to suggest that the cos,t will total cl'oser to

:|Z,ZOA,OOO. This'difference'in cost, even at its lower end, is far from de winimis, and constitutes

a significant and entirely duplicative eost for sewice'

SSGC takes exception to FOF Nos. 127- 129, each of which addre ss and reflect the AIJ's

consideration and disposition ofwhether an uneconomic duplication offacilities ha$, could, or

would occur in this case. The AIJ's effoneous determination that an uneconomic duplication of

facilities would result if t eesburg continues to serve the Bigham developments is a foundational

error in the Recommended order. This consideration should not have been an issue in this case,

by virtue of its omission from the statutory factors to be considered' In the altemalive' even if

consideration ofthe issue was appropriate, the only competent. substantial evidence supports that

no uneconomic duplication of facilities will result'r

In FOF 127, the AIJ correctly notes that '(n)either section 366'04(3), nor rule 25-7 '04'72,

pertaining to natural gas territorial disputes, expressly require consideration of'trneconomic

duplication offacilities" as a factor in resolving territorial disputes"' The ALI also noted this

sarne fact on the reoord at the beginning of the hearing. (T' l5)' However, the Recommended

order then notes that the commission has sometimes considered whether disposition of a dispute

by agreement avoids uneconomic duplication of facilities' FOF 127 then references firee cases

(one of which involves a natural gas utility and two of which involve electric utilities - which are

ffiorrlyappearstofocusondup1icatior1andneveraddressestheconceptof
whether any alleged duplication is "uneconomic"'
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under a different statute) in which the Commission was considering proposed settlement

agreements. In each case, the ALI noted that the Commission had referenced this factor,

although not found in the statute addressing the resoldion of a natural gas territorial disputes

(which is in and of itself a Commission interpretation of the statute). Initially, there is a

fundamental difference between the Commission effectively musing about the advantages of

accepting a settlement agreement and the application of the statute in an administrative litigation

to resolve a territory dispute, and the ALI's conflation of these two statutes in these two contexts

is clear error.

The error is compounded (in this mixed finding of fact and conclusion of law) by the

ALJ's deference to the Commission's implicit interpretation of statute (to the effect that the

uneconomic duplication of facilities should be considered in a gas territorial dispute despite its

clear and intentional omission from the applicable statute).2 That deference is contraryto both

the plain language ofthe statute andto Section 2l ofArticle V ofthe FloridaConstitution. Prior

to the voters of Florida approving this Constitutional Amendment in 2018, for decades courts in

Florida had held that courts and administrative tribunals should defer to an agency's

interpretation of statute, if based on a permissible corntruction.3 Now, Section 21 of Article V

does not merely negate the need and propriety of such deference, it expressly declares that an

2 The omission is characterized as clearly intentional because while the statute on the resolution of electnc disputes

*J titr J.t"t. on the resolution ofgas disputes have obviously been drafted to practrcatlymirror each other, the

electric dispute resolution statute co:ntains the llrnguage on rmeconomjc dup-lication.of facilities while the gas dispute

resolution statrSe does nol It would riot be logioal or proper to infer this diffsrenlial was meaningless or in error.

3 In the past" agencies were afforded substantial deference, and agency interpretations of staurtes and rules wthin

their regulaorfjuisdicrion did nor havs to be the only reasonable interpretation. It was enolel if *9!3q.n:{ 
- ^ ^

i;t tp;t t;r.:;.re "pennissible"ones. See, eg.,Suddathv*tLines, Inc.v. Dep'tof Ewtl.Prot.'668 so.2d209'

212Fla. lstDCA 1996).
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ALJ mav not defer to an administrative agency's interpretation of such statute or rule and instead

must interpret such statute or rule de novo. In this case, the ALI did not consider the issue de

novo. Rather,the ALJ expressly relied upon (and deferred to) an administrative agency's

interpretation ofthe statute here at issue, to effectively read the statute to include a non-

statutory unecolomic duplication offacilities standard as a factor to be considered and weighed

in the resolution of this dispute. This approach faited to comply with the essential requirements

of law. ard resulted in consideration and weighting of numerous firrdings of facts which were

unsupported by competent or substantial, evidence because the issue which they addressed was

improperly considered.

FOF 127, and any other FOF or COL which approach or address this issue as a factor to

be considered and/or which do not address this issue de novo, should be rejected as contrary to

law, and unsupported by any competent, substantial evidence'

Furthermore, to adjudicate this case based upon a concept not found in statute or rule

violates the Administrative Procedures Act. A "ruIe" is "each agency staterient of general

applicability thal implements, inlerprets, or prescribes law or policy. $ 120.52(16) Fla. stat.

A,,final order" is a,\rritten final deoision" that results from a proceeding under section 120.56,

120.569, and 120.57, among other statutes, and that is not a rulE. An agency only acts by rule or

order. McDonald v. Dep't of Banking & Fin.,346 So. 2d 569,577 (Fla lst DCA 1977). The

progressive development of policy that ultimately finds expression as a rule, as endorsed in

McDonald andits progeny, has been legislatively circumscribed by the mandate that

,,rulemaking is not a matter of agency discretion", so that any agency statement meeting the

definition of a rule must be adopted as a rule "as soon as feasible and practicable. "

g 120.54(l)(a), Fla. stat. In this case, if the commission has a "policy" to the effect that an
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uneconomic duplication of facilities is a factor to be considered in resolving gas territorial

disputes, such a policy can only be lawful and effective if it is promulgaled in the form of a rule.

No such rule exists for gas tenilorial disputes. In this case, the ALI applied an illegal rule - an

agency statement of general applicability never promulgated as a rule - when he coirsidered

whether an uneconomic duplication of facilities would result. This was contrary to the essential

requirements of law and violative of a core precept of the Administrative Procedure Act.

In FOF 128, the ALJ similarly relies on a case in which the parties jointly petitioned for

approval of a stipulation to resolve a territorial dispute (in which one party agreed to purchase

another party). The ALI noted thal the Commission's order found thal approval of the joint

stipulation would avoid ulurecessary and uneconomic duplication of facilities (assumedly

because the end result ofthe dispute was that only one ofthe gas utilities continuedto exist)'

Similar to the analysis in FOF l27, in FOF l 28 the ALJ is bootstrapping a non'statutory and

non-rule uneconomic duplication of facilities analysis - employed by the Commission in

addressing a settlement - to the present natural gas territorial dispute. Once again, the ALI's

reliance upon the cited Commission decisions constitutes improper deference to the

Commission's interpretation of the applicable statute.a While such deference may have been

previously appropriate, it is now violative ofthe Florida Constitution. SSGC incorporates by this

reference its further argument on this point in its exception to FOF 127.

Even assumin g arguendo, that whether an uneconomic duplication of facilities exists or

will exist is an appropriate factor for consideration in this case, there was no competent,

substantial evidonce that continued service ofthe territory by lresburg would result in such an

uneconomic duplication of facitities. While the ALJ's conclusion regarding uneconomic

a As well ag il some cases, roliance on electric temtorial disputes, wtuch are resolved wrder a different statute.
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duplication offacilities appears to have been based upon his own calculations and comparison of

the total cost of ce rtain facilities, the gly comparative evidence directly on the point came from

Leesburg expert Dismukes, who addressed that issue and whether any of the assets of PGS

would be "strandedl'by Leesburg's continued service' Dismukes explained why, in such a case,

the rates of PGS would not go up; why customers in The Villages are no worse off in either case;

and that whether PGS serves or does not serve this area, its investment will not be uneconomic

nor will its facilities be gnderutilized. (Dismukes, T.784). PGS did not rebut this evidence, and

presented p evidence or testimony quantiSing or attempting to quantify any specific PGS cost

or capaoity which would be unutilized or underutilized by Lresburg's continued provision of

service within the disputed area. (Szelistowski, T. I l0). PGS put on no evidence about how any

alleged duplication would be uneconomic and the Recommended Order is silent on the issue.

The Recommended Order substantially rewards PGS for what can only be construed as

constructing facilities on spec, and punishes lresburg for the fact that it has not similarly

engaged in previously expanding its facilities and capacity rvith no apparent immediate

customers in mind. PGS witnesses testified that none of the facilities PGS would use to serve the

area in dispute were sized or located with the intent of serving The Villages. (Szolistowski, T'

110). When PGS designed and extended its facilities in Sumter County, its only developer

agreement was specifically limited to Fenney; there was no verbal deal or handshake deal with

The Villages for any areas outside of Femey PGS was fully aware that The Villages had

developed a significant number of homes already without natural gas; and there was no deal

beyond Fenney. (szelistowski, T. 101; wall, T. 186) Likewise, every main PGS constructed in

Sumter County was constructed with no order from the PSC establishing any of the area therein

as pGS territory and there is no PSC order recognizing any part of The Villages as PGS territory.
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(Szelistowski" T. 100). PGS has no territorial agreements for Sumter County. (Szelistowski, T.

I 14). When deciding to extend those various facilities, PGS witness Wall testified that he was

not sure whether Bigham was even considered developable property at the time of any particular

decision. (Wall, T. 188).

Conversely, there is no duplication, let alone uneconomical duplication, of PGS facilities

if Leesburg serves Bigham. It was Dismukes' opinion that duplicate facilities does not

necessarily mean uneconomic facilitios particularly in the natural gas business. It was his

opinion that the facilities of PGS continue to have value even if they are duplicative - which they

are not in his opinion - for actual operational reasons (Dismukes, T. 785). Even if whether an

uneconomic duplication of facilities is an appropriate issue in this case - which it is not - the only

competent, substantial evidence on the point was that no uneconomic duplication of facilities

would result by Leesburg's continued service to the disputed area.

Excention No.2:

I 18. The cost-per-home for Leesburg and SSGC is $1,800 (see ruling on Motion to Strike). In

addition, Leesburg will be installing automated meters at a cost of $72.80 per home.

I20. The cost-per-home is a factar - though slight -- in PGS's favar.

SSGC excepts to thar portion of the Recommended Order in which the ALI strikes

evidence of the actual cost-per-home to serve Bigham, based on invoice data that was admitted,

without objection, into the record as SSGC Ex. 9. SSGC further excepts to FOFs 118 and 120.

The ALJ committed eror ruling on the Motion to Strike. (pp.7-9 of the Recommended

Order). The exclusion of competent, substantial evidence on the cost per home for the

installation of natural gas in Bigham - evidence which demonstrated (based on actual real-world

data rather than an estimate) that the cost per home for PGS was significantly higher than the

cost per home for SSGC - undeniably resulted in an incomplete record; skewed certain key

10
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findings of facq was contrary to the essential requirements of law, and ultimately resulted in the

ALJ engaging in an erroneous comparison ofthose costs. For all ofthe reasons argued in

SSGC's Memorandum in Opposition to Petitioner's Motion to Strike, filed on September 6th,

2019, and incorporated by this reference as iffully set fortb the ALJ should have admitted and

considered the stricken evidence,

There are two key misapplicalions of law in this ruling. First, the ALI has defacto

created a new discovery rule that places upon a party the obligation to respond to discovery that

was not propounded. The second is that the ruling entirely disregards and igrrores the fact that

SSGC timely provided extensive oost documentation within its pretrial exhibit disclosures which

was the foundational basis of lhe testimony which was ultimately stricken.

ln this case, the ALI expressly found that there should be 'ho implication that there was

wrongdoing" because he was "not finding that there wa$ anything legally inconeot". Despite

this, he found (with no evidence of record to support such a finding or conclusion) "unfair

prejudice." The ALJ made p findings of any actual prejudice, and erred by applying S 90.403,

Fla- Stat. to exclude this evidence without a basis for a finding ofunfair prejudice. State v. Gad,

27 So. 3d 768, 770 (Fla. 2d DCA 2010) ("Absent a basis for a proper finding of unfair prejudice,

the trial court abused its discretion in excludingthe evidence.").

Ratherthan find actual prejudice, the ALI stated that PGS was "surprised" by the

testimony presented by SSGC, and suggests that PGS could not have discovered the information.

The reality is (and the record reflects) that PGS could have discovered the information at issue

had it taken the deposition of the witness previously identified by SSGC as the witness who

would be presenting testimony and evidence relating to the cost to serve. For six months PGS

never made the effort to take the deposition of the witness whom SSGC had disclosed it would

1l
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call to testify as to cost to serve, Mr. Tommy McDonough (from the date of SSGC's disclosure of

the witness on January 28,2}lg,to the date of commeneement of the final hearing on June 24,

20le).

Despite the fact that the ALJ found, as a matter of fact, that the rules of discovery contain

no continuing obligation to supplement responses that were complete when giverq and that the

information given in the corporate deposition in November 2018 was complete when given, and

that pGS did not seek to depose the witness as an expert before the close of the time for taking

expert depositions, the AIJ imposed, de facto, a 'qvoluntary" obligation on SSGC to reveal

undiscovered evidence when no suoh obligation exists in law orunder any order orprocedure

applicable to this case. The holding that a never deposed expert must form his final opinions by

the last date his deposilion could have been taken - under the auspices of a procedure order

requiring the formation of final opinions by the date that expert's deposition was taken - has no

basis in law or fact. This ruling effectively relieves PGS from the obligation to close the door for

the formation of expert opinions by the taking of a deposition of the witness, and imposes a

highly prejudi cial ex post faclo obligation upon ssGC where none exists.

!}@.1,
39. The cost to PGS to extend gas service into Bigham would have been minimal, with "a

small amount oflabor lnvolved and a couple feet ofpipe"'

SSGC excepts from FOF 39. There is no competent, substanlial evidence to support FOF

39. The conclusion, apparently limited to the 'extension' of facilities (to the exclusion of all on-

site costs) necessarily ignores 100o/o of any off-site PGS expenditures for costs' PGS did not

provide an actual analysis of projected costs for service to Bigham. PGS suggested that the costs

of providing service to Bigham would not be significantly higher than its rough approximation of

its cost to serve Fenney. There were, however, significant cost variables that were omitted such

12
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as the number and footage of certain lines that would affect the cost estimate, meters and meter

installation; and the cost of PGS's pipeline on State Road 468 and associated gate stations that

would be necessary to serve Bigham, which were not included in the PGS "cost to serve" figure.

(Stout, T. 240,242,244-245,248; Wall, T. 174-175,179). PGS did not include any costs for its

main line on County Road 468 that was installed to provide service to industrial customers to the

west of Bigfuam, even though th at main line would be used to serve Bigham. (Stod T. 242,1.3'

le).

SSGC incorporales by this reference and response to Exception No. 8, as it relates to

consideration ofthis cost factor without the appropriate contextual consideration ofthe

relationship between rates and'tosts" in this case.

Excention No, 4:

74. As setforth herein. the location ofPGS's existing infrasffucture, vis-a-vis the disputed

territory, weighs strongly in its favor.

85. To allow Leesburg to take credit for its facilities in the disputed territory, thus prevailing as a

fait accompli, would be contrary to the process and standards for determining a territorial dispute'

The territiry must be gauged by the conditions in the disputed territory prior to the dispated

extension offcnilities ta sere the area.

86. The existingfacilities were not sultrcient to set've the disputed territory without

substantial ertension.

B8. As discassed herein, the "starting point" for determining the necessity offacilities is the

disputed territory property before the installation ofsite-specific interior distribution and serttice

lines. Tofind otherwise would reward a "race to serve' "

1 30. Thefact that Leesburg, with advarrce knowledge andplanning, was able to successfully race

to serve Bigham, incurring its "fnancial impact" afer the territorial dispute was filed, does not

demonstraie either that PGS meets the standards to prevail in this proceeding, or that PGS should be

preventedfrom senting devellopment directly adjacent to its existingfacilities in the disputed

territory.

I51. The eviderc'e clearly establishes that Leesburg knew of the proximity of PCS's existing

infrastruchtre to Bigham, and rather than ttork with PGS, embarked on a race to serae the Bigham

detelopments with as little notice to PGS as was possible.

l3
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SSGC excepts from FOF 74,86,86,88.130 and COL l5l, These findings and this

conclusion rest upon the ALI's legal determination that the "existing facilities" were those that

existed on the date of the filing of the Petition. There is no statute, rule, or case law which

supports this determination upon the facts in this case. On the date the petition was filed, the

Agreement had been executed between SSSG and l,eesburg (see PGS Ex. 1), triggering lawful

obligations on the part of Lresburg. SSGC had specifically entered into negotiations with

Leesburg in primary part because of well-founded concerns that PGS could not install and

provide service as required by the Villages pace ofdevelopment. (PGS Ex. 77, Hudson depo',

pp, la7-53). The Villages needed to get on about its business of efficient and fast-paced

developmen! and Leesburg's natural gas presence and capability was a perfectfit. Importantly

and fundamentally, the Recommended Order does not find that the l,eesburg service in Bigham

falts within or is adjacent to any pre-existing PGS service territory, despite PGS's position in this

case to the contrary. kesburg had no option to walk away from the Agreement. While leesburg

may not have had all the necessary facilities in place to serve Bigham when the Agreement was

executed - an eltirely conrmon circumstance in the provision of utility services - Leesburg had

the full and complete duty to serve Bigham as of the date of the petition. The Villages had no

option to accommodate a lengthy period of uncertainty in its imminent construction in Bigham.

To compare the availability of facilities of each natural gas provider based on a snapshot taken

on a remote date in the past is an approach that finds no support in any applicable law or

precedent. This finding offact is neither supported by competent, substantial evidence nor does it

comply with the essential requirements of law. Any FOF or COL which implicitly or explicitly

relies on this key determination is contrary to law and unsupported by any competent, substantial

evidence.

IAlt

-132-



Docket No. 20180055-GU
Date: January 3,2020

REVISED
ATTACHMENT B

Finally, as the ALJ appropriately found at col. 140, the petition of PGS and the facts of

this case must be considered de novo. The approach of the Recommended Order is totally

contrary to de novo review by simultaneously discounting all PGS off-site costs, while

considering all l,eesburg on-site and off-site costs, and concluding that Leesburg's facilities are

inadequate to provide service to Bigham when those facilities are viewed as they existed on an

arbitrarily past and distant date. Not only is this approach under these facts obviously not de

novo, ilhaN no support in any rule, order, or statute.

The Recommended Order arbitrarily excludes the facilities constructed by leesburg by

which it was actually supplying natural gas as of the date of tho hearing. There is no basis in

statute or rule for the "findings" in these FOFs (and particularly FOF 88, which should be treated

as a conclusion of law) that the "starting point" for determining the necessify of facilities is the

time prior to lresburg's installation of its CR 501 line. As a matter of law, the determination of

which party best meets the criteria applicable to natural gas territorial disputes should be decided

based on the facts and circumstances as they exist at the time of hearing' Accofdingly' the

,,starting point" for assessing the need for additional lbcilities and the cost to serve should be the

facts and circumstances as they exist at the time of the final hearing. To use any other date under

these facts and circumstances is to engage in evidentiary fiction in the face ofestablished facts to

the contrary. The ALJs eroneous finding and conclusion that PGS's "existing" distribution lines

"weigh heavily in PGS's favor" is wholly based on the AL.Is turning a blind eye toward

Leesburg's existing distribution lines and service lines within Bigham.

The exclusion ofthis evidence is contraryto any law or aulhorityon point and does not

comply with the essential requirements of law.

l)
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Bxcention No. 5:

85. PGSfiled its territorial dispute on February 23, 2018, I0 days from the entry ofthe
Agreanent, and three days prior to the adoption ofOrdinance IB-07. Construction ofthe

infrastructure to serve Bigham occurred aJter thefiling of the territorial dispute. Given the speed

with which TheVillages builds, hundreds ofhomes have been built, and gasfacilities to serve

have been constructed, since the filing of the territorial dispute. To allow Leesburg to take credit

for its facitities in the disputed tetitory, thus prevailing as a fait accompli, would be contrary to
'the 

process and stqndards for determining a territarial dispute. The territary must be gauged by

the'conditions in the disptted territory plior to the disputed ertension offacilities to serve the

area,

88. Prior to commencement of construction at Bigham, the area consi$ed of undeveloped

rural lanrJ, As discussed herein, ihe " starting point" for determining the necessity offacilities is

the disputed territory property before the installation of site-specif;c interior distribution and

service lines. To find otherwise would reward a "race to lerve."

130. The fact that l*esburg, with advance knowledge and planning, was able to successfully race

to serve Bigham, incurring its "fnancial impact" afier the territorial dispute was filed, does not 
- - -

demonstraie either that PGS miets tle standards to prevail in this proceeding, or that PGS should be

preventedflom sening development directly adjacent to its existingfacilities in the disputed

terrttory.

I51. The evidence clearly establishes that Leesburglmew of the proximity of PGS's existing

infrastructure to Bigham, and rather than work with PGS, embarked on a race to serve the

Bigham developments with as little notice to PGS as was possible. In doing so, the Commission

has, n tne contact ofelectrical disputes, establrshed that "[w]e always consider whether one

utility has uneconomicalty duplicated thefacilities ofthe other in a 'race to serve' an area ifi
dispute, andwe do not condone such action"'

sSGC excepts from FoF 85,88,130, and col 15l. These findings improperly, and

without any support in competenl, substantial evidence, characterize l,eesburg's constructron

activities in anticipation and furtherance ofserviceto Bigham - many ofthose construction

activities actua.lly undertaken on by SSGC - as a race to serve. In FOF 85, the AI-I fu,ds, in an

interrelated concept, and without any competent, substantial evidence for support Ihat "(t)he

territory uust be gauged by the conditions in the disputed territory prior to the disputed

ertension offacilities to serve the area".

The Recommended Order does not frnd that any portion of Bigham was the service af,ea

of PGS either at the time t eesburg began to provide service therein, or al the time PGS filed its

l6
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petition. As the Recommended Order finds, The Villages desired service from Leesburg, (see

Recommended Order, FOF 10, FOF 14, FOF 32). The Villages development is fast-paced and

high-volume, which takes lots of coordination to make it come together successfully' (PGS Ex'

77, Hudson depo,, p. 34). The villages has already developedto apopulation ofover 125'000.

(McCabe, T.790). By the date the petition was filed, leeqburghad a contractual obligation to

provide service in Bigham. (compare PGS Ex. I to Petition). As argued in exception No. 4,

incorporated by this reference as if fully set forth, neither lpesbwg nor The Villages had either

the legal or practical option to stand down simply because PGS formed its 1ltn hotr desire to

serve Bigham. The petition of PGS in this matter requested expeditious resolution, and PGS

subsequently filed a Motion to Expedite the Resolution of the Territorial Dispute indicating that

lresburg's construction of the 501 main was continuing. The Commission isSued no order on the

Motion, and PGS did not renew tlre motion at DOAH' Accordingly, the Commission itself was

aware that Leesburg was moving forward to provide service to the Bigham developments, and

took no action in relation to the same'

The concept of"race to serve" is not found in any applicable rule or statute ofthe

Commission, ln this case, there is no competent, substantial evidence that Ixesburg engaged in a

race to serve. The question is begged: if a large successful developer approaches a gas utility (in

an area that is not within the service territory of any other gas utility) and contracts with it to

receive gervice and then proceeds with ils development activities (as does the utility who has

obligated itselfto provide service), must all construction cease by both parties to the contract if

another utility alleges a dispute based on a formed desire to serve the area? Surely not' Despite

the fact that there is no finding that either SSGC or lresburg did anything wrong, improper, or

even ill-advised by entering into the Agreement, these FoFs and this coIJ would force kesburg

17
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into an impossible and untenable decision: either breach the contract, or move forward and fulfill

its contractual obligations in a timely fashion - exposing t*esburg to a claim that its actions were

a race to serve. To find that l,eesburg engaged in a race to serve in this case is to support that

illogical and unworkable result,

The Recommended Order's implici! and explicit deference to electric territorial disputes

is inappropriate and fails to comply with the essential requirements of law. while the stalutory

provision on the resolution ofterritorial disputes between electric utilities in $366.04(2), Fla.

Stat., is worded sirnilady to the statutory provision on the resolution of disputes between natural

gas utilities in s 366.04(3), Fla. stat. PSC cases involvingterritorially disputes between electric

utitities must be read in their greater context because ofthe significant regulatory and factual

distinaions between electric service - which is essential for development - and the optional and

competitive nature ofnatural gas service. The legislature could easily have combined the statutes

on tefritorial disputes such that each service was covered by a single statutory provision, but

elected notto do so. The ALI should not have relied upon past electric cases when interpreting

evaluating, applying the applicable criteria in this natural gas territorial disptrte, including this

concept ofso-called race to serye'

SSGC incorporates bythis reference the discussion under Exception No' I regarding PGS

expansion of its system. To effectively reward PGS for constructing facilities capable of serving

Bigham with no commitment whatsoever fron The Villages (that Pcs would be allowed to

serve ary future areas of development) and to effectively punish kesburg for timely

constructing the facilities necessary to comply with its contractual obligations and the needs of

The Villages is unsupported in law or by competent, substantial evidence.

l8
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Excention No.6:

162. To the qctent the Commission, in the exercise of its exclusive jurisdiction in natural gas

territorial disputes arisingfrom chapter 366, determines that the isstte ofuneconomic

duplication offacilities is relevant under the cir&mstances ofthis case, the-evidence, as

discribed tn'detail in the Findings ofFact, establishes thqt the extension ofservice to Bigham by

Leesburg irwolved substantial and signrficant duplication of existing PGS facilities. The

uneconomic duplication of PGS focilines by Leesburg weighs in favor of PGS.

SSGC excepts from COL 162. For all ofthe reasons set forth in Exception No' l,

incorporated by this reference as iffully set forth, col. 162 erroneously applies a factor (the

issue of uneconomic duplication of facilities) to this case without statutory basis or reasonable

interpretation of any provision of law. It is notable that the Au in the wording of COL 162 itself

manifests his own doubt about the applicability of the factor as a matter of law. There is nothing

exceptional aboutthis case, as reflected on the record, that would make consideration ofthis

factor uniquely appropriate. ln the absence of such, and in the absence of any language in the

statute by which this factor may be applied to gas tenitorial disputes as a rule of general

applicability, this factor should not be considered absent a legislative change to the statute' All

disoussions ofthis poinl elsewhere within these exceptions are incorporated by this reference as

iffully set forth

llx""ptionNoJ'

166. The factors set forth in rule 25-7.0472(2)(a)-(d), on the whole, strongly favor PGS's right

to serve Bigham. Thus, customer preference plays na role'

SSGC excepts from COL 166. For all of the reasons set forth herein, incorporated bythis

reference, there is no competent, substantial evidence to support the conolusion lhat the factors in

rule 25-7 .0472(ZXa)-(d) strongly favor PGS, nor does the record support the relevance of such a

conclusion - because of the way the Agreement sets rates in the villages - in any case' The

Commission should reject the two essontial and overriding conclusions upon which the ultimate

l9
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recommendation of the ALI rest: that continued service to the disputed area by Leesbug would

result in an uneconomic duplication of facilities, and that there was a material and/or relevant

difference in the costs to serve, both on-site and off'site, in favor of PGS'

Additionally, SSGC excepts to the conclusion that customer preference should play no

role. Both the statute and the rule recognize the potential for the necessity of flexibility in

apptying these factors, not only by the statute's admonition that the PSC "may" consider the

delineated factors, but also by the express inclusion in the statutory language that other factors

may be considered when appropriate.s In this case, the preference and position of The Villages

should be aonsidered, as an addilional factor, because ofthe scope and breadth ofthe

development; its economic importance to the region; and its track record of consistent success. In

this instance, in the absence ofany established PGS territory in the disputed are4 the choice

made by The Villages to receive natural gas service from kesburg in the disputed area (and

beyond), where the evidence has shown such a choice will have iro adverse effects on the end-

user, should be given significant weight in the resolution ofthis dispute. Inthe alternative, to the

exte1l the record reflects thal by all factors appropriately considered and weighed, the case of

each utilityto serve is substantially equal, the preference ofThe Villages for service from

I.resburg is clear and accordingly must be considered.

Excention No.8:

l29. This difference in cost, even at its lower end, is far from de minimis, and constitutes a

significant and entirely duplicative cost for service'

SSGC further excepts from FOF 129 to the extent that it finds differences in cost are not

de minimis. The only competent, substanlial evidence on the point in this case was that the

j Obviously, such 'other factors' must be particular to the case, and not a rule of general applicabiiity, which would

require promulgation as an administrative code rule under the Admrniskativo Procedure Act.

JA
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differences in cost arguments are de minimis. The very phrase, de minimis; refers to a difference

which does not merit consideration. While in most PSC tenitorial dispute cases each utility's

cost to serve migbt be highly relevant, in this case cost of service is not a factor because the

Agreement effectively caps the rates that will be charged to customers at The Villages at a level

that is no more than what will ever be charged by PGS. (kesburg Ex. 9, p 23). By linking The

Villages' rates to PGS 's rates, the cost of serving those future l,eesburg gas customers in The

Villages is essentially the satne as PGS' (Rogers" T' 539)' This tlpe of unique pricing

arrangement makes an individual comparison of costs between the trtilities less important since'

regardless oftheir respective cost structures, the natural gas service customers in The Villages

will not pay any more than what is currently in the PSC-approved rates offered by PGS' Thus'

even if l,eesburg's incremenlal costs of installing distribution mains or service lines or meters

were in fact higher than PGS, this would be less relevan! if relevant at all, in evaluating the

public interest considerations ofthis territorial dispute since ratepayers in The Villages are

insulated against any cost incteases that are above current and frrture retail distribution rates

offered by PGS. Leesburg Ex. 9, p. 23. ln cross-examination, PGS coursel made the point that as

far as the rates the customers will be paying the effect of cost of service was identical, and

Dismukes agreed. (Dismukes, T.767). The only aompetent, substantial evidence in the record on

this poinl evidence which is not contested, is that the cost of service to customers was materially

equal because of the rate restrictions in the Agreement'

The legislature has not, in its wisdom, created parallel regulatory schemes for municipal

gas utilities and investor-owned gas utilities. In this case, Leesbtrg's approach to service in

Bigham (and in The Villages in the areas yet to be constructed) was creative and flexible and

entirely consistent with its lavrful authority. The commission should recognize those

LI
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fundamental differences - particularly as they relate to consideration of, and weight given to, the

concept of cost ofservice in this case - and not effectively seek to exercise jurisdiction over

Leesburg to a greater eKentthan contemplated by Florida law. Leesburg is the authority (and the

de facto regulator) in this case to determine, in its sole and considered discretion, whether its

proposed cost to serve is consistent with the best interest of its customers, and it exercised that

atrthority in this case with care and caution and due deliberation.

Excention No,9

SSGC excepts to the ALI's Conclusion and Recommendation thatthe Commission enter

a Final Order awarding Peoples Gas System the right to serve Bigham by acquiring lresburg's

property on terms and conditions as deemed appropriate by the Commission. The weight of the

competent, substantial evidence and appropriate construction and applicalion ofapplicable law

should result in a recommendation that Leesburg may continue to serve Bigham'

Respectfully submitted this 15fr day of October, 2019'

/s/ John L. Wharton
John L. Wharton
Dean Mead & Dunbar
215 S. Monroe Street, Suite 815

Tallahassee, Florida 3230 I
Direct Telephone: (850) 999-4100
Facsimile: (850) 577-0095
jwharton@deanmead. com

/s/ Floyd R. Self
Floyd R. Self
Berger, Singerman, LLP
313 North Monroe Street, Suite 301

Tallahassee, Florida 3230 I
fs e lf@.b ereers in german. com
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CERTIFICATEOF SERVICE

I HERBY CERTIFY that a true and correct copy of the foregoing was served on the

following counsel via e-mail transmission this 15ft day of October, 2019 to:

Walt Trierweiler
Florida Public Service Commission

2540 Shumard Oak Blvd.
Tallahassee, FL 32399-0854
wtrienrye@ps c. state.fl . us

Andrew M. Brown
Ansley WatsorL Jr.

Macfarlane Ferguson & McMullen
P.0. Box 1531

T*pq Florida 33601-1531
(8r3)273-4209
(813) 6e5-5e00
ab@macfar.com
aw@macfar.com

Frank Kruppenbacher
9064 Crreat Heron Circle
Orlando Fl,32836
fklegal@hotmail.com,

Jon C. Moyle, Jr.

Karen A. Putnal
Moyle Law Firm, P.A.
118 North Gadsden Street

Tallahassee, Florida 3230 I
Telephone: (85 0)68 I -3 828
Facsimile: (850)68 1-8788
imovle@movlelaw.com
kputnal@movlelaw.com

/s/ John L. Wrltarton

JOHN L. WHARTON
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FrLED 10/1512019
DOCUMENT NO, 09414-201 I
FPSC - COMMISSION CLERK

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition to resolve territorial dispute in

Sumter Cormty and/or lake County wilh
City of tresburg and/or South Sumter Gas

Company, LLC, by Peoples Gas SYstem'

Docket No. 20180055-GU
DOAH Case No. 18-04422

CITY OF LEESBURG'S EXCEPTIONS
TO RECOMMENDED ORDER

Responden! City of Leesburg ("City"), hereby submits the following exceptions to the

September 30, 2}lg Recommended Order in the above-identifted matter, pursuant to section

120.57(lxk), Florida Statutes (2019), and Rule 2S-106.217, Florida Adrninistrative Code.

AUTHORITY

Section 120.57(L)(t),FloridaStatutes(2019),setsforththescopeofanagency'sauthority

to adop! reject, or modify the recommended findings of fact and conclusions of law contained in

recommended order:

The agency may adopt the recommended order as the final order of
the agency. The agency in its final order may reject or modify the

conclusions of law over which it has substantive jurisdiction and

interpretation of administrative rules over which it has substantive
jurisiiction. When rejecting or modifying such conclusion of law

tr interpretation of administrative rule, the agency must state with
particularity its reasons for rejecting or modifying such conclusion

of la* ot interpretation of administrative rule and must make a

frrding that its substituted conclusion of law or inleryretation of
administrative rule is as or more reasonable than that which was

rejecled or modified. Rejection or modification of conclusions of
law may not form the basis for rejection or modification of
findings of fact. The agency may not reject or modify the findings

of fact unless ihe agency first determines from a review of the

entire record, and states with particularity in the order, that the

flrndings of fact were not based upon competent substantial

eviderice or that the proceedings on which the findings were based

did not comply with essential requirements of law.
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EXCEPTIONST

EXCEPTIONNO. I.

City excepts to that portion of the Recommended Order in which the Administrative [,aw

Judge ("ALJ") erroneously strikes evidence of the City's actual cost-per-home to serve the

Bigham West, Bigham East, and Bigham North developments of $1,219 per home. City further

excepts to related Findings of Fact Nos. 118 ard 120 which incorporate the error, as set forth

below:

118. The cost-per'home for Leesburg and SSGC is $1,800 (see

ruling on Motion to Strike). In addition, Leesburg will be installing

automated meters at a cost of $72.80 per home.

120. The cost-per'home is a factor - though slight - in PGS's

favor.

The AIJs eroneous determination to strike the evidence of the City's actual cost per home is set

forth at page 9 ofthe Recommended Order, where the ALI states:

Underthecircumstances,theundersigrredfindsandconcludesthat
it would be a surprise and wrfairly prejudicial to PGS to allow- the

newlycreatedinformationtobereceivedinevidenceinlieuofthe
figuri provided by Mr. McDonough as the corporate representative

*d ini"tpo*es to written discovery. See $ 90'403, Fla Stat'

The authority expressly relied on bythe ALI, section 90.403, Florida Statutes, provides the

following parameters for a determination to exclude relevant evidence:

90.403 Exclusion on grounds of prejudice or confitsion'-
Relevant evidence is inadmissible if its probative value is

substantially outweighed by the danger of unfair prejudice,

confusion of issues, misleading the jury, or needless presurtation

of cumulative evidence. This section shall not be construed to

mean that evidence of the existence of available third-party

benefits is inadmissible.

I In addition to the exceptions set forth herein, the City of lresburg adopts and incorporates by

reference the exceptions filed by Respondenl, South Sumter Gas Company'
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There is no evidence of record to support a finding of "unfair prejudice" that

"substantially outweighs" the probative value ofthe relevant evidence ofthe City's actual cost to

serve. The ALI erred by applying $ 90.403 to exclude relevant evidence without a basis for a

finding of unfair prejudice.2 State v. Gad,27 So. 3d 768, 770 (Fla 2d DCA 2010) ("Absent a

basis for a proper finding of unfair prejudice, the trial court abused its discretion in excluding the

evidence. ").

Rather than find actual "unfair prejudice," the ALJ accepted PGS's argument that it was

surprised by the updated information presented by SSGC. The ALI also suggests that PGS could

not have discovered the information. The record reflects that PGS could have discovered the

information had PGS served discovery or taken a deposition of Mr. Tommy McDonough, the

witness identified by SSGC as the individual that SSGC intended to call to testify, in detail,

about the cost to serve. For six months, from the daie of SSGC's disclosure of the witness on

January 28,2019 to the date of commencement of the final hearing on June 24,2019, PGS never

made any effort to take Mr. McDonough's deposition in his individual capacity, nor to seek

updated cost data.

The AIJ's assertion that "discovery closed altogether on March 22, 2019,"

(Recommended Order, p. 8) is not the whole picture. The record reflects that, pursuant to the

order of the presiding ALI issued April 3, 2019, all parties were entitled to seek additional

2 The Florida Supreme Court has held that the Evidence Code is not strictly applicable to
administrative proceedings. Florida Industrial Power Users Group v. Graham,209 So.3d I142
(2017). Moreover, even if the Code is determined applicable here, the record of this case does
not support a finding of "unfair prejudice" that "substantially outweighs" the probative value of
relevant evidence. The evidence excluded consists of an update of a prior cost estimate by
providing invoice.based actual cost data, and was not a change or repudiation ofprior testimony.
The mere fact that evidence does not favor PGS does not make the evidence "unfairly
prejudicial." Moreover, the evidence should not bo excluded because PGS declined to conduct
discovery when it had a fair opportunily to do so.
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discovery after that date, by agreement of the parties or by motion. Notwithstanding this

opportunity, PGS made no effort to discover any updated or actual cost data.

The Florida Supreme Court has observed that it is improper to exclude relevant evidence

solely on the basis of"surprise" when, as here, there is no wrongdoing by any party. The Court

has held that trier of fact must balance the objective of avoiding surprise against the objective of

getting to the truth, and that there are key factors that should be considered prior to entering an

order of exclusion, including the objecting party's ability to cure the prejudice and his knowledge

of the existence of the witness:

Prejudice in this sense refers to the surprise in fact ofthe objecting
party, and it is not dependent on the adverse nature of the
testimony. Other factors which may enter into the trial court's
exercise of discretion are: (i) the objecting party's ability to cure

the prejudice or, similarly, his indepandent knowledge of the
existence ofthe witness; (ii) the calling party's possible intentional,
or bad faith, noncompliance with the pretrial order; and (iii) the
possible disruption ofthe orderly and eflicient trial ofthe case (or
other cases). [footnote omitted]. Ifafter considering these factors,
and any others that are relevan! the trial court concludes that use

of the undisclosed witness will not substantially endanger the

faimess of the proceeding the pretrial order mandating disclosure
should be modified and the witness should be allowed to testify.

Binger v. King Pest Control,40l So. 2d 1310, l3l4 (Fla" l98l); see also Florida Peninsula Ins.

Co. v. Newlin,273 So.3d 1172, 1176 (Fla. 2d DCA 20L9) (a trial court should not exercise

discretion to exclude "surprise" evidence "blindly" but should focus on the actual prejudice that

the admission of the evidence "would visit upon the objecting party.") .

Applying the Binger factors to the case at hand, (i) PGS, to the extent it perceived it was

prejudiced, could have cured its prejudice by conducting discovery; (ii) there is no allegation or

finding of any violation of the prehearing order or any rule of discovery; and finally, (iii) PGS

had an opportunity during trial to cure any perceived prejudice by conducting a deposition
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limited to the issue at hand, presenting a rebuttal witness, or briefly continue the proceeding, but

PGS declined to do so.

The ALI erred in excluding the updated evidence of the City's cost to serve. There is no

basis in the record for a finding of "unfair prejudice" that "substantially outweighs" the probative

value of the evidence particulady when, as here, the AIJ's ultimate recommendation is based on

the erroneous finding that the City's infrastructure was "uneconomic. "

As discussed below, the evidence of the City's actual (as opposed to "estimated") costto

serve demonstrates that the City's cost to serve is lower than PGS's cost to serve. Because there

is no basis in the record for a finding ofany actual "unfair prejudice" to PGS other than prejudice

of its own making and because the probative value of the evidence of the City's actual cost to

serve is significant, the ALI erred by excluding the evidence of the City's actual cost to serve.

The ALIs determination to grant PGS's motion to strike should be rejected and Mr.

McDonough's final hearing testimony that the City's actual cost-per-home for the Bigham

developments is $1,219 (based on invoices admitted into the record without objection) should be

admiued into the record. Findings of Fact Nos. I l8 and 120 should be corrected as follows:

l18. The cost-per-home for Leesburg and SSGC is $1.219 ${+0e
@. In addition, Leesburg will be
installing automated meters at a cost of $72.80 per home.

ll9. The preponderance ofthe evidence indicates that the PGS
cost-per-home is $1,579, which was the cost-per-home of
extending service in the comparable Fenney development.

120. The cost-per-home is a factor -*e*gh-endn+- in PGS'g
City's favor.

EXCEPTIONNO.2.

City excepts to the ALJ's Findings of Fact Nos. 97 and 129, and related Conclusions of

L,aw Nos. 155, 156 and 157, to the extent that the ALJ found that the City's cost of construction
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of natural gas infrastructure on county roads 468 and 501 "could be" as much as $2.2 million, as

speculative and contrary to the substantial competent evidence of record. The AIJ further erred

by relying on the higher, speculative cost of $2.2 million to conclude that the City's infrastructure

was "uneconomic." The Recommended Order reflects that the ALI found that the City's cost of

installing its CR 468 and CR 501 lines, which were in existence at the time of the final hearing,

was approximately $I,212,207 (Finding of Fact No. 129). Rather than rely on the evidence of

actual cost presented at the final hearing, the ALJ instead enoneously chose to use a higher,

estimated figure provided by the City in early answers to interrogatories and referenced in the

contract between the City and South Sumter Gas Company as a "not to exceed" number. The

ALI then trsed this higher estimated figure to erroneously conclude that the City's installation of

its CR 501 and CR 468 lines was "uneconomic."

The ALI's error was compormded by his erroneous exclusion of the evidence of the City's

actual (as opposed to estimated) cost to serve. See Exception No. I above. By enoneously

excluding the testimony reflecting the City's actual cost-per-home of $1,219, the ALI excluded

an ultimate finding that the City's actual cost per home of $1,219 results in a cost-per-home

differential between the City and PGS of $360 (or $287.20, after taking into account the City's

installation of automated met€rs as referenced in Finding of Fact ll8), in City's favor. When

this cost savings is multiplied by the 4,200 homos estimated to be built within the Bigham

developments (Finding of Fact No. 34), the savings amounts to $1,206,240 which offsets the

51,212,207 cost of the City's installation infrastructure lhes, even without taking into acoount

the related commercial development within Bigham. The evidence reflecting the City's actual

cost to serve of $1,219 per home demonstrates that the installation of the City's lines is not

"uneconomic."
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The ALI's error of using an "estimated" cost of construction of the CR 501 and CR,168

lines and erroneous exclusion of City's actual cost-per-home from evidence formed the basis for

the ALI's enoneous conclusion that City's construction of its CR 501 and CR 468 lines was

"uneconomic." Findings of Fact Nos. 97 and 129, and Conclusions of Law Nos. 155, 156, and

157 should be corrected as follows:

97. In addition to the foregoing, Leesburg, in its response to
interrogatories, indicated that it "anticipates spending an amount
not to exceed approximately $2.2 million dollars for gas lines
located on county roads 501 and 468." Furthermore, Leesburg
stated that "[a]n oral agreement exists [between kesburg and

SSGCI that the amormt to be paid by lresburg for the construction
ofnatural gas infrastructure on county roads 468 and 501 will not
exceed $2.2 million dollars. This agreement was made on
February 12,2018." That is the date on which Leesburg adopted

Resolution 10,156, which authorized the Mayor and City Clerk to
execute the Agreement on l,eesburg's behalf. The context ofthose
statements suggests ttrat the Citv orieinallv estimated that the total
cost of constructing the gas infrastructure to serve Bigham could
be as much as $2.2 million; however. the cost of oonstructins the
CR 501 and CR 468 lines was approximatelv $1.212.207. When

one considers the savines of the per home cost of $287.20
multiplied by the proiected buildout in the Bigham developments
of 4.200 homes. i.e.. $1.206.240. the infrastructure cost differential
between the Citv and PGS is de minimis.

129. \\e evidence in this case firmly establishes that lresburg's
extension of facilities to the Bigham developments, both through
the CR 501 line and the CR 468 line, did not constituteC an

uneconomic duplication of PGS's existing gas facilities. As set

forth in the Findings of Fact, PGS's existing gas line along CR 468

is capable ofproviding safe and reliable gas service to the Bigham
developments al a cost that is negligibte. To the contrary, Leesburg
extended a total of roughly six miles of high'pressure distribution
mains to serve the Bigham developments at a cost of alleaot
approximately $1,2 12,20L-r*i+fpe+edasiv+-€rid€n€€+Fe%lgpst

'+Ui€-di@
even et its lerver end; is faf, frem C€ minimie; arid esnstitutee e

si.

155. The evidence demonstrates that lresburg could not provide

reliable natural gas service to the disputed teritory througb its
existing facilities. In order to reliably serve Bigham, l,eesburg had

to construct distribution mains along CR 501 for a distance of 2.5
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miles, and along SR 44lCR 468 for a distance of 3,5 miles, at a
cost of gpg!g@!y be+*een $1,212,207'aa4{E.38Q908.

156. The cost differential -- et-{east approximately $1,200,000 a€d

minhie is offset bv the Citv's lower cost-per-home of $1.219 (or

$1.291.80 takine into account the Citv's installation of automated
meters)." . . ..

157. This faotor and weighs strongly in favor of PGS Ci!Y.

EXCEPTION NO.3.

City excepts to Conclusion of I-aw No. 162, which states:

762. To the extent that the Commission, in the exercise of its
exclusive jurisdiction in natural gas territorial disputes arising from
Chapter 366, determines that the issue of uneconomic duplication
of facilities is relevant under the circumstances of this case, the

evidence, as described in detail in the Findings of Fact, establishes

that the extension of service to Bigham by Leesburg involved
substantial and sigrificant duplication of existing PGS facilities.
The uneconomic duplication of PGS facilities weighs in favor of
PGS.

The ALI erred as a matter of law in applying the criteria of "uneconomic duplication" to this

tenitorial dispute and further ened, as set forth in Exception No. 2 above, in finding that the

City's extension of service to Bigham was "uneconomic'"

Neither the Commission's goveming statute nor the Commission's rules authorize the

Commission to include "uneconomic duplication of facilities" as a criteria when resolving

natural gas tenitorial disputes. Construing general language in the statute or the Commission's

rules to authorize consideration of "uneconomic duplication" contravenes established law that an

agency may not act, whether by rule or otherwise, without a grant of specific statutory authority'

The authority to act "must be based on an uplicit power or duty identified in the enabling

statute." Sw. Water Mgmt. Dist. v. Save the Manatee Club, 773 So.2d 594, 599 (Fla. lst DCA

2000).
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The resolution of this natural gas territorial dispute must be governed by g 366.0a(3),

Florida Statutes. In the Recommended Order, the ALI discusses at length the statutory c,riteria

for resolving electric utility service tenitorial disputes, and at hearing specifically noted that $

366.04(5), Florida Statutes, requires the Commission to consider whether there has been or will

be an "uneconomic duplication" of facilities or services for electric facilities. (See Tr. l5).

There is, however, no parallel statutory language in $ 366.04 Florida Statutes or elsewhere,

which sets forth "uneconomic duplication" statutory criteria for resolution of natural gas

services territorial disputes, The Legislature's express exclusion ofthe "uneconomic duplication"

criteriafornatural gas infrastructure from $ 366.04(3) and express inclusion ofthe "uneconomic

duplication" criteria in $ 366.04 (5) indicates that such exclusion is deliberate and must be given

effed. Leisure Resorts, Inc. v. Frank J. Rooney, Inc., 654 So. 2d 911, 914 (Fla, 1995) ("When

the legislature has used a term, as it has here, in one section of the statute, but omits it in another

section of the same statute, we will not imply it where it has been excluded."). Thus, the ALI

erred by relying on a criteria thai is not included within applicable statute or rule in resolving this

territorial dispute,

The ALJ's eroneous inclusion of "uneconomic duplication" in his analysis of this

territorial dispute requires rejection of his ultimate recommendation. As noted by the ALJ in

recommended Conclusion of l,aw No. 140, "Petitioner, PGS, has the burden of proving, by a

preponderance ofthe evidence, that it is entitled to serve Bigham under the standards applicable

to territorial disputes for natural gas utilities." (emphasis added). Here, the ALI relied heavily,

if not exclusively, on a criterion that is not applicable to natural gas fiility territorial disputes, for

his ultimate recommendation.

Nor does the evidence of record support the ALJ's erroneous conclusion that the City's

infrastructure, at the time of installation, was "duplicative." As discussed in more detail in
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Exception No, 4 below, the ALI correctly found that PGS's facilities were installed to serve

industrial anchor customers and not specifically for future Villages developments, and thal PGS

had only speculated as to potential future residential development when installing its industrial

lines. (Finding of Fact 23). In oontrast, the City's construction of natural gas infrastructure was

not speculative, but was in performance of its obligations under a lawful contract entered into

between The Villages and the City.

The Au further erred in concluding that the City's infrastructure was "uneconomii

duplication," by failing to take into account additional future development thal may be served by

the City. It is well-established that the mere "duplication" of infrastructure in an area does not in

itself, render the additional infrastructure "uneconomic." The Commission previotxly has

considered '\rhether the facilities that might initially be perceived as duplicative would have a

reasonable prospect for future use in addition to just serving the area in dispute," and concluded

that a reasonable expectation of future use supports a conclusion that the facilities are not

"uneconomic." Choctawhatchee Electric Cooperative v. Graham, 132 So.3d 208, 217 (Fla.

2014) (Commission concluded that "reasonable future use" test "demonstrated that uneconomic

duplication would not occur if Gulf Power was awarded the right to serve Freedom Walk.") .

The ALI correctly found that the City's CR ,168 line was constructed not to serve the

Bigham Developments, but to provide a redundant loop in the City's nalural gas distribution

system, and that both the CR 501 and CR 468 lines were intended to serve future development

(Findings of Fact Nos. 68, 69), but erred in ignoring these substantial benefits and additional

value when ascribingthe entirety of the cost of the lines to the Bigham development in orderto

find the lines "uneconomic."

Finally, the ALI erred in concluding that the issue of "uneconomie duplication" was

dispositive in this proceeding. The prior Commission decisions in cases involving territorial

10
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agreements are of questionable relevance in this territorial dispute case, and their weight as

authority is further in question in light of Article V, Section 21 of the Florida Constitution.3

Moreover, as a practical matter, the issue of "uneconomic duplicalion" has no relevance to the

facts and circumstances of this case because, as the ALJ found, the City's rates for Villages

customers will not exceed the rates charged by PGS, thus residents of The Villages cannot be

adversely affected by any asserted "duplication."

Accordingly, Conclusion of Law 162 should be corrected as follows:

162. Neither the govemine statute. $ 366.04(3). Florida Statutes.
nor the Commission'p Rule 25-7.0472 authorize the Commission to
applv the criteria of "uneconomic duDlication" to resolution of this
natural gas territorial dispute. To the extent that the Commission,
in the exercise of its exclusive jurisdiction in natural gas tenitorial
disputes arising from Chapter 366, determines that the issue of
uneconomic duplication of facilities is relevant under the
chcumstances of this case, the evidence, as described in detail in
the Findings of Fact, establishes that the extension of service to
Bigham by lresburg was in performance of the Citv's obligations
pursuant to a lawful contract between The Villases and the Citv.
and was not an uneconomic duBlication of PGS's existine facilities.
inyeh'ed cub€tffItisl.

in
f+rier€FPc€-

EXCEPTION NO.4.

City excepts to those porlions of the A[J's Findings of Fact 74, 85, 86, 130, and

Conclwion of Law 151 which state:

74. As set forth herein, the localion of PGS's existing
infrastructure, vis-a-vis the disputed territory, weighs strongly in
its favor.

3 Section 21. Judicial interpretation ofstatutes and rules. - In interpreting a state statute orrule,
a state court or an ofhcer hearing an administrative action pursuant to general law may not defer
to an administrative agency's interpretation of such statute or rule, and must instead interpret
such statute or rule de novo.

ll
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85. To allow Leesburg to take credit for its facilities in the disputed
territory, thus.prevailing as afait accompli, would be contrary to the
prooess and standards for determining a territorial dispute. The
territory must be gauged by the oonditions in the disputed territory
prior to the disputed extension offeoilities to serve the area.

86. ... The existing facilities were not sufficient to serve tlre
disputed tenitory without substantial extension.

88. As discussed hereiq the "starting point" for determining the
necessity of facilities is the disputed territory property before the
installation of site-specific interior distribution and service lines.
To find otherwise would reward a'orace to serve."

130. The faot that Leesburg, with advance knowledge and planning,
was able to suocessfully race to serve Bigham, incurring its "finanoial
impact" after the territorial dispute was filed, does not demonstrate
either that PGS moets the standards to prevail in this prooeeding, or
that PGS should be prevented from serving development direotly
adjaoent to its existing faoilities in the disputed territory.

151. The evidenoe clearly establishes that Leesburg knew of the
proximity of PGS's existing infrastruoture to Bigham, and rathor than
work with PGS, ernbarked on a raoe to serve the Bigham
developments with as little notice to PGS as was possible.

There is no competent, substantial evidence ofrecord supporting a finding ofa "race to serve," or

that the City did not conduct its actions publicly and in good faith, consistent with its obligations

as a public entity and pursuant to a lawful contractual agreement.

There is no evidence that the City sought to prevent FGS from serving the Bigham

developments by "racing" to serve. There is no evidence of record that PGS intended or had

interest in serving the Bigham development prior to this proceeding. The ALJ correctly found

that "none of the PGS lines were extended specifically for future Villages developments."

(Finding of Fact No. 23). The ALI correctly found that "PGS had no territorial agreement, and

had no discussion with The Villages about serving any development along the mains." (Finding

of Fact No. 23). The ALJ correctly found that PGS constructed its "gate station at the

intersection of CR 468 and CR 501 . . . to serye the anchor industrial facilities" and not forthe

purpose of serving The Villages. (Finding of Fact No. 24).

12
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There is no evidence ofrecord that PGS ever approached The Villages seeking to serve

the Bigham Developments or otherwise had any interest in such service. The competent,

substantial evidence of record is that the City aoted in good faith in seeking to extend natural gas

services to the Bigham Developments, pursuant to a contractual agreement, and that there was

no "race to serve."

The AU correctly found thag prior to PGS bringing this teritorial dispute, both the City

of l,eesburg and PGS previously had provided natural gas services to The Villages

developments. The competent substantial evidence of record, as found by the ALI, is that the

City entered into a lawful contract with The Villages to provide natural gas services within the

Bigham Developments, adopted a rate for service through a public progess, and began

performing its obligations underthe contract. To characterize the City's lawful actions as a "race

to serve," is inappropriate, and to penalize the City for its lawful actions by disregarding its

existing infrastructure currently in place when comparing the City's abitity to serve to PGS'

ability to serve, is error.

De novo administrative proceedings are conducted to formulate final agency action and

should be based on facts as they exist at the time of the agency's final action. McDonald v.

DepartmentofBankingandFinance,346So.2d 569,584 (Fla. lstDCA1977). Inadenovo

proceeding, the ALI correctly considers evidence as it exists at the time of the final

hearing. Deryrtment Of Financial Services, Division Of Workers' Compensation v. Ron's

Custom Screen, Inc.,2A09 WL 4A99147, at *4; DOAH Case No. 09-0959; (DOAH Nov. 24,

2009) (DFS Feb. 26, 2010). See also, Adult Family Care Home v. Agency For Health Care

Administration, 1997 WL 1052634 at *4 (DOAH Case No. 96-4099) (DOAH Feb. 21, 1997)

(AHCA April l, 1997) ("kt formulating final agency action, the undersigned may consider

evidence of relevant facts that exist at the time of the administrative hearing."); Berger v. Kline

t3
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and Department of Environmental Protection and Citrus County, 1994 WL 75879 at *18

DOAH Case No. 93-0264 (DOAH Nov. 29, 1993) (DEP Jan. ll, 1994) ("The Hearing Oflicer

thus must accept evidence of circumstances as they exist at the time of hearing); ; In re: Petition

to Resolve Tenitorial Dispute with Peoples Gas Sys., Inc. by Sebring Gas Sys., a Div. of Coker

Fuels, Inc., No. 910653-GU,lgg2 WL 12595887 (Fla. P.S.C. Feb. 25, 1992) (Sebring's efforts

to convert its underground gas piping lines from propane to natural gas as of the time of hearing

relevant to final outcome, as were gas costs on September 30, 1991, while the petition was filed

on June 4, l99l); In re: Petition to Resolve Territorial Dispute between Okefenoke Rural Elec.

Membership Corp. & Jacksonville Elec. Auth., No. 911141-EU,1992 WL 12596508 (Fla. P.S.C.

Ocl.2l,1992) (Okefenoke's [992] revenues relevant consideration when the petition was filed

on November 19, 1991, and the hearing was held on June 17, 1992); and In re: Petition to

Resolve Territorial Dispute between Talquin Elec. Coop., Inc. & Town of Havana, No. 920214-

EV, 1992WL 12597257 (Fla. P.S.C. Dec. 21, 1992) (school board's steps toward purchasing

property that occurred subsequent to the filing of the petition in the case relevant factor to

outcome).

There is no basis in statute or rule for the ALI's conclusion of law (labeled as Finding of

Fact No. 88) that the "starting point" for determining the necessity of facilities is the time prior to

the City's installation of its CR 501 line. Governing law states that the determination of which

party best meets the criteria applicable to natural gas territorial disputes should be decided based

on the facts and circumstances as they exist at the time of hearing. There is no statute or rule

aulhorizing the disregard of lawfully constructed infrastructure existing at the time of hearing.

The "starting point" for assessing the need for additional facilities and the cost to serve should be

the facts and circumstances as they existed at the time of the final hearing. The AL.Is erroneous

furding and conclusion that PGS'S "existing" distribution lines "weigh heavily in PGS's favor" is

L4
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wholly based on the ALJ's disregard of the City's existing distribution lines and should be

rejected.

Accordingly, the contested portion ofFinding of Fact No. 74, and Findings of Fact Nos.

85, 86, 88, and 130, and Conolusion of Law 151 should be rejected as unsupported by the

competent, substantial evidenc€ ofrecord arrd contraryto law.

EXCEPTION NO.5.

City excepts to Conclusion of law No. 166, which states:

The factors set forth in rule 25-7.0a72Q)@)-(d), on the whole,
strongly favor PGS's right to serve Bigham. Thus, ctlstomer
preference plays no role.

The ALI found that the majority of the appticable statutory and rule criteria do not favor one

party overthe other, and that both parties are equally capable ofproviding reliable service to the

disputed territory. ffindings of Fact Nos. 74, 75, 103, 108, 113, ll4, l2l, 122, 123, 125, and

126).

The ALJ fomd that the City's ability to provide other utility services to The Villages in

addition to gas service is a factor in the City's favor. (Finding of Fact No. 110). The ALI found

that the criteria relating to cost-per-home is a "slight" factor in PGS' favor, however, this frnding

wholly arises from the ALI's erroneous exclusion of relevant evidence of the City's actual cost-

per-home, which is substantially lower than PGSJs cost.

The only other factor, and the single factor to which the ALJ gave the greatest weight, is

the matter of "uneconomic duplication," a factor that is not even a criterion specified in either the

goveming stalute or the Commission's rules as applicable to natural gas territorial disputes.

Moreovgr, as discussed in detail in Exception No, 2 above, even if a criterion of "uneconomic

duplication" were applied, the AIJ erred in its application by erroneously concluding that the

l5
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City's infrastructure, constructed pursuant to its obligalions under the written contract with The

Villages, is "uneconomic." Finally, the ALI erred as a matter of law in concluding that his

conclusion of "uneconomic duplication" in this natural gas territorial dispute should be given

great weight, as there is no specific statutory authority authorizing the application ofthe criterion

to this dispute, and no statutory, rule, or decisional authority that would render the criterion, if

applied, dispositive when all of the other myriad criteria are found to be a tie.

Applying the criteria set forth in the goveming statute and the Commission's rule to the

facts and circumstances ofthis case reflect that the parties are substantially equal with respoct to

satisfaction of the applicable criteria and that customer preference thus should be the determiniog

factor, consistent with Rule 25-7.0472(2)(e). The ALJ erred by refusing to apply the crileria of

customer preference to this case.

Recommended Conclusion of l,aw No. 166 should be corrected as follows:

The factors set forth in rule 25-7 .0472(2)(a)-(d), on the whole,
favor neither partv over the other. and establish that the parties are
substantiallv equal in their abili8 @
serve Bigham. Thus, customer preference plap-ne+ete is the
determinine criteria pursuant to rule 27-7.0472(2Xe). and must be
resolved in the Citv's favor in lisht of The Villases' express
preference for the Citv as its provider ofnatural gas services to the
Bigham developments.

EXCEPTION NO.6.

City excepts to the AIJ's Conclusion and Recommendation that the Commission enter a

frral order awarding Peoples Gas System the right to serve Bigham North, Bigham West, and

Bigham East by acquiring the City's property on terms and conditions as deemed appropriate by

the Commission. Any divestiture of the City's property rights to facilities and infrastruclure the

City lawfully owns should be in accord with due process, and Florida constitutional and statutory

law that address a taking ofproperty.

16
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DATED THIS l5th day of October 2019.

RESPECTFULLY SUBMITTED.

/s/ Jon C. Movle

Jon C. Moyle, Jr, Esq.
Karen A. Putnal, Esq.
Moyle law Firm, P.A.
118 North Gadsden Street
Tallahassee, Florida 3230 I
Telephone: (850) 68 l-3828
Facsimile: (850) 68 l-8788
imovle@movlelaw. com
kputnal@movlelaw.com

ATTORNEYS FOR CITY OF LDESBURG

LI
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CERTIFICATE OF SERVICE

I HERBY CERTIFY that a true and correct copy of the foregoing was served on the
following counsel this l5th day of October via email transmission to:

Walt Trierweiter
Florida Public Service Commission
2540 Shumard Oak Blvd.
Tallahassee, FL 32399-0854
wtrierwe@ps c. state.fl . us

Andrew M. Brown, Esquire
Ansley Watson, Jr., Esquire
Macfarlane Ferguson & McMullen
P.0. Box l53l
Tamp4 Florida 33601-1531
(8t3)273-420e
(813) 695-5900
ab@macfar.com
aw@macfar.com

Frank Kruppenbacher
9064 Great Heron Circle
Orlando FI.32836
fkleeal@hotmail.com

John L. Wharton
Dean Mead & Dwrbar
215 S. Monroe Street, Suite 815

Tallahassee, Florida 3230 I
850) 99e-4100
jwharton@dearunead. cor,

Floyd R. SeE B.C.S.
Berger Singerman LLP
3l 3 North Monroe Street. Suite 301

Tallahassee, Florida 3230 I
(850) 52r-6727

fs el f@b er gers in german. com

ls/ .Ion C- Movle
Jon C. Moyle
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FBEFORE THE FLORIDA PUBLIC SERVICE COMNIISSION

In re: Petition to resolve territorial
dispute in Sumter County and/or [,ake
County with City of Leesburg andlor
South Sunrter Gas Company, LLC, by
Peoples Gas System

DOCKET NO.: 201 80055-GU
DOAI{ CASE NO. 18-004422

FILED: 10-25-19

PEOPLES GAS SYSTEM'S RDSPONSE TO SOUTH SUMTER GAS COMPANY. LLC'S
EXCEPTIONS TO RECOMMENDND ORDER

COMES NOW, Petitioner, PEOPLES GAS SYSTEM C'PGS), pursuant to Rule 28-

106.217, Florida Administrative Code ("F.A.C."), and hereby submits its Responses to South

Sumter Gas Company, LLC's C'SSGC') Exceptions to the Recommended Order ("RO") dated

September 30, 2019, in the above captioned matter and states:

STANDARD OI'REVIIIW

1. Section 120.57(1)(l), Florida Statutes, govems the Florida Public Service

Commission's ("Commission') review ofthe Administrative L,aw Judge's ("Ar J") Recommended

Order. With respecl to an ALJ's findings of facL the Commission may not reject them or modify

them unless the Commission 'tlrst determines fiom a review of the eutire record and states r.vith

particularity in the ordeq that the findings offact were not based on competent substantial evidence

or that the proceedings on which the findings were based did not comply with the essential

requirements of law."

2. With regard to conclusions of law, the Commission may "reject or modify the

conclusions of law over which it has substantive jurisdiction and interpretation of administrative

rules over which it has substantive jurisdiction" and in doing so the Commission musl make a

finding'lhat its substituted conclusion of law or inlerpretation of administrative rule is as or moro

reasonable than that which is rejected or modified."

)
)
)
)
)
)
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3. The Commission has no authority to reject or modify a conclusion of law relating

to laws outside is substantive jurisdictiorq such as rulings on evidentiary matters.

4. None of the exceptions made by South Sumter Gas Company, LLC. ("SSGC") in

its Exceptions to the Recommended Order filed on October 15,2019, meet the standards required

for rejection or modification.

Exception No. 1

5. S SGC has taken exception to Paragraphs I27 , 128, and 129 of the RO based on two

theories. The first of which is based upon newly adopted Article 5, Section 21 of the Florida

Constitution. The second is that Iresburg has not uneconomically duplicated the facilities of PGS

and consideration of uneconomic duplication is not an appropriate factor in resolving territorial

disputes involving natural gas utilities- Both theories are wrong.

Article V, Section 21 of the Florida Constitution states:

In interpreting a state stalute or rule, a state court or an officEr hearing an

administrative action pursuant to general law may not defer to an administrative

agency's interpretation of such statute or rule, and must instead interpret such

statute or rule de novo.

SSGC's position is that this section means that an ALJ in an administrative action oan never look

to an administrative agency's interpretation of a statute or rule. That is clearly an overbroad

readingofthisnewlyadoptedconstitutionalprovision. ThepurposeofSection2l,andtheissue

it was inlended to remedy, was to address situations where an ALI felt compelled to defer to the

administrative agency's interpretation of a statute or rule even when the ALI believed that

interpretation was in error. The referenced constitutional amendment does not prevent an ALI

from citing to an agency's interpretation of a statute or a rule which is consistenl with his own.

What is proscribed is an ALI having to adopt the agency position when the ALI believes it is not

a proper interpretation of stalute. That is clearly not what the ALI has done in this case.

a
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6. Paragraph 127 in the RO begins by pointing out that neither Section 366.04(3), nor

Rule 25-7.0472, F.A.C., expressly identifies consideration of "uneconomic duplication of

facilities." The ALI then points out that Rule 25-7.0471, Territorial Agreements, requires the

Commission to consider whelher a teritorial agreement will "eliminate existing or potential

uneconomic duplication of facilities." The RO then cites Commission orders on territorial

agreements that discrns the potential for uneconomic duplication of facilities and that the

agreements will eliminale the potential uneconomic duplication.

7. ln Paragraph 128, the RO references a Commission order that addresses

uneconomic duplication of facilities in territorial disputes. There is no indication that the ALI

would have taken a contrary position in the absence ofthese previous Commission orders. ln fact,

if the ALJ had not mentioned any of the orders, and instead simply said that in light of the

consideration of uneconomic duplication of facilities found in Rule 25.7.0471, F.A.C., he

interpreted Rule 25-7.0472, F.A.C., as being read consistently with25-7.Q471, there would be no

argument of impermissible deference to an agency interpretation. There is no evidence in the RO

that the ALI felt compelled 1o defer to the cited orders. lnstead it appears the orders are referenced

because they are consistent with the AtJ's interpretation of the statute or rule.

8. SSGC argues that the avoidance of uneconomic duplication is not a criterion to be

considered in natural gas territorial disputes. Thal argument fails for several reasons. The

avoidance of uneconomic duplication of facilities to provide utility service is the basis for, and the

forurdation of, the state policy of displacing competition in the utility arena and replacing it with a

policy of regulated monopolies: i.e., that one provider of utility service can more economically

provide utility service than separate providers vfngfor the same customers. An essential element

of that policy is the establishment of service territories within which each utility has the right and
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obligation to serve all customers thus avoiding the uneconomic duplication of facilities that would

result from two utilities vying to serve the same customers. Furthermore, neither the statute

regarding the Commission's jurisdiction over territorial disputes between gas utilities (Section

366.04(3), Florida Statutes) nor the statute regarding the Commission's jurisdiction over electric

utility territorial disputes (Section 366.04(2), Florida Statutes) specifically uses the phrase

"uneconomic duplication," but the listed criteria to be considered clearly have that end in mind.r

Finally, as pointed out by the ALI, the Commission has routinely used that criteria in approving

agreements that resolve territorial disputes (Paragraph 127 of RO).

9. SSGC's mgument that there is no evidence of uneconomic duplication is simply

without merit. PGS already had an extensive distribution system in Sumter County (PGS. Ex. a)

and in the specific area, already had a line along County Road ("CR") 468 lhat could provide

service to the developments known as Bigham North" Bigham West, and Bigham East (oollectively

the "Bigham Developments") which predated the Bigham Projects. Those lines were already sized

to serve the Bigham Developments and any other developments in the area (T- I 49- I 5 4, l9S, 199).

Leesburg City Manager, Mr. Alfred Minner, admitted that at the time of the Agreement, PGS could

serve the area offits already existing line on CR 468 and that in order for Leesburgto serve the

area it had to build its line along CR 501 and along State Road ("SR") 44 and CR 468 (T-454,

455). 'fhe maps placed into evidence (PGS. Exs. 5, 6, 7) show that lresburg's CR 468 line runs

parallel to PGS' CR 468 line, the very definition of duplication. The overwhelming,

uncontroverted evidence is that Leesburg had to build the lines along CR 501 and along SR 44 and

CR 468 in order to duplicate what PGS already had in place along CR 468.

I The statute that does specilically reference "uneconomic duplication' has as its focus the stalewide electric grid
which makes it clear that the avoidance of urcconomic duplications is to apply to the sta0ewide grid (Section

366.04(5), Flonda Statutes.

4
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10. The evidence is similarly overwhelming in that this duplication of facilities by

lresburg is uneoonomic when compared to PGS. Mr. Jack Rogers, director of l,eesburg's gas

depadment, testified that the total cost thus far of the CR 501 line and the CR 468 line was $1.94

million (T-554, 555). That cost is essentially what l,eesburg has paid in order to put itself in a

position to serve the Bigham Developments at the time the Agreement was executed.

11. SSGC ignores this cost in its exceptions to Paragraphs 127-129 of the RO and

instead refers to l-eesburg's expert Dr. Dismukes to argue that no uneconomic duplication will

occur. At the outset it must be pointed out that Dr. Dismukes' testimony was that no uneconomic

duplication would result if t eesburg continued lo serwice the disputed area (SSGC's Exceptions

to Recommended Order at 9), not whether l.eesburg's extending facilities to serve the territory in

the frst place was uneconomic. Dr. Dismukes ignores the fact that lresburg has spent $1.94

million (with an agreement to spend up to $2.2 million) in order to duplicate PGS' already existing

ability to serve customers in the Bigham Developments. SSGC's reliance on Dr. Dismukes'

testimony is further flawed because Dr. Dismukes conducts a rate analysis rather than comparison

ofthe incremental costs to serve. Rates are not costs as that term is used in Rule 25-7 .0472, F.A.C.,

and are irreievant to determining which utility should serve a territory.z Dr. Dismukes admits that

he did not attempt to analyze what lhe incremental cost was for Leesburg as compared to PGS (T-

768, 769) and he conceded that he had no reason to disagree with the numbers that had been put

forth as to the cost ofleesburg's spending on the CR 501 and CR 468 (T-770), and had no reason

to disagree with the approximate cost of PGS to tie into its CR 468 line which was arotu:d

$10,000.00 (T-771). Dr. Dismukes simply ignores this differential which is the most clear cut and

2 See Suwannee talley Electic Cooperatitte, Inc. for Settlement of a Territarial Dispute witt Fbrida Power
Corporation, an Area LocatBdin Infayette Counr), Order No. 12324, iszued August 4, 1983. in Docket No, 830271-
EU. at 2. 

s
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obvious additional cost for Leesburg to serve the Bigham Developments. In Dr. Dismukes' report

(Leesburg Ex. 9), he states on page 13, paragraph 4g,that"regulation helps to assure that the cost

decreasing aspects of scale (i.e., declining average costs) are hamessed to benefit rate payers.

These benefits arise when the capacity of utility systems is more fully utilized. End-user growth

can assist in driving down unit costs, since this growth often results in far better utility system

capacitygtilization." Whatthismeansisthatl.eesburg,bybuildingmilesofpipeinordertoserve

an area literalty within a few feet of PGS' lines is preventing the full utilization of PGS'

infrastructure, Dr. Dismukes' conclusions are consistent with the testimony of PGS President T.J'

Szelistowski, who explained how full utilization of lines lowers costs to customers and how PGS'

customers are impacted by denying PGS the ability to fully utilize existing infrastructure (T'81-

82).

12. Forthe reasons stated above, the Commission should reject SSGC's exceptionto

the findinp of fact in Paragraphs 127'129 ofthe RO.

Exceotion No.2

13. SSGC's Exception No. 2 addresses the ALI's use of the $1,800 per home cost as

SSGC,s cost of instalting the distribution infrastructure in the Bigham Developments. This

exception is the same as l.eesburg's Exception No. 1 and this exception should be rejected on the

same basis as provided in PGS' response to Leesburg's exceptions'

14. The Commission is without authority to change the ALJ's furding of facl regarding

SSGC,s costs because the Commission would fust have to reject the ALI's evidentiary ruling

excluding the testimony that supports Leesburg's argument that the alternative figure of $1,219

should be used. Furthermore, as explained below, the $1,219 amomt is the cost to SSGC of

installing the distribution infiastructure, it is not the cost to l,eesburg to purchase the infrastructure,
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and it is not clear that the $ 1,219 figure included all the relevant costs outlined in Rule 25-7 .0472,

F.A.C.

15. The genesis of this exception is the ALI's decision to grant PGS' motion to strike

the testimony of Mr. Thomas McDonough that SSGC's cost to serve was $1,219 per residence

rather than the $1,800 per residence that was contained in SSGC's interrogatory answers. The

ALJ concluded that "it would be a surprise and unfairly prejudicial to PGS to allow the newly

created information to be received into evidence in lieu ofthe figure provided by Mr. McDonough

as the corporate representative and in response to written discovery" (RO at 9). The ALJ correctly

found that because Mr. McDonough testified that the additional calculalions were done after the

deposition deadline even if PGS had taken an additional deposition of Mr. McDonough, the

calculations would not have been completed and therefore they would not have been discoverable.

Accordingly, the ALI concluded that "PGS had no ability to know of these calculations, and

opinions derived therefrom, through depositions, written discovery, or otherwise, short of SSGC

voluntarily providing the new calculalions and advising PGS of their intent to rely on them" (RO

at 8). It clearly would have been prejudicial to PGS to allow the additional undiscoverable

testimony to come into evidence on the final day of trial'

16. As a matter of law, the Commission is powerless to reject the ALI's evidentiary

ruting excluding Mr. McDonoug!1s 1*1i*onythrough its final order. Under Section nA57(l)(I)'

Florida Statutes, the Commission "may reject or modify the conclusions of law over which it has

sabstantivejarisdiction and interpretation of administrative nrles over which it has substantive

jurisdiaion." (Emphasis Supplied). Rulings on evidenti.ary tnatters are not conclusions of law

over which the Commission has substantive jurisdiaian so it is without atrthority to allow Mr.
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McDonough's testimony to come into the record and be relied on as the basis for finding SSGC's

cost per home is $1,219.3

17. Ultimately, the issue of whetherthe cost per home for SSGC was $1,800 or $1,219

is irrelevant, because the proper per customer cost comparison is between PGS and Leesburg rather

than between PGS and SSGC. That is the comparison that must be made under Rule 25-7.0472(2):

(2) In resolving territorial disputes, the Commission shall consider' . ':
(c) the cost of each utillty to provide natural gas service to the disputed area

presently and in the future. (Emphasis Supplied).

SSGC has maintained throughout these proceedings that it is not a natural gas utility and the ALI

concluded that SSGC was not a natural gas utilitya (RO Paragraph 140). Thereforg SSGC's cost

per home is not what the Commission is mandated mder 25-7.0472 to consider in resolving this

territorial dispute. SSGC's costs af,e irrelevant. What is relevant, and what the Commission

consider is Leesburg's costs compared to PGS' costs. Every witness who has testified

about the Agreement between Leesburg and SSGC has said that the purchase price for the

distribution infrastructure in the Bigham Developments is the formula that is contained in the

Agreement. Mr. Rogers, in his deposition at page 19 (PGS Ex. 78) staled that lhe cost for

infrastructure is what L,eesburg would pay under the Agreement:

Q. (By Mr. Brown) Well, if ... if I were to ask you what it cost the City of
Leesburg for the labor and the cost of the mains and pipes and meters and

gauges and regulators, etc., I assume your answer would be that it is whalever

we are paying under the Agreement for all that.

3 Sae Barfeldv DepartuvntofHea#&, 805 So. 2d 1008, 101 1-1012 (Fla. ld DCA 2001), fndirg the Board of Dentisrry

"lacked substantive jgrrsdiciion to reject the ALJ's conclusion of law that the grading sheets were inadmissible

hearsay'' and reversing the Department's order rn that regard. See also, G.E.L Corporation v Deparhnent of
Ewirinmental Protec{an,875 S;. 2d 1257, afiirming the Depar-tnent's conclusion that the department "did not have

substantive jwisdiction to corect what it betieved to be an erroneous rulrrg by dre AtJ" which ruling related tg the

AIJ'sconc[usionthatafullevidentiaryhearingonthemeritswasaprerequisite toawardingatt'omey'sfeesunder
Section 120.595, Florida Statut€s.
a As explained inPGS'Exceptiors to the Recommended Order, filed October 15,2019. PGS believes the conclusion

that SS'GC is not a natqral ga. utitity is clearly erroneous, but certainly it is conhadictory to conclude SSGC is not a

natural gas utility and simultaneously we its costs as the "utility's" cost under the rule'

8
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A. That ... would be correct.

At the hearing, Mr. Rogers confirmed that testimony at page 545 of the transcript:

Q. (BV Mn Brown) Right. But the amount that lresburg is paying for the
infrastructure within those developments is whatever the formula in the
Agreement says it is?

.A. It is set out in the Agreement, yes sir.

Mr. Brian Hudson, the corporate representative for The Villages, testified consistent with Mr.

Rogers.

Q. (By Mr. Brown) So all the money that is being paid is for ptrchasing that
infrastructtne?

A. I believe that is how the formula works. It is based on we build it they buy it.
There is a formula for what the price is. (PGS Ex. 77, Hudson ll-15-18
deposition pC.22).

More sigrrificant is the testimony of Al Minner, lresburg's City Ma:rager. At page 8l of his

deposition (PGS Ex. 79), Mr. Minner conceded the critical point that the amount paid under the

Agreement is independent of SSGC's cost to install the infrastructure.

Q. (Sy Mr. Brown) So if the City - in other words, the City is making these
payments regardless of what it actually cost SSGC to install the system.

A. We have a formulaic approach that the City developed, and we pay that portion
pursuant to the Agreement.

Q. And there is nothing in the formulaic approach that takes into account how
much money is actually spent for the infrastucture.

A. That is correct.

Mr. Minner further confirmed that in his testimony at the hearing:

Q. (By Mr. Brown) The agreement provides this formula under which a certain
amount of revenue from the sale of gas is going to The Villages as an enticement
for them to allow l,eesburg to be the natural gas supplier.
(Objection omitted)

A. Yes.

a. Ahight, and that amount of money is going to be based on the amount of gas

sold and the amount of revenue derived by the City from customer charges and

other charges.
A. Essentiallv ves.
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Q. And that is based on the formula set forth in the ageement.
A. Yes.

a. And there is nowhere in the agreement that ties the amount of those payments

to any amount that has been spent on the construction of the infrastruoture?

A. That is correct.

Q. And there is nothing in the formulaic approach that takes into account how
much money was spent by SSGC in buildingthe infrastructure?

A. There is an underlying assumption on some of the stuff thal, from a business

approach, that we thought about; but, no, there is nothing in the agreement that

specifically ties it.

Q. fud for thirty years The Villages will be receiving revenue from the sale of gas

in The Villages Developments under this agreement?

A. Yes.

Q. Andthat will be - and so - - and the total revenue amount that The Villages will
be receiving is roughly 52%o, approximately, ofthe total revenue from the sale

of gas in The Villages Developments?
A. Yes.

Q. And that is how The Villages was incentivized?
A. Yes.

(Minner, T-456-458).

Mr. Minner later characterized part of the cost as a "pay to play deal" (Minner, T-460).

18. SSGC's cost per home to install the infrastructure is irrelevant because the

Commission is required to consider the cost of each utility to serve the disputed area and the ALI

concluded that SSGC was not to be a utility. SSGC's cost for installation of the infrastructure is

irrelevant because it has no bearing on whal Leesburg is paying under the Agreement. The only

relevant comparison is l,eesburg's costs to serve compared with PGS' costs to serve' And, the

only evidence that addressed that issue was the testimony of Dr. Stephen Durham showing that

Lresburg's cost forthe distribution infrastructure would be $186,530,100 compared to PGS' cost

for the same infrastructure of $92,800,000. There is no testimony that rebutted that number.

10
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19. The only relevant analysis is that one utility, I*esburg is required to make

payments under the Agreement in order to be able to serve customers in The Villages

Development. The other utility, PGS, would not have to make such palments. The unrebutted

testimony is that Leesburg's payments under that agreement are approximately double what PGS

would pay for the infrastructure over a thirty (30) year period, $1 86,530, t 00 as compared to a cost

for the same infrastructure of $92,800,0005 (See testimony of Stephen Durham, T'279-321).

20. The only possible relevance of the SSGC cost per customer of $1,800 was that it is

fairly close to the PGS cost of just under $1,600 per customer and to the extent L,eesburg

challenged the PGS number, which they did not, it would have been relevant to show that PGS

was in the ballpark with SSGC.

21. Furthermore, the testimony of Mr. McDonough regarding the $1,219 figure is

flawed because there was ample testimony from Mr. McDonough as to the limitations of that

number. Mr. McDonough testified that the notes to which he was referring (which had not been

provided previously) did not indicafe the number of feet of pipe that had been insta"lled the type

ofpipe that had been installed, the cost ofany ofthe pipe, the cost ofthe associated materials, such

as fittings and valves, materials cost, or any listing of labor other than to install the meter

(McDonough, T-864, 865).

22. For all the reasons set forth above, SSGC's exceptions to findings offact Nos. 1 18

and 120 should be rejected.

5 As noted rn PGS' Proposed Recommended Order, filed September 6, 2019 @aragraph 90) and agarr in PGS'

Exceptions !o the Recommended Order, filed October I 5, 2019 @aragraph 25) looking only at the first seven years of

the Agreemenl the cost to Leesbwg for the distribution infrastructure is slightly more than tlrree times PGS' cost

1l
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Excention No.3

23. SSGC's Exceprion No. 3 is to Paragraph 39 of the RO in which the ALJ found that

the cost for PGS to extend service into Bigham Developments would have been minimal.

According to SSGC, there was no competent, substantial evidence to support that conclusion.

SSGQ's position igrores the unrefuted testimony of Mr. Rick Wall, Vice President of Operations

for PGS, that Bigham West was "literally within 5- l0 feet of the end of ow (PGS) distribution

system" (T-152). Mr. Wall also testified that the developments were literally 10 feetto 100 feet

from PGS' lines along CR 468 (T-154). SSGC also ignores Mr. Wall's testimonythat it would be

$100.00-$200.00 to tie into Bigham West (T-156). There is ample competent and substantial

evidence to support the ALI's frnding that PGS' cost to serve the Bigham Developments was

minimal.

24. SSGC further argues that the cost of PGS' line along CR 468 should have been

inctuded in the estimate of PGS' cost to extend service to the Bigham Developments' As the ALI

noted throughout the Ro (Paragraphs 70,74, gl,95, l2g,l3o,15l, 154, and 162) those lines

predated the Bigham Developments, they were existing facilities that were not built to specifically

serve the Bigham Developments and were therefore properly excluded from any calculation ofthe

incremental cost to serve the Bigham Developments.

25. There is competent substantial evidence to support the ALI's finding of fact in

Paragraph 39 and therefore SSGC's exception to that paragraph must be rejected'

Exceotlon No. 4

26. SSGC's Exception No. 4 takes exception to Paragraphs 74,85,86,88, 130, and

l5l of the RO claiming there is no basis for the ALI to conclude that the starting point for

determining whether each utility had existing facilities capable of serving the disputed area were

IL
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those that existed at the date the PGS filed its petition to resolve a territorial dispute. This

exception is the same as l-eesburg's Exception No. 4 and should be rejected on the same basis as

provided in PGS' response to lresburgrs exceptions.

27. SSGC argues that the starting point should be the facilities that existed at the time

of lhe hearing. Interestingly, SSGC cites no Commission decision or case law to support this

theory. But more importantly, evaluating the capability of each utility to serve a teritory by what

facilities exist at the time of the hearing, ralher than at the time the dispute af,ose or at the time the

utility built facilities that were duplicative of another utility's facilities, would condone and

encourage "races to serve" and defeat the very purpose ofassigning service territories which is to

prevent the needless and reckless duplication of facilities. There is no Commission or court

decision holding that the starting point for determining whether a utility has facilities capable of

serving a territory as ofthe hearing.

28. Similar to Leesburg's arguments, SSGC takes the position that Leesburg had

"lawful obligations" to serve The Villages and that The Villages needed to quickly and effrciently

construct homes. But that was not the only option available to SSGC and lresburg. An option

that was available before signing tJre contract, and the option that was recommended to lresburg

and SSGC, was to oblain a territorial agreement with PGS before embarking on extending

lresburg's lines to serve Bigham Developments, wlrich developments L,eesburg and SSGC

alreadyknewwerecloserto PGS'alreadyexistinglinealongCR468(Minner,T-451,454-455).

Rather than openly and transparently negotiating a territorial agreement, SSGC and Leesburg

instead decided to needlessly and recklessly extend lines along CR 501 and CR 468.

29. ln September 2017,Mr. Rogers discussed via email the fact that when lreesburg

werrt north of CR 468, it would be infringing on PGS' tenitory (T- 569-571, PGS Ex. 27). The

l3
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topic of a need for a territorial agreement was also discussed between Mr. Rogers and Mr. Tom

Geoffroy in November, 2017 (PGS Ex. 29). ln the September,20LT email, (PGS Ex. 27) Mr.

Geoffroy writes back to Mr. Rogers stating that leesburg will ultimately need a territorial

agreement between with PGS. Despite that fact, no effort was made prior to the litigation to obtain

a territorial agreement (Rogers, T'576).

30. All ofthe RO paragraphs included in Exception No. 4 are supported bythe facts in

evidence. SSGC and lresburg knew that PGS was fully capable of serving the developments in

question, that PGS' lines were substantially closer to the Bigham Developments than were any

lines from lresburg and tha Leesburg would have to nn miles of pipe along CR 501 and CR 468

in order to serve those customers. Leesburg was awaf,e tbat it would be encroaching into PGS'

territory by exlending those lines, and despite lresburg's own consultant recommending that a

territorial agreement with PGS be entered into before the agreement was entered into, SSGC and

LeesburginsteadchosetosigntheAgreementandbuildthelinesalongCR501andCR468. These

facts clearly substantiate the accuracy ofthe ALI's findings regarding the paragraphs contained in

Exception No. 4, and because there is competent substantial evidence to support the findings the

Commission is powerless to reject them.

31. Fundamentally SSGC argues Leesburg and its reckless actions should be rewarded,

that it should reap the benefit ofcontinuing to push forward with construction during the pendency

of the territorial dispute, and that the Commission should igrore all of its actions done prior to the

date of the hearing. The absurdity of that position is plainly evident.

32. While SSGC has cited no cases in support of this exception, lresburg has cited

cases which qupport the concept that the determination ofwhich utility should serve is based on

what facilities had to be constructed to provide service to the disputed area. In In re: Petition to

14
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Resolve Territorial Dispute Between Talquin Electric Cooperative, Inc. and Town of Havana,

Order No. PSC-92-1474-FOF-EU, issued December 21, 1992, in Docket No. 920214-EU, the

Town of Havana built lines and facilities to serye a new middle school site, which lines and

facilities were in existence at the time the dispute arose and prior to the time of the hearing. The

Commission found that Havana had engaged in a'tace to serve" and that Talquin could serve the

disputed area at a substantially less cost. The territory was awarded to Talquin and the

Commission stated that because Talquin was awarded the tenitory the lines Havana built to serve

the territory should be dismantled (Order at 2).

33. The Okefenokee order is in accord with the Talquin Order. In re: Petition to

Resalve Territorial Dispute Between Okefenokee Rural Electric Cooperative and Jacksowille

Electric Authotity, Order No. PSC-92-12I3-FOF-EU, issued October 27, 1992, in Docket No.

9l I l4l-EU. At the time of the hearing in the case, JEA had facilities in place and was serving the

customer in the disputed area, a Holiday Inn. JEA had unilaterally displaced the service provided

by Okefenokee to the Holiday Inn because the customer was within Jacksonville's city limits. JEA

had engaged in similar conduct throughout northern Duval County which the Commission

determined amounted to "crearn skimming," taking the best customers, and the practice had

'harmed JEA's and Okefenokee's ratepayers and led to widespread duplication of facilities,

adverse to the public interest" (Order at 8). Despite having put in facilities to serve the Holiday

Inn at a cost of $53,000, JEA was ordered to retum the customer to Okefenokee.

34. Finally, in the Sebring case; 1n re: Petition to Resolve Territorial Dispute with

Peoples Gas Sys., Inc. by Sebring Gas S1,s., a Div. of Coker Fuels, Inc., Order No. 25809-GU,

issued February 25, 1992, in Docket No. 910653-GU, neither utitity had facilities in place to serve

the disputed area and the testimony at the hearing was with respect to how long it would take each

l5
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utility to put in the facilities to serve the disputed area (Order at 2). That was of concern to the

Commission because Sebring had a history ofdelay in converting its propane gas servicE to natural

gas service. Sebring was able to provide serve to the disputed territory at a cost that was less than

Peoples, so Sebring was awarded the territory with the requirement that they begin providing that

service at a time specified in the order (Order at 4).

35. SSGC concludes by saying that the RO rewards PGS and "purishes" l,eesburg.

Such a conclusion indicates a fundamental misunderstanding ofhow territories in the gas business

are expanded. PGS has expanded its lines to reach customers and, in the manner consistent with

natural gas utilities throughout Florida, filled inthe areas along its lines as customers inthose areas

came on line. PGS has done so in areas where there were no other natural gas utilities positioned

to serve. tresburg/SSGC on the other hand, has expanded to the edge ofPGS' already existing

lines, and in some cases crossing those lines, and has done so in the hope that PGS would not

objecl and that the Commission would ignore its blatant "race to serve" ignoring the close

proximity of PGS' already existing infrastructure. l.eesburg is not being punished but is instead

suffering the consequences of its own hubris in believing that it could ignore the existence of PGS

already existing infrastructure and could "pay to play" its way to a more favorable arrangement.

36. SSGC's arguments in Exception 4 are clearly spurious. There is ample competent

substantial evidence from kesbwg's witnesses that kesburg and SSGC engaged in a "race to

serve," and there is no case law supporting its arguments that the starting point for assessing the

need for additional facilities is as the facilities exist at the time of the hearing, Ratherthe case law

supports the ALJ's finding that l-eesburg's had to deploy lines along CR 501 and CR 468 in order

to serve the Bigham Developments at a cost that far exceeded the costs to PGS to serve the same

16
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territory. Accordingly, the Commission should reject SSGC's exceptions to the findings of fact in

Paragraphs 74,85,86,88, and 130, and Conclusion ofLaw l5l.

Excentlon No. 5

37. SSGC's Exception No. 5 is closely related to Exception No. 4, and references four

ofthe six paragraphs in the RO that are referenced in Exception No. 4, Paragraphs 85, 88, 130,

and l5l. PGS' arguments regarding Exception No. 4 apply here as well. The only addition in this

exception is that SSGC objects to the term "race to serve" claiming it is not referenced in any

statute or rule. While it may be true it is not referenced in rule or statute, "race to serve" is routinely

referred to by the Commission and the Florida Supreme Court to describe the needless and reckless

duplication of utility facilities that is detrimental to the public interest and which the Commissiou

has a duty to prevent. It is a useful term because it conveys its meaning without having to go into

a long explanalion of the specifics of what is meant (much like the term "pal to play"). The term

"race to serve" is a very descriptive shorthand forthe activity a utility (in this case SSGC/Leesburg)

engages in when it extends its lines into the territory of another utility (in this case PGS) and then

argues that it should not be punished for extending its lines into the other utilities'territory and,

since it now has infrastnrcture in the disputed are4 it should be allowed to serve the disputed area.

In this case, the "race to serve" went further becauso the encroaching utility (t*esburgiSSGC)

continued its encroachment by continuing to build infrastructure during the pendency of the

territorial dispute.

38. The RO accurately characterizes the activity of Lresburg as a "raee to serve" and

SSGC's exceptionsto Paragraphs 85, 88, 130, and 15l ofthe RO should be rejected.
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Excention No. 6

39. SSGC's exception No. 6 relates to Paragraph 162 of the RO taking issue with the

ALJ's conclusion that lresburg's extension of service to Bigham "involved substantial and

significant duplication of existing PGS facilities." PGS adopts its analysis of Exception No. I

above in response to Exception No. 6.

40. SSGC's exception to Paragraph 162 ofthe RO should be rejected.

Exception No,7

41. In Exception No. 7, SSGC takes exception to Paragraph 166 ofthe RO, arguing

that there is no substanlial evidence to support the conclusion that the factors in Rule 25-

7.0a72Q)@)-(d) favor PGS. SSGC is essentially asking that the Commission ignore the vast

evidence in the form of exhibits, maps and testimony which show that the costs to serve for

kesburg exceed PGS' cost to serve by millions and millions of dollars: the cost to extend service

to the Bigham Developments for PGS was at most $11,000 (T-194, T-200-201) and the cost for

l,eesburg was $1.94 million (T-555), with an agreement to spend up to $2.2 million; and PGS'

cost for the distribution inftastructure (over the 30-year term of the Agreement) was $92,800,000

as compared to l,eesburg's cost of $ I 86,530, 100 (PGS Ex. 9).

42. SSGC further argues that because this case involves The Villages as the developer,

The Villages preference should be given substantial weight. This argument is cleady at odds with

Rule 25-0472, F.A.C. The cost for lresburg to serve the area is significantly more that the cost to

PGS. Moreover, the evidence shows Leesburg was selected because it agreed to "pay to play,"

sharing 52%o of the revenues from gas sales with The Villages.

43. SSGC's exception to Paragraph 166 ofthe RO should be rejected.

18
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Excention No.8

44. In Exception No. 8, SSGC takes exception to Paragraph 129 of the Ro. sscc

argues that the substantial cost differential between Leesburg and PGS should be ignored because

the rates tresburg will charge to Villages customers will be capped by the PGS rate' SSGC cites

to no Commission rule or statute in support of its position. In fact, the term "rates" does not appeax

in Rule 25-7.0472, F.A.C. Rates are not costs as that term is used in Rule 25-7.0472, and arp

irrelevant to determining which utility should server a territory. SSGC, in this Exception, is doing

nothing more than asking the Commission to igrore what Rule 25-7.0472 requires it to consider

which is the various costs of each utility. In addition, SSGC argues that by adjudicating this

te6itorial dispute, the Commission would in some form or fashion expand its jurisdiction over

lresburg to an extent greater than Florida law allows. This is simply untrue. The l,egislature has,

i1 its wisdom, given authority over territorial disputes to the Commission regardless of whether

the disputes involve municipal or an investor owned gas utility. The Commission has rules for

how those disputes are to be adjudicated and they do not include consideration ofrates.

45. SSGC's exception to Paragraph 129 ofthe RO should be rejected'

Excention No.9

46. SSGC's 9fr Exception is simply a request that the Commission ignore the ample

and overwhelming weight of the competent and substantial evidence that the Commission used to

conclude that PGS should serve Bigham Developments.

47. The Commission should reject kesburg's exception to the ALI's Conclusion and

Recommendation.

t9
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CONCLUSION

All of SSGC's Exceptions to the RO should be rejected by the Commission. None of the

bases on which SSGC requests the Commission reject the findinp of fact or conclusion of law

meet the standards outlined in Section 120.57 (lXD, Florida Statutes.

Respectfully submitted this 25th day of October 2019.

/s/ Andrew M. Brown. Esq.

ANDREW M. BROWN, ESQ.

Telephone : (813) 27 3 - 4209

Facsimile : (813) 273-4396
ab(g)rnacfar.cont
ANSLEY WATSON, JR., ESQ.

Telephone : (813) 27 3 - 432 |
Facsimile : (813) 273 -4396

Macfarlane Ferguson & McMullen
Post Office Box 1531 (33601-1531)

201 N. Franklin Street, Suite 2000

T^pu, Florida 33602

FRANK C. KRUPPENBACHER, ESQ.

Frank Kruppenbacher, P.A'
9064 Cireat Heron Circle
Orlando, Florida 32836- 5483

Telephone : (407) 2 46-0200

Facsimile: (407) 87 6'6697
lkl e salfrzl hotm a i L corn

Attomeys for PeoPles Gas SYstem
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true copy of the foregoing has been fumished by

electronic mail to the following, this 25th day of October, 2019.

Adria Harper
Walt Trierweiler
Florida Public Service Commission
2540 Shumard Oak Blvd.
Tallahassee, FL32399
ahanrer@)nsc. slate.l'l,us
wt'ierwe@)psc.state. ll. us

John Leslie Wharton, Esq.
Brittany O. Finkbeiner, Esq.
Dean, Mead & Dunbar
215 South Monroe St.. Ste. 815
Tallahassee. FL3230l
j whartonfdtdeanmead. oom
BFinkbeinerfsi)deanmead. com

Todd Norman
Broad and Cassel
390 North Orange Ave., Ste. 1400

Orlando, FL 32801
tnonnan(@lbroadandcassel. corn

Frank C. Kruppenbacher, Esq.

Frank Kruppenbacher PA
9064 Great Heron Cir
Orlando, FL 32836
f-klegal@hotmai1.com

Jack Rogers
City of Leesburg
306 S. 6fr Street
Leesburg, FL34748
.Iack. Rq Fers(0leesburSfl orida. eov

Jon C. Moyle, Esq.
Karen A. Putnal, Esq.
Moyle l,aw Firm, P.A.
118 North Gadsden Street
Tallahassee, FL 32301
imor4el4movlelaw.com
knutn al (d)moyl el aw. c om

Floyd R. Self, Esq.
Berger, Singerman, LLP
313 North Monroe St., Ste. 301

Tallahassee, FL 32301
fiself'l?bergersin german. corn

Kandi M. Floyd
Director, Regulatory Affairs
Peoples Gas System
P.O. Box 1ll
Tampa, FL 33601-01 I I
kIl oyd{discoenergy. com

Biian M. Stephens, Esq.

Dean [,aw Firm
7380 Murrell Road, Suite 200
Viera, FL 32940
BSteohen s(2deanme ad. corn

/s/ Andrew M. Brown. Esq.
ANDREW M. BROWN, ESQ.
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F|LED 10/25/2019
DOCUMENT NO. 09607-201 I
FPSC. COMMISSION CLERK

BEFORE TIIIi FLORIDA PUBLTC SERVICE COMMISSION

PEOPLES GAS SYSTE\4.

Petitioner, Case No. 18'004422
v. DocketNo': 20180055-GU

SOUTH SUMTER GAS COMPANY, LLC
AND CITY OF LEESBURG,

Respondents.

SOUTH SUMTER GAS COMPANY. LLC'S RESPONSES TO PEOPLES GAS

SYSTEM'S EXCEPTIONS TO RECOMMENDED ORDER

Responden! south sumter Gas company, LLC, respectflrlly submits the following

response to Peoples Gas Systern's Exceptions to Recotnmended Order:

As follows, ALJ shall mean Administrative [,aw Judge; FOF shall mean finding of fact;

and COL shall mean conclusion of law. People's Gas System shall be referred to as PGS; the

City of Leesburg shall be referred to as Leesburg; and South Sumter Gas Company shall be

referred to as SSGC.

PGS has taken exception to two conclusions of law an4 in a more general way as

discussed below. to the ALJ's recommended action. PGS has not taken exception to any finding

offact. The Administrative Procedure Act establishes a standard ofclarity for exceptions,

providing that an agency need not rule on an exception that does not clearly identify the disputed

portion of the recommended order by page number or paragraph, that does not identify the legal

basis for the exception, or that does not include appropriale and specific citations 1o the record.

While i1 appea$ that the scope of PGS's exceptions would require the modification of numerous

findings offact, SSGC has not altempted to identifu those findings offact, for tho very reason

that they are not identified in PGS's exceptions.
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PGS exception to COL 147

PGS's exception to COL 147 is a de facto request for a declaration which would require

the Commission to a) reject the ALJ's determinations that SSGC is not a public utility; the

Agreement did not create a public utility and the Agreement did not create a hybrid utility; b) to

reject the ALI's determination that the Agreement does not create an af,rangement appropriately

characterized as a partnership; c) to assume jurisdiction over the "hybrid" entity and d) to

determine how such PSC jwisdiction over the hybrid must be exercised.

There is no evidence, nor any case law, upon which SSGC and kesburg could be found

to be partners or joint venturers, a necessaxy prerequisite to finding the creation of a "hybrid

utility''. The PSC, recognizing Leesburg as the sole utility, has interacted with Lresburg with

respect to the construction in Bigham from the very beginning. (Rogers, T. 532). ln this case,

lresburg will rnaintain the natural gas system; Leesburg will handle customer complaints;

lresburg will secure gas on the wholesale market; and Leesburg will own and operate the

$ystem. Likewise, leesburg bills the customers; Leesburg (under the walchful eye of the PSC) is

responsible for the safety of the system including the customers within The Villages; Leesburg

provides the safety reports to the PSC, and leesburg interasts with the PSC. (Rogers, T. 547)'

The business relationship of Lresburg and SSGC, as established in the Agreement, is not a

partnership nor a joint venture rnder Florida law. SSGC wilt play no role in supplying natural

gas to customers. The only gas utility in this case under the Agreement is l*esburg. (Minner, T.

458).

SSGC will not further burden this Response with a rehash of the same af,guments made to

the ALI in the parties'respective Proposed Recommended Orders, in which PGS devoted 6
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pages and SSGC 5 pages to this same issue .1 The current legal argument of PGS is the same

argument that was rejected by the ALI. Despite PGS's position that the ALI somehow did not

make a FOF or COL on the issue, COL 147 specifically finds as a matter of law that SSGC is not

a natural gas utility as defined by statute. PGS's exception devotes multiple pages to the facts

and evidence adduced on the record (including references and citations to exhibits and

testimony) without excepting to any particular finding of fact on point. This is particularly

notable giving the ALJ's express determination in COL 147 that the "evidence establishes" that

no hybrid utility was created and that SSGC is not a natural gas utility. An agency may not creale

or add to frndings of fact because it is not the trier of fact. See Marcus v. Department of

Management Services (Final order No. DMS-14-0067 QAlq. citing Friends of children v.

Detr't of Health & Rehabilitative Servs..504 So.2d 1345, 134',7-48 (Fla" ls DCA1987).Accord

Town of Hillsboro beach v. Boca Raton and DEP, No.17-2201, Final Order, (2018), "an agency

has no authority to make independent or supplemental findings of fact". PGS's exception to COL

147 should be denied. The ALJ's conclusion is a reasonable application ofthe evidence ofrecord

to applicabte law. Further, if the exception was granted, several supplemental findings of fact

would be required to support the substituted conclusion of law. For that reason alone, the

exception shouldbe denied. COLl47 should not be rejected forthe reasons PGS has proposed'

PGS exceotion to COL 160

PGS's exception to COL 160 would require the Commission to a) find that the ALJ erred

in determining the cost per home for L,eesburg; b) extensively revisit and reevaluate certain

evidence and expert teslimony and (after rejecting the ALJ's findings that t*esburg's cost to

serve is ggll the payments from Leesbwg to S SGC over a 30 year period) determine that such

I By this reference, SSGC incorporates pages 37-41 of its Proposed Recommended Order as if fully set forth'

3
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payments are lresburg's cost to serve; c) determine that the only competent, substantial

evidence regarding lresburg's cost for the infrastructure was provided by PGS expert Durham;

d) reject 'lhe ALI's use of SSGC's construction cost rather than the price Leesburg is required to

pay under the Agreement "; e) reject FOFs which qre not excepted to (see footnote l7 of PGS's

exceptions); and f) recalculate the 'bost differential" between PGS and Leesburg.

Similar to the exception to COL 147, PGS's exception to COL 160 is highly dependent

upon numerow facts, with significant citations to the record including testimony, deposition

transcripts, and exhibits. Despite this fact, PGS does not except to any related FOF. In facl this

exception, to be accepted, would require that the Commission extensively reevaluate and

reinterpret the factual record. The exception explicitly requests that the Commission engage in a

"correct cost comparison" (see paragraph 27) which would require a rejection ofcertain

unspecified FOFs and the substitution of new FOFs in their stead.

A reviewing agency may not reweigh the evidence presented at a DOAH final hearing

attempt to resolve conflict.s therein, or judge the credibility of witnesses. See e.g., Rogers v.

Dep't of Heahh,920 5o.2d27,30 (Fla. lst DCA 2005); Belleau v. Dep't of Envtl. Prot., 695

So.2d 1305, 1307 (Fla. lst DCA 1997); Dunham v. Highlands Countv Sch. Bd.. 652 So.2d 894

(Fla" 2d. DCA 1995). These evidentiary-related matters are within the province of the ALJ, as

the "fact-finder" in these administrative proceedings. See e.g., Tedder v. Fla. Parole Comm'n.

842 So.2d 1022, 1025 (Fla" lst DCA 2003); Heifetz v. Dep't of Bus. Regulalion. 475 So.2d

1277 , 1281 (Fla. l st DCA l9S5). Also, the ALJ's decision to accept the testimony of one expert

witness over that of another expert is an evidentiary ruling that cannot be altered by a reviewing

agency, absent a complete lack of any competent substantial evidence ofrecord supporting this

decision. See e.g., Peace River/Manaspta Reeional Watgf Supplv Authoritv v. IMC Phosphates
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99. l8 So.3d 1079, 1088 (Fla- 2d DCA 2009); Collier Med. Ctr' v. State. Dep't of HRS- 462

so.2d 83, 85 (Fla. lst DCA 1985); Fla. Chagter of sierra club v. orlando utils. comm'n. 436

So.2d 383, 389 (Fla. 5th DCA 1983). Therefore, if the DOAH record discloses any competent

substantial evidence supporting a challenged factual finding ofthe ALI, an agency is bound by

such factual finding in preparing the Final Order. See, e.g., Walker v. Bd. of hof. Ens'rs. 946

so.2d 604 (Fla. lst DCA 2006); Fla. Dep't of corr. v. Bradley. 510 so.2d 1122, | 123 (Fla" lst

DCA 1987).

PGS's exception to COL 160 requests that the Commission conclude that PGS's theory

(that payments theoretically owed over a 30 year period are Lresburg's "cost of service") and

that PGS's expert testimony on the point be accepted by the Commission. As with the prior

exception, such would require the modification and adoption of numerous new FOFs' While

clothed as a challenge to a CO! PGS's argument runs counter to the substantial case law that the

agency may only reject or modiff FoFs made by the ALI under the most narrow of

circumstances.

PGS presented, and argued, this altemative theory of the cost of service at hearing. PGS's

attempts to characterize any payment from Leesburg to SSGC over the life of the Ageement (net

ofthe cost of infrastructure to be financed, constructed, and tumed over to Leesburg by SSGC)

as kesburg's .cost to serve' was rejected by the ALJ. In support of this approach, PGS

presented the testimony of Dr. Durham. despile the fact that Durham testified at deposition he

would not be providing any opinions or testimony on l-eesburg's or PGS 's cost of service.

(Durham, T. 29S). Durham acknowledged that his calculations assumed 60,000 homes to be

served in The Villages by Lresburg over 30 years; that he was not aware of the area which FGS

considered in dispute; that he does not know how many homes are there or are projected to be
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built within that area; that he was not aware of the area that lr.esburg considered in dispute; that

he does not know how many homes are there or are projected to be built within that area; that his

calculations are not calculations of whal lresburg will pay SSGC in the disputed area; andthal

he had no opinion on that. (Durham, T. 299-300). Dr. Durham's calculations by his own

admission are not calculations of the cost to serve the disputed areae even under the altemative

theory of PGS. (Durham, T. 300). Despite all this, PGS again argues that his testimony should be

accepted and relied upon in the Final Order.

Attempts by PGS to cast the Agreement as a windfall for The Villages is contrary to the

calculations of its own witness, Durham. Assuming, arguendo, the correctness of PGS Ex. 10,

the Durhami PGS analysis shows that payments to The Villages do not grow above $96 million

(Durham's estimated system investment by The Villages as required by the Agreement) until

years 21 and 22. As such, even by Durham's calculations, The Villages has incurred significant

risk under the Agreement for over 20 years, which necessarily shifts such risk away from

I-,eesburg and its customers. At a minimum, this testimony by Durham demonstrates how fact

intensive this issue is, and PGS has challenged no related FOFs on the issue.

PGS presented no evidence upon which this theory of cost of service could be tied to any

adverse impacts to end-users or to present customers of Leesburg, nor that this was somehow a

'bad deal' for Leesburg. PGS's theory that payments received by SSGC under the Agreement

constifute leesburg's cost to serve should be rejected, as wholly unconnected to any adverse

impacts to ultimate ratepayers in The Villages or to either l,eesburg or its customer base. COL

160 should not be rejected for the reasons PGS has proposed.
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PGS seneral "exception"

PGS's request that the Commission supplement and modify the ALI's recommended

action would require the Commissiog in the Final Order, to a) effectively condemn certain

facilities and infrastructure within Bigham on behalf of and to the benefit of PGS; b; to

determine, without notice, appraisal, due process, or any ofthe other accoutrements of

condemnation, the fair market value of such facilities and infrastructure; and c) to assume

jurisdiction over Leesburg and/or SSGC and thereafter order either kesburg or SSGC to tum the

facilities and infrastructure over to PGS within 90 days.

PGS also requests that the Commission a) identify an area "along the route" of certain

lresburg facilities; b) assume jurisdiction over leesburg; and c) "prohibit" l,eesburg serving in

that area- This is an abuse ofthis process since there is no present dispute about those areas.

This is also little more than a thinly veiled attempt by PGS to have the Commission declare

certain additional territory - additional to the Recommended Order - as exclusive territory of

PGS.

PGS's first request is that that the commission require "... that the customers (in

Bigham) be transferred to PGS within 90 days of the Commission's final order and that PGS pay

SSGC or Leesburg no more than $1200 per resident customer within the Bigham developments"'

pGS's suggested modification and supplement to the Recornmended Order would effectively

have the Commission condemn certain unspecified facilities on behalf of PGS. Article X' 5 6(a)

of Florida's Constitution is Florida's Taking Clause. It states: No private property sha,ll be taken

exceptfor a public purpose and with full compensation therefor paid to each owner or secured in

the registry of the court and available to the owner. The Fifth Amendment to our U.S'

Constitution dictates: "[N]or shall private property be taken for public use, without iust
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compensation." Setting aside PGS 's request that the PSC act as its proxy, even if the

Commission determined it has (by Final Order in this case) the appropriate jurisdiction to value

the infrastructure and to direct its conveyance by SSGC or Leesburg, the Commission could not

exercise such power as a condemning authority - which is certainly the power PGS invites the

Commission to wield - without affording all of the rights, protections, conditions precedents, and

due process contemplated by Chapter 73 and74 in the Florida Stalutes. The PSC's powers and

duties "are only those conferred expressly or impliedly by statute, and any reasonable doubt as to

the existence of a particular power compels us to resolve that doubt against the exercise of such

jurisdiction", see Citv of Cape Coral v. GAC Ulilities. krc. of Florida. 281 So.2d 493 (Fla. 1973).

Neither the statute nor this hearing were desigred to satisfy the prereqtrisites to such a

Commission order. Demonstrative that the fair market value and the extent and scope of such

facilities was not an issue in this case, PGS's own ambivalent request is that either "SSGC or

tresburg" should be the target of the requested order. At a minimum, for the Commission to

address this issue tmilaterally in its Final Order, without even the benefit of any evidence on

point, would be a due process violation and ur ex. post/acto exercise ofcondemnation powers

which the Commission does not have, directed at one of two entities over whom its jurisdiction

is very narrow in the fint case (l,eesburg) and nonexistent in the second (SSGC).

If the recommendation in the Recommended Order becomes an unappealable Final Order

of the Commission, there will be issues which need to be addressed regarding this the resolution

of this dispute. However, the Commission should decline PGS's invitation to commit revertible

error by acting as a de facto condemnation and valuation authority in the Final Order.

This same section of PGS's exceptions requests an additional and supplernental finding in

the Final Order. Commencing at paragraph2g, page 13, PGS requests that the Commission issue
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a Final Order that "prohibits lresburg from serving either temporarily or permanently, any

customers along the route of its facilities built along CR 501 and along SR 44 and CR 468".

While filed as an exception to the Recommended Order, procedurally this "exception" is nothing

less than a request that the Commission substantively and unilaterally modifu the

recommendations in the Recommended Order without actually "excepting" to any specific FOF

or COL The Administrative Procedure Act provides tlat an agency need not rule on an

exception that does not clearly identify the disputed portion ofthe recommended order by page

number or paragraph, that does not identify the legal basis for the exception, or that does not

include appropriate and specific citations to the record. $ 120.57(2Xk), Fla. Stat. Certainly; this

request that the Recommended Order be modified by addition also violates $ 120.57(l)(l), Fla.

Stat. The request of PGS would require the Commission to add additional COLs to explain the

legat basis which supports this "prohibition", which would in turn require additional FOFs to

determine the extent of the "prohibition". The Administrative Procedure Act expressly provides

that rejection or modification ofconclusions of law may not form the basis for rejection or

modification of frndings of faet. Id.

PGS's request effectively invites the Commission to commit error by entering a de facto

injunction of such pennanence that it is nothing less than a additional taking of a portion of

lresburg's utility system. Setting aside the obvious, that this request is a barely veiled attempt

for PGS to secure by Commission order an additional area of service outside of Bigham, PGS's

request neither references nor finds any support in any specific FOF, COL, or any exception to

either.2 PGS's nebulous request that the Commission "prohibit" l,eesburg from serving

2 The Petition of PGS took the position that a much larger area than Bigham was already PGS territory. The

Recommended Order does not find that any of the disputed areas were previously PGS territory. Here, PGS

attempts to take a second bite of that apple.
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customers in perpetuity "along the route of'certain l.eesburg facilities (which are not located in

any established or recognized PGS service tenitory) is nothing less than a request that the

Commission deprive l*esburg of its use as its utility assets without compensation or evidentiary

basis - which will result in unquantifiable adverse impacts to Leesburg citizens - without due

process, all the while extending the bounds of the Commission's jurisdiction beyond that

established by slatute. Additionally, for the Commission to extrapolate the concept of race to

serye as PGS requests would necessarily express an un-promulgated policy of general

applicability, l.e., an illegal rule underthe Administrative Procedure Act. The Commission

should deny these "exceptions".

Conclusion

For all the reasons set forth hereinabove, the Commission should reject the exceptions of

PGS.

Respectrully submitted this 25th day of October, 2019.

/s/ John L. Wharton /s/ Flovd R. Self
John L. Wharton Floyd R. Self
Dean Mead & Dunbar Berger, Singerman, LLP
215 S. Monroe Street. Suite 815 313 North Monroe Street. Suite 301
Tallahassee, Florida 32301 Tallahassee, Florida 32301
Direct Telephone: (850) 999-4100 fself'(?be,rgersingerman.corn
Facsimile: (850) 577-0095
i wh artonfa) deamnc ad. c o m

l0
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CERTIFICATE OF SERVICE

I HERBY CERTIFY that a true and correct copy of the foregoing was served on the

following counsel via e-mail transmission this 25th day of October, 2019 to:

Walt Trienreiler Frank Kruppenbacher
Florida Public Service Commission 9064 C:reat Heron Circle
2540 Shumard Oak Blvd. Orlando F1,32836
Tallahassee, FL 32399-0854 fklegal(@hotmail.corn
wtrienve(2psc. state.fl .us

Andrew M. Browrl Esquire Jon C. Moyle, Jr.

Ansley Watsorl Jr., Esquire Karen A. Putnal
Macfilrlane Ferguson & McMullen Moyle Law Firm, P.A
P.0. Box l53l ll8 North Gadsden Street

T*pq Florida 33601-1531 Tallahassee, Florida 32301
(813)273-4209 Tetephone: (850)681-3828
(813) 695-5900 pacsimile: (850)631-3783
ab(g)macf,ar.com irgovle(Omoylela.w.com
ar.v@rnacf-ar.corn kprl"rt@!!"r}'t.trt,-r-

/s/ John L. Wharton
JOHN L. WHARTON

ll
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FTLED 10/25/2019
,o60ON E ruf 11,;E$1,,09604;201 9,.

'Fpsc ..,COMM t$$toN,,rcLERK

BEFORE THE FLORJDA PUBLIC SERVICD COMMISSION

In re: Petition to resolve territorial
dispute in Sumter County and/or lalie
County with City of Leesburg and/or
South Sumter Gas Company, LLC, by
Peoples Gas System

DOCKET NO. : 20180055-GU
DOAII CASE NO. 18.004422

FILED: lA-25-19

)
)
)
)
)
)

PEOPLES GAS SYSTEM'S RESPONSE TO CITY OF LEESBI]RG'S
EXCEPTIONS TO RECOMMENDND ORDER

COMES NOW, Petitioner, PEOPLES GAS SYSTEM C'PGS'), pursuant to Rule 28-

L06.217, Florida Administrative Code (*F.A.C."), and hereby submits its Responses to City of

lresburg's ("I-eesburg") Exceptions to the Recommended Order ("RO") dafed September 30,

2019, in the above captioned matter and states:

STANDARD OF REVIEW

l. Section 120.57(l)(l). Florida Statutes, govems the !'lorida Publie Service Commission's

("Commission ') rwiew of the Administrative [,aw Judge 's ("ALJ") Recommended Order. With respect

to an ALI's findings of fact, the Commission may not reject them or modi$ them unless the Commission

'first deterrnines from a review of the entire record, and states with particularity in the order, that the

tindings of fact were not based on competent substantial widence or that the proceedings on which the

frndings were based did not comply with the essential requirements of law."

2. With regard to conclusions of law, the Commission may "rejoct or modifu the conclusions

of law over which it has substantive jurisdiction and inierpretation of administrative rules over which it has

substantive jurisdiction" and in doing so the Commission must make a finding "that its substituted

conclusion of law or interpretation of adminiskative nrle is as or more reasonable than that which is rejected

or modified."

3. The Commission has no authority to reject or modi$ a conclusion of law relating

to laws outside is substantive jurisdictiorL such as rulings on evidentiary natters.
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4. None of the exceptions made by Leesburg in its Exceptions to the Recommended

Order filed on October 15,2019, meet the standards required for rejection or modification.

Exception No. I

5. tresburg's First Exception addresses the ALI's use of the $1,800 per home as

SSGC's cost of installing the distribution infrastructure in the developments known as Bigham

North, Bigham West, and Bigham East (collectively the "Bigham Developments"). The

Commission is without authority to change the ALI's finding of fact regarding SSGC's costs

because the Commission would first have to reject the ALI's evidentiary ruling excluding the

testimony that supports Leesburg's argunient that the alternative figure of $1,219 should be used.

Furthermore, as explained below, the $1,219 amount is the cost to SSGC of installing the

distribution infrastructure, it is not the cost to Leesburg to prnchase the infrastructure, and it is not

clear that the $1,219 figure included all the relevant costs outlined in Rule 25-7 .0472, F.A.C.

6. The genesis of this exception is the AIJ's decision to grant PGS' motion to strike

the testimony of Mr. Thomas McDonough that SSGC's cost to serve was $1,219 per residence

rather than the $1,800 per residence that was contained in SSGC's interrogalory answers. The AIJ

concluded that "it would be a surprise and unfairly prejudicial to PGS to allow the newly created

information to be received into evidence in lieu of the figure provided by Mr. McDonough as the

corporate representative and in response to written discovery" (RO at 9). The Au correctly found

that becawe Mr. McDonough testified thal the additional calculations were done after the

deposition deadline even if PGS had taken an additional deposition of Mr. McDonough, the

calculations would not have been completed and therefore they would not have been discoverable.

Accordingly, the ALJ concluded that *PGS had no ability to know of these calculations, and

opinions derived therefrom, through depositions, written discovery, or otherwise, short of SSGC
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voluntarily providing the new calculations and advising PGS of their intent to rely on them" (RO

at 8). It clearly would have been prejudicial to PGS to allow the additional undiscoverable

testirnony to come into evidence on the final day of trial.

7' As amatter of law, the Commission is powerless to rejectthe ALJ's evidentiary

ruling excluding Mr. McDonough's testimony through its final order' Under Section 120.57(lXI),

Florida Statutes, the Commission "may reject or modify the conclusions of law over which it has

substantivejurisdiAian and interpretation of administrative rules over which ilhas substantive

jarisdiaion." (Emphasis Supplied). Rulings on evidentiary manerc are not conclusions of law

over which the Commission has srDstantive jurisdioion so it is without authority to allow Mr.

McDonough's testimony to come into the record and be relied on as the basis for finding SSGC's

cost per home is S1,219.t

8. Ultimately, the issue of whetherthe cost per home for SSGC was $1,800 or $1,219

is'irrelevant because the proper per eustomer cost comparison is between PGS and lxesburg rather

than PGS and SSGC. That is the comparison thal must be made under Rule 25-7.0472(2):

(2) In resolving territorial disputes, the Commission shall consider...:
(c) the cost of each utility to provide natural gas service to the disputed area

presently and inthe future. (Emphasis Supplied).

SSGC has maintained through these proceedings that it is not a natural gas utility and the ALJ

concluded that SSGC was not a natural gas utility2 (RO Paragraph 140). Therefore, SSGC's cost

I See Barfieldt Departnent ofHeal&, 805 So. 2d 10Q8; 101 l -1012 (Fla. I d DCA 2001), findrng the Board of Dentistry
"lacked substantive jurisdiction to reject the ALJ's conclusion of law that the gradrng sheets were inadmissible
hearsay'' and reversing the Deparftient's order in that regard. See also, G.E.L Corporation I Deparbrent of
EnvironmentalProtection,8T5So.2dl25T,affrrmingtheDepartmerrt'sconclusionthatthldepartment'didnothavi
substantive jurisdrction to conect what it believed to be an erroneous ruhng by the ALJ" which ruling related to the
AIJ's conqlusion that a fuIl evidentiary hearing on the merits was a prerequisite !o awarding atorney's fees rurder
Section I 20. 595. Florida Statutrs.
2 As explained ur PGS'Exceptiors to the Recommended Order, filed October 15, 2019, PGS believes the conclusion
that SSGC is not a natural gas dility is clearly erroneous, but certainly it is conradictory to conclude SSGC is not a
natural gas utility and simultaneously use its costs as the "r:tility's" cost under t}re rule,

J
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per home is not what the Commission is mandated under 25-7.0472 to consider in resolving this

territorial disptrte. SSGC's costs are irrelevant. What is relevan! and what the Commission

"shall" consider is Leesburg's costs compared to PGS' costs. Every witness who has testified

about the Agreement between Leesburg and SSGC has said that the purchase price for the

distribution infrastructure in the Bigham Developments is the formula that is contained in the

Agreement. Mr Jack Rogerc, director of Leesburg's gas departmen! in his deposition at page 19

(PGS Ex. 78) stated that the cosl for infrastructure is what Iresburg would pay under the

Agreement:

Q. @y Mr. Brown) Well, if ... if I were to ask you what it cost the City of
Leesburg for the labor and the cost of the mains and pipes and meters and
gauges and regulators, etc., I assume your answer would be thal it is whatever
we are paying under the Agreement for all that.

A. That ... would be correct.

At the hearing Mr. Rogerr confirmed that testimony ar page 545:

Q. (By Mr, Brown) Right. But the amount that I*esburg is paying for the
infrastructure within those developments is whatever the formula in the
Agreement says it is?

A. It is set out in the Agreernent, yes sir.

Brian Hudson, the corporate representative for the Villages, testified consistent with Mr. Rogers.

Q. So all the money that is being paid is for purchasing that infrastructure?
A. I believe that is how the formula works. It is based on we build i! they buy it.

There is a formula for what the price is. (PGS Ex. ?7, Hudson 11-15-18
deposition pC.22).

More significant is the testimony of Al Minnet the Leesburg's City Manager. At page 8l of his

deposition (PGS Ex. 79), Mr. Mirurer conceded the critical point that the amount paid under the

Agreement is independent of SSGC's cost to install the infrastructure.

Q. (By Mr. Brnwn) So if the City - in other words, the City is making these
payments regardless of what it actually cost SSGC to install the system.

A. We have a formulaic approach that the City developed, and we paythat portion
pursuant to the Agreement.
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Q. And there is nothing in the formulaic approach that takes into account how
much money is actually spent for the infrastructure.

A. That is correct.

Mr. Minner further confirmed that in his testimony at the hearing:

Q. (By Mn Brown) The agreement provides this formula under which a eertain
amount of revenue from the sale of gas is going to The Villages as an enticement
forthem to allow lresburgto be the natural gas supplier.
(Objection omitted)

A. Yes.

Q. Alrighl, and that amount of money is going to be based on the amount of gas

sold and the amount of revenue derived by the City from custorner charges and
other charges.

A. Essentially yes.

Q. And that is based on the formula set forth in the agreement.
A. Yes.

Q. And there is nowhere in the agreement that ties the amount of those payments
to any amount that has been spent on the construction of the infrastructure?

A. That is correct.

Q. And there is nothing in the formulaic approach that takes into account how
much money was spent by SSGC in building the infrastructure?

A. There is an underlying assumption on some of the stuff that, frotn a business

approach, that we thought about; but, no, there is nothing in the agreement that
specifically ties it.

Q. Arrd for thirty years The Villages will be receiving revenue from the sale of gas

in The Villages Developments under this agreement?
A. Yes.

Q. And that will be - and so - - and the total revenue amount that The Villages will
be receiving is roughly 527o, approximately, ofthe total revenue from the sale

of gas in The Villages Developments?
A. Yes.

Q. And that is how The Villages was incentivized?
A. Yes.

(Minner, T-456-458).

Mr. Minner later characterized part of the cost as a "pay to play deal" (Minner, T-460).

5

-196-



Docket No. 20180055-GU
Date: Januwy 3,2020

REVISED
ATTACHMENT C

9. SSGC's cost per home to install the infrastructure is irrelevant because the

Commission shall consider the cost of each utility to serve the dispute area and the ALJ concluded

that SSGC was not to be a utility. SSGC's cost for installation of the infrastructure is irrelevant

because it has no bearing on what tresburg is paying under the Agreement. The only relevant

comparison is l,eesburg's oosts to serve compared with PGS' costs to serve. And, the only

evidence that addressed that issue was the testimony of Dr. Stephen Dtrham showing thal

kesburg's cost forthe distribution infrastructure would be $186,530,100 compared to PGS'cost

for the same infrastructure of $92,800,000. There is no testimony that rebutted that number.

10. The only relevant analysis is that one utility, l,eesburg, is required to make

payments trnder the Agreement in order to be able to serve customers in The Villages

Development, The other utility, PGS, would not have to make such payments. The unrebutted

testirnony is that Leesburg's payments under that agreement are approximately double what PGS

would pay for the infrastructure over a thirty (30) year period, $l 86,530, I 00 as compared to a cost

for the same infrastructure of $92,800,0003 (See testimony of Stephen Durham, T-279-321).

I 1. The only possible relevance of the SSGC cost per customer of $1,800 was that it is

fairly close to the PGS cost of just under $1,600 per customer and to the extent lresburg

challenged the PGS number, which they did no! it would have been relevant to show that PGS

was in the ballpark with SSGC.

12. Furthermore, the testimony of Mr. McDonough regarding the $1,219 figure is

flawed because there was ample testimony from Mr. McDonough as to the limitations of that

number. Mr, McDonough testified that the notes to which he was referring (which had not been

3 As noted in PGS' Proposed Recommended Order, Iiled September 6, 2019 (Paragaph 90) and again in PGS'
Exceptions !o the Recommended Order, f'rled October I 5, 2019 (Paragraph 25) looking only at the first sevQn years of
the Agreement the cost to.Leesburg for the distribution infrastructure is slightly more than tlnee times PGS' cost.

b
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provided previously) did not indicate the number offeet ofpipe thal had been installed the type

ofpipe thal had been installed, the cost ofany ofthe pipe, the cost ofthe associated materials, such

as fittings and valves, materials cost, or any listing of labor other than to install the meter

(McDonougll T-364 365).

13. For all the reasons set forth above, lresburg?s exceptions to Findings ofFacl Nos.

I 18 and 120 should be rejected.

Exceotion No.2

14. Leesburg's Exception No. 2 is based primarily on its Exception No. I and the

arguments above to Exception No. I are adopted herein. Exception No. 2 adds that the ALI's

f,mding of fact regarding the cost of the lines along county Road ('cR") 501 and cR 46g is not

supported by competent, substantial evidence, arguing the ALI found that the cost of the lines on

those roads was $1,212,201 and referencing Paragraph 129 of the RO. l,eesburg misstates the

finding in that paragraph but more importantly provides no record cite to support the $L,212,207

as required by Rule 28.106.217(L). F.A.C.4

15. The only unrefuted testimony on the cost to date ofthe lines along those roads at

the time of the hearing, came from Leesburg's own witness, Mr. Rogers. Mr. Rogers testified thar

lresburg's cost for the liries was $1.94 million:

Q. (By Mr. Brown) All riglrt. Now - so in addition to whatever that number is,
what was the cost, the cornbined costs for the 501 line and the 468 line?

A. I am going to round that, that was 1.94 million.

Q. Okay.
A. I guess we have a few more decimals, but that is what it is. L94.

(Rogers, T-555).

a Rule 28-106.271, F.A.C., requires exceptions to "include any appropriate and specific citations to the record."
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16. There was no testimony or evidence that Leesburg's lines along CR 501 or CR 468

were complete at the time of the hearing so the ALJ correctly referenced to interrogalory responses

stating that Leesburg and SSGC had an agreement that Leesburg's costs for those lines would not

exceed $2.2 million. Furthermore, the AIJ's conclusion thal the costs for those lines in total would

be closer to $2,200,000 than $1,212,207 is bome out by Mr. Roger's testimony.

17. For the reasons set forth above, the Commission should reject lresburg's

exceptions to Findings ofFact Nos. 97 and 129 and Conclusions of Law Nos. 155, 156, and 157.

Exceptlon No.3

18. keburg's Exception No. 3 takes exception to the ALI's finding of fact, Paragraph

162 ofthe RO, that Leesburg's ertension of service (he lines along CR 501 and CR 468) "involved

the substantial and significant duplication of existing PGS facilities." ln Paragraph 162 the ALI

does not conclude that the Commission should adopt uneconomic duplication of facilities as a

relevant criterion in this case. The ALJ simply made a factual determination that uneconomic

duplication has resulted from lresburg extension ofservice to the Bigham Developments. Given

that this is a finding offact which is supported hy competent substantial evidence, there is no basis

under Section 120.57(l)(I), Florida Statutes, for the Commission to reject or modify the finding.

19. Iresburg's argument in this exception includes reference to newly adopted Article

V, Section 2l of the Florida Constitution arguing Commission decisions in prior cases "are of

questionable relevance in this territorial dispute case." Article V, Section 2 I states:

ln interpreting a state statute or rule, a state court or an officer hearing an

administrative action pursuant to general law may not defer to an administrative
agency's interpretation of such statute or rule, and must instead interpret such

statute or rule de novo.

Lresburg's position is that this section means that an Au in an administrative action can never

look to an administrative agency's interpretation of a statute or rule. That is clearly an overbroad

8
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reading ofthis newly adopted constitutional provision. The purpose ofSection 21, utdthe issue

it was intended to rernody, was to address situations where an ALI felt compelled to defer to the

administrative agency's interpretation of a stalrte or rule even when the judge believed that

interpretation was in error. The referenced constitutional amendment does not prevent an ALI

from citing to an agency's interpretation of a statute or a rule which is consistent with his own.

What is proscribed is an ALI having to adopt the agency position when the ALI believes it is not

a proper interpretation of statute, That is not what the AIJ has done in this case.

20. Paragraph 127 inthe RO begins by pointing outthat neither Section 366.04(3), nor

Rule 25-7.0472, F.A.C., expressly identifies consideration of "uneconomic duplication of

facilities." The ALI then points out that Rule 25-7.0471, Territorial Agreements, requires the

Commission to consider whether a territorial agreement will "eliminate existing or potential

uneconomic duplication of facilities." The RO then cites Commission orders on tenitorial

agreements that disctxs the potential for uneconomic duplication of facilities ard that the

agreements will eliminate the potential rneconomic duplication.

2I. In Paragraph 128, the RO cites to a Commission order that addresses uneconomic

duplication of facilities in a territorial dispute. There is no indication that the ALJ would have

taken a contrary position in the absence of these previous Commission orders. In fact, if the ALI

had not mentioned any of the orders referenced in Paragraphs 127 and 128, utd instead simply

said that in light of the consideration of uneconomic duplication of facilities found in Rule 25-

7.0471, he interpreted 25-7.0472 as being read consistently with 25-7.0471, there would be no

argument of impermissible deference to an agency interpretation. There is no evidence in the RO

that the ALI felt required to defer to the cited orders. Irstead, it appears the orders me cited

because they are consistent with the ALJ's interpretation of the statute and rule.
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22. Leesburg argues that the avoidance ofuneconomic duplication is not a criterion to

be considered in natural gas territorial disputes. That argument fails for several reasons. The

avoidance ofuneconomic duplication offacilities to provide utility service is the basis for, and the

foundation of the state policy of displacing competition in the utility arena and replacing it with a

policy of regulated monopolies: i.e., that one provider of utility seryice can more economically

provide utility service than separate providers vf ng for the same customers. An essential element

of that policy is the establishment of service territories within which each utility has the right and

obligation to serve all cwtomers thus avoiding the uneconomic duplication of facilities that would

result from two utilities vying to serve the same customers. Furthermore, neither the statute

regarding the Commission's jurisdiction ever territorial disputes between gas utilities (Section

366.04(3), Florida Statutes) nor the statute regarding the Commission's jurisdiction over electric

utility territorial disputes (Section 356.04(2), Florida Statutes) specifically uses the phrase

"uneconomic duplication," but the listed criteria to be considered clearly have that end in mind.5

Finally, as pointed out by the ALJ, the Commissiou has routinely used that criteria in approving

agreements that resolve territorial disputes (Paragraph 127 of RO).

23. lresburg's argument thal there is no evidenoe of uneconomic duplication is simply

wilhout merit. PGS already had an extensive distributiqn system in Sumter County (PGS. Ex. 4).

In the specific area, PGS already had a line along CR 468 which could provide service to the

Bigham Developments which line predated the Bigham Developments. Those lines were already

sized to serve the Bigham Developments and any other developments in the area (T- 149- 154. 198,

199). L,eesburg City Manager Al Minner admitted that at the lime of the Agreemen! PGS could

5 The statute that does specifically reference "uneconomic duplication' has as its focus the statewide electric grid
which makes it clear that ihe avoidance of uneconomic duplications is to apply !o the stalewide grid (Section
366.04(5), Florida Statutes.

10
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serve the area off its already existing line on CR 468 and that in order for Leesburg to serve the

area it had to build its line along CR 501 and along State Road (SR) ,14 and CR 468 (Minner T-

454, 455). The maps placed into evidence (PGS. Exs. 5, 6, 7) show that Leesburg's 468 line runs

parallel to PGS'468 line, the very deflrnition of duplication. The overwhelrning uncontroverted

evidence is that lresburg had to build the lines along CR 501 and along SR 44 and CR 468 in

order to duplicate what PGS already had in place along CR 468 and CR 50 l.

24. The evidence is similarly overwhelming in that this duplication of facilities by

Leesburg is uneconomic when compared to PGS. Mr. Rogers, testified that the total cost thus far

of the CR 501 line and the CR 468 line was $1.94 million (Rogers, T-554, 555). Thar cost is

essentially what Leesburg has paid in order to put itself in t}re same position that PGS was in at

the time the Agreemenl was executed.

25. Leesburg makes the additional argument that the issue of 'bneconomic duplication"

has no relevance becarse the City's rates for Villages customers will not exceed the rates charged

by PGS. kr fact, just the reverse ofthat statement is true. Rates are not costs as that term is used in

Rule 25-7.Q472, F.A.C., and are irrelevant to determining which utility should serve a territory.6

Essentially,LeesburgaskslheCommissiontoignore thefactithasspent$l.94million(withan

agreement to spend up to $2.2 million) in order to duplicate PGS already existing ability to serve

customers in the Bigham Developments.

26. For the reasons stated above, the Commission should reject l,eesburg's exception

to Conclusion of [,aw Paragraph No. 162.

6 See Petition of Suwtnnee Valley Electic Cooperative, Inc, for Seftlemens of a Teritoia! Dispute with Floida
Power Corporatiov an Area Located in Lafoyette Coua!, Order No. 12324, issued August 4, 1983, in Docket No.
83027l-EU, at2.

l1
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Excention No.4

27. The sutrject of l,eesburg's Exception No. 4 is the ALI's findings that Leesburg

engaged in a "race to serve" the disputed area. Leesburg takes exception to findings of fact Nos.

74,85,86,88, and 130, and conclusion oflaw 15 l. Once again Lresburg has provided no citations

to the record as required by Rule 28-106.217, F.A.C., and on that basis alone the exceptions tothe

findinp offact should be rejected.

28. L.eesburg argues that there was no basis for the ALI to conilude that the starting

point for determining whether each utility had existing facilities capable of serving the disputed

areawerethosethatexistedatthedateoffilingthepetition. Leesburgarguesthatthestartingpoint

should be the facilities that existed at the time ofthe hearing, Interestingly, l,eesburg does not cite

any Commission decisions relating to teritorial disputes to support that argument. More

importantly, evaluating the capability of each utility to serve a territory by what facilities exist at

the time of the hearing, rather than at the time the dispute arose or at the lime the utility built

facilities that were duplicative ofanother utility's facilities, would condone and encourage "races

to serue" and defeat the very purpose of assigning service territories which is to prevent the

needless and reckless duplication of facilities, There is no Commission or court decision holding

that the starting point for determining if a utility has facilities capable of serving a teritory is as

ofthe hearing. On this basis alone, this exception shciuld be rejected.

29. tresburg takes the position that once it sigrred the Agreement with SSGC it

triggered "lawful obligations" and that The Villages needed to quickly and efficiently construct

homes. But that was not the only option available to SSGC and lresburg. An option that was

available before signing the contrac! and the option that was recommended to Leesburg and

SSGC, was to obtain a territorial agreement with PGS before embarking on extending lresburg's

t2
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lines to serve Bigham Developments, which developments Leesburg and SSGC knew were closer

to Peoples' already existing line along CR 468 (T-451, 454-455). Rather than openly and

transparently negotiating ateritorial agreement, SSGC and Leesburg instead decided to needlessly

and recklessly extend lines along CR 50 I and CR 468.

30. ln Septernber 2017,Mr. Rogers discussed via email the fact that when lresburg

went north of CR 468, it would be infringing on PGS' territory (T'569'571, PGS Ex. 27). T\e

topic of a need for a territorial agreement was also discussed between Mr. Rogers and Mr. Tom

Geoffroy in November, 2017 (PGS Ex. 29). kr the September,20LT email, (PGS Ex. 27) Mr'

Geoffroy writes back to Mr. Rogers stating that I-eesburg will ultimately need a territorial

agreement with PGS. Despite that fact, no effort was made prior to the litigation to obtain a

territorial agreement (T-576).

31. All of the RO paragraphs included in Exception No. 4 are supported by the facts in

evidence. SSGC and Leesburg knew that PGS was fully capable of serving the developments in

question, that PGS' lines were substantially closer to the Bigham Developments than were any

lines from Leesburg, and that Leesburg would have to run miles of pipe along CR 501 and CR '168

in order to serve those customers. Leesburg was aware thd it would be encroachirg into PGS'

territory by extending those lines, and, despite Leosburg's own consultant recommending thal a

territorial agreement be done before the agreement was entered into, SSGC and l,eesburg instead

chose to sigr the Agreement and build lines along CR 501 and CR 468. These facts clearly

substantiate the accuracy ofthe ALJ's findings regarding the paragraphs contained in Exception

No. 4, and because there is competent substantial evideirce to support the findings the Commission

is powerless to reject them.

l3
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32. Fundamentally l,eesburg argues that its reckless actions should be rewarded and

that it should reap the benefit of continuing to push forward with construction during the pendency

of the tenitorial dispute and thal the Commission should ignore all of its actions done prior to the

date ofthe hearing. The absurdity ofthat position is plainly evidenl.

33. tresburg, unlike SSGC, has cited a number of cases purportur-g to show that the

Commission's decision should be based on the facts as they exist at the time of the hearing. In

examining those cases, it is apparent as to why SSGC did not cite any of them in its' exceptions.

l,eesburg cites McDonald v. Department of Banking and Finance,346 So.2d 569 (Fla. l$ DCA

1977), for the proposition that the administrative action should be "based on facts as they exist at

the time of the Agency's final action" (l*esburg's Exceptions pg. l3). This is a subtle but

significant misreading of the language in the case. The court's conclusion was that the decision to

permit evidence of circumstances as they existed was coirect. McDonald at 584. The Court also

ruled that proceedings should freely consider relevant evidence ofchanging economic conditions.

The case does not create a rule as to what "should" be done and to suggest otherwise is

disingenuous. Importantly, McDonald is not a case involving a tenilorial dispute and does not

involve one party tryingto take advantage ofthe delay dtringthe adjudication of a dispute in order

to improve its position.

34. Other cases cited by l-eesburg are equally inapposite to territorial disputes. The

Department of Financial Services, Division of Workers'Compensation v. Ron's Custom Screen,

|nc.,2009 5L4099149; DOAH Case No. 09-0959; (DOAH Nov. 24,2009) (DFS Feb, 26, 2010),

and Adult Family Care Home v. Agency For Health Care Administration,lggT SL 1052634 at*4

(DOAH Case No. 96-4099) (DOAH Feb. 21, 1997), (AHCA April l, 1997), are not teritorial

dispute cases and do not involve two competing litigants, one of which is attempting to improve

t4
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its position in the litigation by continuing to build infrastructure during the pendency of the

litigalion.

35. The cases ciled by l,eesburg that do involve territorial disputes do not support its

a.rgument that the determination of whether a utility has the capability to serve an area should be

judged as those facilities exist at the time of the hearing. In fact, they support the opposite; the

determination of which utility should serve is based on what facilities had to be constructed to

provide service to the disputed area- In In re: Petition to Resolve Territorial Dispttte Between

Talquin Electric Cooperative, Inc. and Town of Havana, Order No. PSC-92-L474-FOF-EU, issued

December 21, lgg2, in Docket No. 920214-EU, the Town of Havana built lines and facilities to

serve a new rniddle school site, which lines and facilities were in existence at the time the dispute

arose and prior to the time of the heaj:ing. The Commission fotmd that Havana had engaged in a

"race to serve" and that Talquin could serve the disputed area et a substantially less cost' The

territory was awarded to Talquin and the Commission stated that because Talquin was awarded

the teritory the lines Havana built to serve the territory should be dismantled (Order at 2).

36. The Okefenokee order is in accord with the Talquin Order. In re: Petition to

Resolve Territorial Dispute Between Okefenokee Rural Electric Cooperative and Jacksowille

Electric Authority, Order No. PSC-92-1213-FOF-EU, issued October 27, 1992, in Docket No.

911 l4l-EU. At the time of the hearing in the case, JEA bad facilities in place and was serving the

customer in the disputed area, a Holiday Inn. JEA had unitaterally displaced the service provided

by Okefenokee to the Holiday Inn because the customer was within Jacksonville's city limits' JEA

had engaged in similar conduct throughout northem Duval County which the Commission

determined amounted to "cream skimming," taking the best customers, and the practice had

"harmed JEA's and Okefenokee's ratepayers and led to widespread duplication of facilities,

l5
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adverse to the public interest" (Order at 8). Despite having put in facilities to serye the Holiday

Inn at a cost of $53,000, JEA was ordered to return the customer to Okefenokee.

37. Finally, in the Sebring case, In re: Petition to Resolve Territorial Dispute with

Peoples Gas Sys., Inc. by Sebring Gas Sys., a Div. of Coker Fuels, Inc., Order No. 25809-GU,

issued February 25,1992, in Docket No. 910653-GU, neither utility had facilities in place to serve

the disputed area and the testimony at the hearing was with respect to how long it would take each

utility to put in the facilities to serve the disputed area (Order at 2). That was of concem to the

Commission because Sebring had a history ofdelay in converting its propane gas service to natural

gas service. Sebring was able to provide serve to the disputed torritory at a cost that was less than

Peoples, so Sebring was awardod the territory with the requirement that they begin providing that

service a1 a time specified in the order (Order at 4).

38. As another basis for these exceptions lresburg references actions ofPGSthat have

no impact on whether.Leesburg engaged in a race to serve arguing: nothing prevented PGS from

"racing to serve;" there was no evidence that PGS had an interesl in serving the disptrted area or

approached the Villages to serve the disprrted area; that existing PGS lines were not extended

specifically to the Villages; and PGS had no territorial ageement or discussions with the Villages

about serving any development. None ofthese assertions negate the fact that kesburg engaged in

a "race to serve" and needlessly and recklessly duplicated PGS' facilities. The evidence is clear

that PGS was interested in serving the territory and made that interest clear to both Leesburg and

SSGC, but SSGC preferred an arrangement that benefitted it financially (Wall, T-169-172; PGS

Ex. 80, Hudson 10-22-18 depo, pgs. 40,48 and Hudson ll-15-18 depo pgs. 59-60).

39. lresburg's arguments in Exception 4 are clearly spurious. There is ample

competent substantial evidence from Leesburg's own witnegses that Leesburg engaged in a"race

l6
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to serve," and there is no case law supporting its arguments that the starting point for assessing the

need for additional facilities is as the facilities exist at the time of the hearing. Rather the case law

supports the ALJ's finding that L.e esburg's had to deploy lines along CR 501 and CR 468 in order

to serve the Bigham Developments at a cost that far exceeded the costs to PGS to serve the same

territory. Accordingly, the Commission should reject Leesbwg's exceptions to the findings of fact

in Paragraphs 74,85,86,88, and 130, and conclusion oflaw 151.

Exceotion No.5

40. In Exception No. 5, Leesburg argues that there is no substantial evidence to support

the conclusions that the factors in Rule25-7.0472(2Xa)-(d), strongly favor PGS so the ALI's

conclusion in Paragraph 166 should be rejected. Yet again, l,eesburg provides no citations to the

record to support this exception. lresburg is essentially asking that the Commission igJrore the

vast evidence in the form of exhibits, maps and testimony which show that the costs to serve for

Leesburg exceed PGS' cost to serve by millions and millions of dollars: cost to ertend service to

the Bigham Developments for PGS was at most $11,000 (T-194, T-200-201) and the cost for

l,eesburg was $1.94 million (T-555), with an agreement to spend up to $2.2 million; and PGS'

cost for the dishibution infrastructure (over the 30-year term of the Agreement) was $92,800,000

as compared to Lresburg's cost of $186,530,100 (PGS Ex. 9). In such circumstanoes, the ALI

correctly concluded that customer preference plays no role in determining who should serve the

disputed area because the costs to serve for Lresburg vastly outweigh those for PGS.

41. The Commission should reject Lnesburg's exception to Conclusion of Law No.

166.

l7
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Exceotion No.6

42. PGS adopts its analysis of Leesburg's Exception No. I in response to Lresburg's

Exception No. 6.

43. lresburg's Exception No. 6 is simply a request thal the Commission igrore the

ample and overwhelming weight of the competent, substantial evidence that the ALI relied on to

conclude that under the statues, rules and case law that PGS should serve Bigham Developments.

44. The Commission should reject kesburg's exception to the ALI's Conclusion and

Recommendation.

CONCLUSION

All of Leesburg's Exceptions should be rejected by the Commission. None of the bases

on which l,eesburg requests the Commission reject the finding of fact or conclusion of law meet

the standards outlined in Section 120.57(1Xl), Florida Statutes.

Respectfully submitted this 25th day of October 2019.

/s/ Andrew M. Brown. Esq.

ANDREW M. BROWN, ESQ.
Te lephone : (813) 273 - 4209
Facsimile: (813) 273 -4396
ab(0nracfar.c<xn
ANSLEY WATSON, JR., ESQ.

Telophone : (813) 273 - 432 |
Facsimile: (813) 273 -4396
Macfarlane Ferguson & McMullen
Post OfIice Box l53l (33601-1531)
201 N. Franklin Street, Suite 2000
Tampa, Florida 33602

FRANK C. KRUPPENBACHER, ESQ.
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Frank Knrppenbacher. P.A.
9064 Creat Heron Circle
0rlando. Florida 32836- 5483
Telephrrne : (407J 246-4200
Facsimile: &An 87 6-6697
{kle sali8horrruil.sem

Aliomeys for Peoples Gas System
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State of Florida

Public Service Commission
Capital Circle Office Center • 2540 Shumard Oak Boulevard

Tallahassee, Florida 32399-0850

-M-E-M-O-R-A-N-D-U-M-

DATE: January 2,2020

TO: Office of Commission Clerk (Teitzman)

FROM: Office of Industry Development and Market Analysis (Vogel, Cordell, Mtenga)^^^^^(^
Office of the General Counsel (Murphy, Passidomo) ̂  '

RE: Docket No. 20190167-EI - Petition to compel Florida Power & Light to comply
with Section 366.91, F.S. and Rule 25.6-065, F.A.C., by Floyd Gonzales and
Robert Irwin.

AGENDA: 01/14/20 - Proposed Agency Action - Interested Persons May Participate

COMMISSIONERS ASSIGNED: All Commissioners

PREHEARING OFFICER: Brown

CRITICAL DATES: None

SPECIAL INSTRUCTIONS: None

Case Background

On August 26, 2019, Floyd Gonzales and Robert Irwin (Petitioners) filed a Petition to Compel
Florida Power & Light Company (FPL) to Comply with Section 366.91, Florida Statutes (F.S.)
and Rule 25-6.065, Florida Administrative Code (F.A.C.) (Petition). Petitioners assert they are
permitted by law to be included in FPL's net metering program and FPL's requirement that
customer-owned renewable generation must be sized not to exceed 115 percent of the customer's
annual kWh consumption violates Rule 25-6.065, F.A.C.

On September 16, 2019, FPL filed a Motion to Dismiss the Petition or in the Alternative to Treat
the Petition as a Request for a Declaratory Statement (FPL Motion and Alternative Request). On
September 23, 2019, the Petitioners filed a Response in Opposition to FPL's Motion to Dismiss
and Alternative Request.
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By email dated October 21, 2019, from FPL attorney, Ken Rubin, to the Petitioners’ attorney, 
Kyle Egger, FPL expressed that based upon a review of Petitioners’ increased electricity usage, 
such usage was within FPL’s 115% guideline and Petitioners’ application for interconnection as 
a tier 2 net metered customer could proceed for approval. Specifically, FPL stated that “[o]ur 
goal is to interconnect your client’s system as soon as possible so that he may begin to net 
meter.” 

Presented with the suggestion that the Petition had become moot, the attorney for the Petitioners 
responded to FPL’s attorney on November 20, 2019, that “at this point and with all resources 
spent on trying to get FPL to do what it was supposed to do from the outset, [Petitioners] still 
want a formal opinion on their petition.” Net metering for Petitioners became operational on 
December 5, 2019. In this recommendation, staff addresses the merits of the Petition and does 
not make a recommendation on the FPL Motion and Alternative Request. 
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Discussion of Issues 

Issue 1:  Should the Commission grant Floyd Gonzales and Robert Irwin’s Petition to Compel 
FPL’s Compliance with Section 366.91, F.S., and Rule 25-6.065, F.A.C., and request for a 
refund? 

Recommendation:  No. FPL is currently providing net metering to the Petitioners and 
granting Petitioners’ request for a refund is inappropriate and not warranted under the 
circumstances presented. (Murphy)  

Staff Analysis:   

Net Metering 

Petitioners argue that FPL improperly rejected their application for inclusion in FPL’s net 
metering program in violation of Section 366.91, F.S., and Rule 25-6.065, F.A.C. Petitioners 
aver that the intent of both the applicable rule and statute is to encourage customers to install 
solar panels. Petitioners contend that, in accordance with Rule 25-6.065(4), F.A.C., the only size 
limit on a customer’s renewable power generation is that it may not exceed 90% of the 
customer’s utility distribution service rating. Petitioners conclude that if a customer-owned 
renewable generation project does not exceed 90% of that customer’s utility distribution service 
rating, the project qualifies and should be accepted into any utility’s net metering program.  
Petitioners argue that their anticipated renewable power generation is well within the foregoing 
limits and, as a result, Petitioners’ application should have been immediately approved as the 
Rule requires. 

Petitioners assert that FPL imposes limits based on a customer’s historical energy consumption 
and not capacity. Specifically, Petitioners aver that FPL’s net metering portal instructs its 
customers that their “[s]ystems should not be sized so large that energy produced by the 
renewable generator would be expected to exceed 115 percent of the customer’s annual kWh 
consumption.”  Petitioners argue that FPL’s arbitrary limitations violate Section 366.91, F.S., 
and Rule 25-6.065, F.A.C., and that FPL must be compelled to comply with same and approve 
Petitioners’ application for inclusion in its net metering program. 

Petitioners ask that the Commission order FPL to approve Petitioners’ application for inclusion 
in FPL’s net metering program and refund to Petitioners all money unnecessarily spent on 
electricity because of FPL’s wrongful rejection of their net metering application.  

Petitioners argue that the only limitation on net metering is the 90% of the customer’s utility 
distribution service rating. However, staff recommends that Petitioners’ arguments ignore the 
definition of “net metering” in both Rule 25-6.065(2)(c), F.A.C., and Section 366.91(2)(c), F.S. 
Net metering is defined as “a metering and billing methodology whereby customer-owned 
renewable generation is allowed to offset the customer’s electricity consumption onsite.” 
(Emphasis added). Customer-owned renewable generation is “an electric generating system 
located on a customer’s premises that is primarily intended to offset part or all of the customer’s 
electricity requirements with renewable energy.” Rule 25-6.065(2)(a), F.A.C., and Section 
366.91(2)(b), F.S. Thus, while “customer-owned renewable generation” might have a secondary 
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purpose other than to offset part or all of a customer’s electricity requirements, “net metering” is 
only allowed to offset the customer’s electricity consumption onsite.1 FPL does permit net 
metering of 115% of consumption because each unique system is assessed on a range of values 
using photovoltaic watts resulting in some fluctuation.2 Staff recommends that this is a 
reasonable implementation of Rule 25-6.065(2)(c), F.A.C.  

In addition to the offsetting limitation for net metering, Commission Rules also limit 
interconnection by providing that a customer-owned renewable generation system is not to 
exceed 90% of the customer’s utility distribution rating.3 That is, a customer-owned renewable 
generation system does not qualify for expedited interconnection to the utility’s facilities for net 
metering if it exceeds 90% of a utility’s capacity to service the customer. Staff recommends that 
Rule 25-6.065(4)(a)1, F.A.C. is intended to provide a safety buffer for the utility distribution 
system, ensuring that the capacity of utility facilities interconnected to customer-owned 
renewable generation will not be over-loaded. For example, a customer with a load that reaches 
95% of its utility distribution rating is only permitted to interconnect a customer-owned 
renewable generation system that reaches 90% of the customer’s utility distribution rating, 
notwithstanding  greater electric consumption on site. In sum, there are two limitations 
associated with net metering: (1) net metering of customer-owned renewable generation is to 
offset electricity consumption, and (2) customer-owned renewable generation may not exceed 
90% of the customer’s utility distribution rating. 

Staff recommends that FPL has complied with the applicable rule and statute governing net 
metering, has processed the Petitioners’ application for inclusion in the net metering program, 
and is net metering the Petitioners’ usage; therefore, the Commission should deny the Petition.  
 

Requested Refund 
 
The Petitioners have asked the Commission to order FPL to refund Petitioners for “all money 
unnecessarily spent on electricity because of FPL’s wrongful rejection of their net metering 
application, and such other relief as deemed just and proper.” However, because staff 
recommends that FPL has not wrongfully rejected the Petitioners’ net metering application, the 
premise underlying the request is unfounded.  
 
In its Motion to Dismiss, FPL addressed the merits of Petitioners’ demand for a refund. FPL 
asserts that a refund is inappropriate because FPL billed Petitioners consistent with a tariffed 
rate. FPL avers that the refunds Petitioners request are “purely speculative, retroactive, and 

                                                 
1 In this context, staff notes that energy produced by a customer-owned renewable system may fluctuate from month 
to month, and that a system designed to offset a customer’s usage may produce more energy than is needed in any 
given month. Thus, Rule 25-6.065(8)(e), F.A.C., provides that during any billing cycle, excess energy delivered to 
the grid shall be used to offset the customer’s energy consumption in the following month. Rule 25-6.065(8)(f) and 
(g), F.A.C., provide that any energy credits remaining at the end of the year, or when the customer leaves the 
utility’s system, shall be purchased at the utility’s as-available energy rate. Although the rules address the reality that 
excess energy may be produced by a system designed to offset customer usage, pursuant to Rule 25-6.065(2)(c), 
F.A.C.,  the purpose of net metering remains to offset usage, not to purposefully create excess energy by building a 
system larger than needed to offset usage.  
2 FPL Motion and Alternative Request at fn. 2. 
3 Rule 25-6.065(4)(a)1, F.A.C. 
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uncertain” and would be “entirely dependent on a guess as to what Petitioners would have 
generated and what their usage would have been had they been net metering.” FPL argues that 
while Rules 25-6.103 and 25-6.106(2), F.A.C., do provide refund mechanisms for customers 
impacted by ascertainable metering or billing errors, there are no metering or billing errors in this 
case. Staff recommends that FPL is persuasive in the foregoing arguments regarding refunds. To 
the extent that Petitioners intend to request damages, staff recommends that the Commission has 
no jurisdiction to make such an award.4   
 
Staff recommends that FPL’s actions do not warrant a refund, refunds are inappropriate under 
the circumstances presented, and the Commission has no authority to award damages; therefore, 
staff recommends that the Petitioners’ request for a refund be denied.  

                                                 
4 See Southern Bell Telephone & Telephone Co. v. Mobile America Corp., 291 So.2d 199 (Fla. 1974) and Order No. 
PSC-02-1344-FOF-TL, issued October 3, 2002, in Docket No. 20020595-TL, In Re: Complaint of J. Christopher 
Robbins against BellSouth Telecommunications, Inc. for violation of Rule 25-4.073(1)(c), F.A.C., answering time. 
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Issue 2:  Should this docket be closed? 

Recommendation:  Yes, if no person whose substantial interests are affected by the proposed 
agency action files a protest within 21 days of the issuance of the order, a consummating order 
should be issued and the docket should be closed. (Murphy)   

Staff Analysis:  If no person whose substantial interests are affected by the proposed agency 
action files a protest within 21 days of the issuance of the order, a consummating order should be 
issued and the docket should be closed.  
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 Case Background 

On April 1, 2019, Sebring Gas System, Inc. (Sebring or the Company) filed a test year 
notification letter with the Florida Public Service Commission (Commission), pursuant to Rule 
25-7.140, Florida Administrative Code (F.A.C.), in which it stated its intent to use the calendar 
year 2020 as the projected test year for a proposed rate increase. The Company serves 
approximately 662 gas customers in Highlands, Hardee, and DeSoto counties. 

By Order No. 24761, issued July 5, 1991, the Commission found Sebring to be a public utility 
subject to Commission jurisdiction. The Commission set initial rates for Sebring by Order No. 
PSC-92-0229-FOF-GU, issued April 20, 1992.1 Since 1992, the Company petitioned the 
Commission for a rate increase in 2004 with rates effective in 2005. In that docket, the 
Commission approved a jurisdictional rate base of $1,100,766 for the projected year ended 
December 31, 2005. The Commission also approved a weighted average overall rate of return of 
8.64 percent, including a cost rate for common equity of 11.5 percent, with an authorized return 
on equity of plus or minus 100 basis points.2   

On June 5, 2019, Sebring filed its petition for a permanent rate increase with the Commission. 
The Company requested the Commission process its request as a Proposed Agency Action 
(PAA). In its petition filed on June 5, 2019, Sebring requested an increase of $309,847 in 
additional annual revenues. Its request was based on a 13-month average rate base of $5,085,214 
for the projected test year ending December 31, 2020. Sebring’s requested overall rate of return 
is 7.70 percent, including a 12.5 percent mid-point return on common equity. 

In its instant petition, the Company states that there are three key drivers for its request for a rate 
increase. According to the Company, the three key drivers include: 1) increases to rate base 
associated with extensions to serve new customers and additional personnel consistent with the 
expansion; 2) increases in regulatory costs, particularly those associated with federal pipeline 
safety, as well as increases in overall operating costs, including almost 15 years’ worth of 
inflation; and 3) income tax not currently included in customer rates and deferred income tax 
expense accumulated since the Company’s last rate case.3  The Company also states that it has 
managed to avoid seeking a base rate increase for over 15 years, but “[w]ithout the requested 
revenue increase...its overall rate of return will fall to 3.17%, well below its currently authorized 
rate of return of 8.64%.”4  

On April 3, 2019, the Office of Public Counsel (OPC) filed its Notice of Intervention in this 
proceeding, pursuant to Section 350.0611, Florida Statutes (F.S.).  By Order No. PSC-2019-
0226-PCO-GU, issued on June 12, 2019, the Commission acknowledged OPC’s intervention.5  

                                                 
1 Order No. PSC-92-0229-FOF-GU, issued April 20, 1992, in Docket No. 19910873-GU, In re: Petition for 
approval of initial rates to be established by Sebring Gas System, a division of Coker Fuels, Inc. 
2 Order No. PSC-04-1260-PAA-GU, issued December 20, 2004, in Docket No. 20040270-GU, In re: Application for 
rate increase by Sebring Gas System, Inc. 
3 Document No. 04735-2019, Sebring’s Petition, pp. 4 – 5, and Direct Testimony of Russell Melendy, p. 15. 
4 Id., p. 3. 
5 Order No. PSC-19-0226-PCO-GU, issued June 12, 2019, in Docket No. 20190083-GU, In re: Application for rate 
increase in Highlands, Hardee, and Desoto Counties, by Sebring Gas System, Inc. 
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A customer meeting was held on August 8, 2019. No customers attended the meeting and staff 
has not received any customer complaints. 

In response to staff’s data requests, on November 12, 2019, Sebring submitted revised MFR G-
Schedules, and on November 21, 2019, Sebring submitted revised MFR H-Schedules. In its 
revised MFR schedules, Sebring’s requested increase of $309,847 decreased to $302,041, and its 
requested rate base of $5,085,214 decreased to $5,044,363. By email dated August 22, 2019, 
Sebring waived the 5-month effective date through the December Agenda Conference. Sebring 
extended this waiver through the January 7, 2020 Agenda Conference by email dated November 
18, 2019. After the January Agenda Conference’s rescheduling, Sebring extended its waiver 
through January 14, 2020, by email dated December 12, 2019.  The Commission has jurisdiction 
over this request for a rate increase under Section 366.06, F.S. 
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Discussion of Issues 

 
Issue 1:  Is Sebring's projected test period for the 12-months ending December 31, 2020 
appropriate? 

Recommendation:  Yes. With the adjustments recommended by staff in the following issues, 
the 2020 test year is appropriate. (Wu) 

Staff Analysis:  Sebring proposed to use the projected test period ending December 31, 2020, 
as the projected test year, with the historic base year being the 12-month period ended December 
31, 2018. Sebring used actual data for the 2018 base year rate base, net operating income, and 
capital structure.6  The 2020 projected test year data was determined based upon the combination 
of 2018 data trended for customer growth, inflation, and payroll growth using the Commission-
prescribed trending methodology, as well as a forecast of the Company’s growth.7  This growth 
includes the new service territories in the Cities of Wauchula and Arcadia as indicated in the 
Direct Testimony of Mr. Russell Melendy of Sebring.8 

The purpose of the test year is to represent the financial operations of a company during the 
period in which the new rates will be effective. Sebring petitioned the Commission to approve 
the Company’s proposed new tariff sheets with an effective date of January 1, 2020. The 
projected test year ending December 31, 2020 represents a relevant period upon which the 
Company’s operations should be analyzed for the purpose of establishing new base rates. This 
test period will reflect actual conditions and be indicative of the actual investments, expenses, 
and revenues during the first 12 months that new rates will be in effect. Therefore, Sebring’s 
proposed projected test year matches the timing of the Company’s projected investments and 
expenses with its projected revenues for the period following the date on which the new base 
rates become effective. 

In the following issues, staff is recommending that certain adjustments be made to Sebring’s test 
year data. With the inclusion of these adjustments, staff believes that the 2020 projections of 
Sebring’s financial operations are appropriate to use as the basis for setting new rates. 

                                                 
6 Sebring’s working capital had been adjusted for any disallowed items before it was combined with Sebring’s net 
utility plant to arrive at the Company’s 2018 historical total rate base. Document No. 04735-2019, Direct Testimony 
of Jerry Melendy, pp.13 – 14. 
7 The trending methodology used is detailed in Document No. 10856-2019, revised Minimum Filing Requirements 
(MFR) Schedule G-2, pp. 10 – 18. 
8 Document No. 04735-2019, Direct Testimony of Russell Melendy, pp. 2 – 4. 
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Issue 2:  Are Sebring's forecasts of customer growth and therms by rate class appropriate? 

Recommendation:  Yes. Staff recommends that Sebring’s forecasts of customer growth and 
therms by rate class for the 2020 projected test year, as contained in Document No. 10856-2019, 
revised Minimum Filing Requirements (MFRs) Schedule G-2, as revised on November 12, 2019, 
Pages 8 and 8.5 of 31, are appropriate. (Wu) 

Staff Analysis:  For the instant rate case, Sebring utilized the historical base year (HBY) 2018 
data as a basis to develop the forecasts of customer growth and therms growth by rate class for 
2019, which is the historical base year plus one (HBY+1) and the 2020 projected test year 
(PTY). 

To achieve its forecast of customer growth, Sebring identified the potential new service areas, 
including the Cities of Wauchula and Arcadia. It then determined the potential customer 
additions related to the new service areas, as well as for the Company’s existing service territory. 

Sebring primarily relied upon its management’s local knowledge to determine its projections of 
customer additions related to the new service areas.9  In his testimony, Mr. Russell Melendy, 
Project Manager of Sebring, testified that “[t]he Company is well aware of construction and 
building activities in the area,” and that he is very familiar with the proposed new service areas 
in the Cities of Wauchula and Arcadia.10 Mr. Russell Melendy asserted that Coker Fuel, which is 
also owned by the Melendy family, provided propane service in these areas, and many of 
Sebring’s projected new commercial and industrial customers for this rate case currently use 
propane provided by Coker Fuel or other competing propane companies. Mr. Russell Melendy 
claimed that as a local business-owner/operator and a two-term Hardee County Commissioner, 
his professional and public service experiences further expanded his involvement and 
understanding of these communities. Additionally, he indicated that Mr. Jerry Melendy, “in his 
capacity as [Sebring’s] President, is active in the Sebring community, participating in numerous 
community and civic events.”11  Mr. Russell Melendy averred that these activities, coupled with 
the Company management’s knowledge of the areas served through the ownership and 
participation in Coker Fuel, allow them the insight into the potential for customer growth in these 
areas.12  Sebring’s personnel also examined each community to identify growth potential.13  In 
its response to staff’s data requests, Sebring indicated that the majority of the new commercial 
and industrial customers in Wauchula and Arcadia projected by the Company have either 
requested Sebring for service, or have already paid their deposits to Sebring; and one large 
industrial customer has recently become an active customer of Sebring.14 

Using its forecast of customer growth, Sebring calculated the number of customers billed each 
month and by rate class for HBY+1 and PTY. It then multiplied that number by the average 
usage per customer each month to determine the projected therm usage. Sebring assumed that the 
average usage per customer, by month, for each rate class, for the HBY, HBY+1 and PTY is 
                                                 
9 Document No. 10721-2019, Sebring’s Responses to Staff’s Twelfth Data Request, p. 2. 
10 Document No. 04735-2019, Direct Testimony of Russell Melendy, p. 5. 
11 Id. 
12 Id., pp. 3 and 5. 
13 Document No. 10721-2019, Sebring’s Responses to Staff’s Twelfth Data Request, pp. 2 – 3. 
14 Id., p. 3 and Document No. 08680-2019, Sebring’s Responses to Staff’s Sixth Data Request. 
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unchanged from the corresponding HBY month and rate class. The Company believes that this 
assumption is appropriate, and is not aware of any alternate methodology that would result in a 
more accurate projection of therm usage.15  Sebring explained that 2018 is a representative year, 
because weather is not a primary driver of usage for the Company’s customers, and there were 
no unusual circumstances affecting customer usage; thus, year-over-year consumption patterns 
are consistent.16 The Company further explained that a typical driver of therm usage for 
residential customers in many locations in the U.S. is cold weather. However, this is not so for 
Sebring due to the geographical location of the Company’s service territories and the 
competitiveness of the electric heat pump. Sebring has very few residential customers with 
furnaces. Commercial usage is usually more stable as it is rare for commercial accounts to utilize 
natural gas for traditional space heating purposes. As a result, the driver of the therm usage, by 
rate class, is simply the historical average usage per customer, by month.17 

Based on the information provided by the Company and staff’s analyses, staff recommends that 
Sebring’s forecasts of customer growth and therms by rate class as contained in MFRs Schedule 
G-2, as revised on November 12, 2019, pages 8 and 8.5 of 31, are appropriate for the instant rate 
case. 

                                                 
15 Document No. 07608-2019, Sebring’s Response to Staff’s Fourth Data Request, pp. 1 – 3. 
16 Id. 
17 Id., pp. 2 – 3. 
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Issue 3:  Are Sebring's estimated revenues from sales of gas by rate class at present rates for the 
projected test year appropriate? 

Recommendation:  Yes. Sebring’s estimated revenues from sales of gas by rate class at 
present rates for the projected test year are appropriate. (Wu) 

Staff Analysis:  Staff has reviewed MFR Schedule E-2, Page 1, where Sebring calculated 
present revenues from sales of gas at present rates for the projected test year, in the amount of 
$1,171,865, based upon its proposed billing determinants. The proposed billing determinants are 
derived from the forecasts of the number of customers and the therm usage per customer, 
consistent with staff’s recommendation in Issue 2. Staff believes that the Company’s estimation 
of revenues, in the amount of $1,171,865, from sales of gas, by rate class, at present rates for the 
2020 projected test year is appropriate. As addressed separately in Issue 13, this revenue amount, 
plus the amount identified as Miscellaneous Service revenue ($14,335), equals staff’s 
recommended projected test year total operating revenue ($1,186,200) for Sebring. 
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Issue 4:  Is the quality of service provided by Sebring adequate? 

Recommendation:  Yes.  Sebring’s quality of service is adequate. (Knoblauch, Lewis) 

Staff Analysis:  Pursuant to Section 366.041, F.S., in fixing rates the Commission is 
authorized to give consideration, among other things, to the efficiency, sufficiency, and adequacy 
of the facilities provided and the services rendered. As part of its review, Commission staff held 
a publicly noticed meeting in Sebring, Florida on August 8, 2019. The meeting was scheduled to 
gather information regarding customer concerns about Sebring’s quality of service and its 
request for a rate increase. No customers attended the meeting. The Company also indicated that 
it received no customer complaints during the years 2017 and 2018. Staff additionally searched 
the Commission’s Consumer Complaint Tracking System, which showed no customer 
complaints filed against Sebring since January 1, 2014.  

Pursuant to Rule 25-7.018, F.A.C., each utility shall keep a complete record of all interruptions 
affecting the lesser of 10 percent or 500 or more of its division meters. Based on the Company’s 
filing, there were no customer interruptions affecting either 10 percent or 500 meters during the 
historic test year ended 2018. Pursuant to Rule 25-7.064, F.A.C., the Company has tested all of 
its meters within 120 months of the test year, and all have been determined to be in compliance 
with testing requirements.  

A review of Commission staff’s annual safety inspections of the Company’s facilities was also 
conducted. There were a total of 29 safety violations logged against Sebring from 2014 through 
2018. The Company responded to the identified violations (which were varying in nature) and all 
were corrected. There were no violations logged during the 2019 safety inspection, and on 
October 29, 2019, the system was found in satisfactory compliance with state and federal natural 
gas safety rules. 

Conclusion 
Based on a review of information discussed above, staff recommends that Sebring’s quality of 
service is adequate. 
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Issue 5:  What is the appropriate amount of capital additions to be included in base rates as 
utility Plant in Service? 

Recommendation:  Staff recommends capital additions totaling $1,960,692 be included in 
rate base. (Graves, Knoblauch, Lewis) 

Staff Analysis:  Sebring’s filing included capital additions of approximately $1,960,692. Staff 
reviewed the Company’s filings as well as responses to data requests and recommends that the 
costs associated with the capital additions be included in rate base. Staff’s review of the 
Company’s requests is discussed in greater detail below. 

Expansion Projects 
The Company’s traditional service territory has been the greater surroundings of the City of 
Sebring. In 2008, the Company developed a growth strategy that initially targeted two state 
prisons. The Commission approved Sebring’s petitions for special contracts with these two 
prisons.18 As part of the Company’s MFRs, Sebring included costs related to plant additions to 
serve growth in its traditional service territory as well as growth in the City of Wauchula and the 
City of Arcadia.19 The total estimated cost of these additions is $1,920,692. 

The Company stated that the Cities of Wauchula and Arcadia are experiencing growth in the 
residential, commercial, and small industrial sectors. Specifically, the Company is anticipating 
the addition of 55 new customers, many of which are larger commercial accounts and small 
industrial accounts (rate classes TS-4 and TS-5).20 Considering the growth potential in those 
areas, the Company stated that it believes it is making a prudent investment in the initial 
distribution networks in those cities.  

As discussed in Issue 2, staff has reviewed the Company’s projected customer additions and 
believes that they are appropriate for the instant case. In previous decisions addressing natural 
gas expansion, the Commission has recognized that all customers benefit from spreading fixed 
costs over a larger base of therm sales in future rate cases.21 Additionally, the Commission has 
recognized that all customers benefit from large load users, such as the aforementioned large 
commercial and small industrial accounts, because they are able to absorb a greater portion of 
fixed costs necessary to provide service.22 Giving consideration to the discussion above, it is 
reasonable to believe that the Arcadia and Wauchula expansion projects will benefit all 
customers. 
                                                 
18 Order Nos. PSC-13-0367-PAA-GU, issued August 8, 2013, in Docket No. 20130079-GU, In re: Petition for 
approval of special contract with the Florida Department of Corrections, by Sebring Gas System, Inc. and PSC-13-
0366-PAA-GU, issued August 8, 2013, in Docket No. 20130130-GU, In re: Petition for approval of special 
contract with the Florida Department of Corrections – DeSoto Correctional Institution, by Sebring Gas System, Inc. 
19 Sebring’s initial filing included main costs associated with a third expansion project of its existing system. In a 
subsequent filing, the Company amended its request and removed main costs associated with this project.    
20 Document No. 08680-2019, Sebring’s Responses to Staff’s Sixth Data Request. 
21 Order Nos. PSC-93-1833-FOF-GU, issued December 27, 1993, in Docket No. 19930883-GU, In re: Petition by 
Peoples Gas System, Inc. to include in rate base the calculated historic cost and cost of conversion of distribution 
assets and PSC-09-0375-PAA-GU, issued May 27, 2009, in Docket No 20080366-GU, In re: Petition for rate 
increase by Florida Public Utilities Company. 
22 Order No. PSC-10-0029-PAA-GU, issued January 14, 2010, in Docket No. 20090125-GU, In re: Petition for 
increase in rates by Florida Division of Chesapeake Utilities Corporation. 
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In response to a staff data request, Sebring explained that the costs associated with the requested 
additions are based on its recent experience with similar installations, as well as conversations 
with contractors and material vendors.23 Staff recommends that Sebring’s reliance on recent 
projects, as well as input from contractors and vendors, is a reasonable means for projecting 
these costs. Therefore, staff recommends that $1,920,692 for the discussed plant additions is 
appropriate for inclusion in rate base. 

Bypass Re-build 
In its MFRs, Sebring included $40,000 for a re-build of a regulated bypass with Peoples Gas 
System. Additionally, through its Distribution Integrity Management Program (DIMP) plan, 
Sebring has determined that the safety risk of maintaining the existing equipment is greater than 
the cost of replacing the equipment. Therefore, based on its DIMP plan, Sebring is required to 
complete the replacement as soon as is reasonable.24 Mr. Bruce Christmas, a consultant for the 
Company indicated that the bypass re-build would incorporate over-pressure protection at the 
interconnection, and estimated that the re-build would occur in July of the projected test year.25 

Conclusion 
Based on staff’s analysis of the Company’s expansion projects into the City of Wauchula and the 
City of Arcadia, staff believes the Company’s projected customer additions and costs are 
appropriate for the instant case. Therefore, staff recommends that $1,920,692 for the Wauchula 
and Arcadia plant additions is appropriate for inclusion in rate base. Additionally, staff 
recommends that the cost of the regulated bypass re-build also be included, resulting in capital 
additions totaling $1,960,692 ($1,920,692 + $40,000). 

                                                 
23 Document No. 08568-2019, Sebring’s Responses to Staff’s Fifth Data Request. 
24 Id. 
25 Document No. 04736-2019, Direct Testimony of Bruce Christmas. 
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Issue 6:  What is the appropriate amount of Plant in Service for the projected test year? 

Recommendation:  Based upon analysis of the information filed in this proceeding, staff 
recommends $7,928,320 (13-month average) as the appropriate amount of Plant in Service for 
the projected test year. (Higgins) 

Staff Analysis:  This issue addresses Sebring’s forecasted amount of Plant in Service for the 
projected test year. In this case, Plant in Service can generally be described as the total installed 
cost of utility property that is projected to be used and useful in providing natural gas distribution 
service during the projected test year.  

The Company’s requested total amount of Plant in Service for the 2020 projected test year is 
$7,946,544 (13-month average).26  Staff is recommending the Commission find $7,928,320 (13-
month average), for a difference of ($18,226), as the appropriate amount of Plant in Service for 
the projected test year. The difference between the two figures equals staff’s recommended 
adjustments to Account 376.1 - Mains – Plastic and Account 380.1 - Services – Plastic.27  The 
adjustments relate to plant items/amounts for which sufficient supporting documentation was not 
identified (Audit Control No. 2019-170-1-1).28  The corresponding proposed adjustments to 
Accumulated Depreciation are shown and discussed in Issue 7. 

Shown in Table 6-1 below are the Company proposed and staff recommended projected test year 
plant amounts by function. 

Table 6-1 
Proposed Projected Test Year (PTY) Plant in Service Amounts 

Plant 
Accounts Plant Group Classification 

Sebring 
PTY 

13-Month 
Average 

Proposed 
Staff 

Adjustment 

Staff 
Recommended 

PTY 
13-Month 
Average 

301-302 Intangible Plant $131,409  $0  $131,409  
374-387 Distribution Plant 7,306,846  (18,226) 7,288,620  
390-397 General Plant  508,289  0  508,289  

Total* $7,946,544  ($18,226) $7,928,320  
Source: Sebring’s proposed PTY Plant in Service amounts as shown on MFR Schedule G1-10 
(revised). 
*May not sum due to rounding. 

 

                                                 
26 Document No. 10856-2019, Revised MFR Schedule G-1, p. 10. 
27 Code of Federal Regulations, Title 18, Chapter I, Subchapter F, Part 201- Uniform System of Accounts Prescribed 
for Natural Gas Companies Subject to the Provisions of the Natural Gas Act for further information regarding 
standardized accounting protocol and numeration. 
28 Document No. 08949-2019, Staff’s Audit Report. 
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Conclusion 
Based upon analysis of the information filed in this proceeding, staff recommends $7,928,320 
(13-month average) as the appropriate amount of Plant in Service for the projected test year. 
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Issue 7:  What is the appropriate amount of Accumulated Depreciation for the projected test 
year? 

Recommendation:  Based upon analysis of the information filed in this proceeding, staff 
recommends $3,041,557 (13-month average) as the appropriate amount of Accumulated 
Depreciation for the projected test year. (Higgins) 

Staff Analysis:  This issue addresses Sebring’s forecasted amount of Accumulated 
Depreciation for the projected test year. Accumulated Depreciation can generally be described as 
the amount of capital recovered through depreciation expense. Accumulated Depreciation 
represents the measure/degree of capital recovery and is subtracted from gross plant (the 
difference of which represents net plant).  

The Company’s requested total amount of Accumulated Depreciation for the Projected Test Year 
is $3,036,771 (13-month average).29  Staff is recommending the Commission find $3,041,557 
(13-month average), for a difference of $4,787, as the appropriate amount. The difference 
between the two figures equals staff’s recommended adjustments to Account 376.1 - Mains – 
Plastic, Account 380.1 - Services – Plastic, and Account 392 - Transportation Equipment – Light 
Trucks. The adjustments relate to plant and reserve amounts for which sufficient supporting 
documentation was not identified (Audit Control No. 2019-170-1-1).30   

Further, Sebring, through Document No. 10856-2019, adjusted (from its petition as originally 
filed) Account 301 - Organizational Costs by ($4,400) due to an over-accrual which occurred in 
December 2019. The December 2019 accrual should have been $400, rather than the $4,800 that 
was booked. The adjustment results in a beginning 13-month average (December 2019) amount 
of Accumulated Depreciation and Amortization for Account 301 - Organizational Costs of 
$108,602.  

Shown in Table 7-1 below are the Company’s proposed and staff’s recommended projected test 
year Accumulated Depreciation amounts by function. 

 

 

 

 

 

 

                                                 
29 Document No. 10856-2019, Revised MFR Schedules G. 
30 Document No. 08949-2019, Staff’s Audit Report. 
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Table 7-1 
Proposed Projected Test Year (PTY) Accumulated Depreciation Amounts 

Plant 
Accounts Plant Group Classification 

Sebring 
PTY 

13-Month 
Average 

Proposed 
Staff 

Adjustment 

Staff 
Recommended 

PTY 
13-Month 
Average 

301-302 Intangible Plant $111,002  $0 $111,002 
374-387 Distribution Plant 2,645,685  (4,543) 2,641,142 
390-397 General Plant  280,083  9,330 289,413 

Total* $3,036,771 $4,787 $3,041,557 
Source: Sebring’s proposed PTY Accumulated Depreciation amounts as shown on MFR 
Schedule G1-12 (revised). 
*May not sum due to rounding. 

Conclusion 
Based upon analysis of the information filed in this proceeding, staff recommends the 
Commission find $3,041,557 (13-month average) as the appropriate amount of Accumulated 
Depreciation for the projected test year. 
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Issue 8:  What is the appropriate amount of Working Capital Allowance for the projected test 
year? 

Recommendation:  The appropriate amount of Working Capital Allowance for the projected 
test year is $147,518. (Snyder) 

Staff Analysis:  Sebring recorded Working Capital Allowance for the projected test year of 
$147,518.31 Sebring used the balance sheet method to calculate the Working Capital Allowance 
which is determined by subtracting projected Current Liabilities from projected Current Assets. 
Current assets of $351,851, less current liabilities of $204,333, results in a Working Capital 
Allowance of $147,518. The Working Capital Allowance has been reviewed by staff. Staff 
believes that no adjustments were necessary. Schedule No. 1A reflects the working capital for 
the projected test year. Schedule No. 1B reflects staff’s recommended Working Capital 
Allowance Calculation. 

                                                 
31 MFR Schedule G-1, pp. 2 – 3, as revised in Document No. 10856-2019. 
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Issue 9:  What is the appropriate amount of Rate Base for the projected test year? 

Recommendation:  The appropriate amount of Rate Base for the projected test year is 
$5,021,353. (Snyder) 

Staff Analysis:  Sebring recorded Rate Base of $5,044,363 for the projected test year.32 Based 
upon staff’s recommended adjustments in the preceding issues, Rate Base should be reduced by 
$23,010, resulting in a total Rate Base of $5,021,353. Schedule No. 1A reflects staff’s 
recommended Rate Base for the projected year. 

                                                 
32 MFR Schedule G-1, p. 1, as revised in Document No. 10856-2019. 
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Issue 10:  What is the appropriate capital structure for the projected test year ending December 
31, 2020? 

Recommendation:  The appropriate projected test year capital structure consists of 34.64 
percent common equity, 54.73 percent long-term debt, 0.75 percent short-term debt, 3.10 percent 
customer deposits, and 6.78 percent deferred income taxes. Regarding investor capital, this 
recommended capital structure consists of 38.43 percent common equity and 61.57 percent debt 
(60.73 percent long-term debt and 0.84 percent short-term debt). (Richards, D. Buys) 

Staff Analysis:  For the projected test year ending December 31, 2020, Sebring filed a revised 
capital structure consisting of 34.63 percent common equity, 54.72 percent long-term debt and 
0.75 percent short-term debt. In addition to the investor sources of capital, the Company’s capital 
structure also includes 3.10 percent customer deposits and 6.79 percent accumulated deferred 
income taxes.  

Staff made two adjustments to the Company’s capital structure. First, staff made a specific 
adjustment to reduce the accumulated deferred income tax balance by $470 to recognize a 
decrease in the State of Florida corporate income tax rate from 5.50 percent to 4.458 percent for 
three taxable years beginning on or after January 1, 2019. This adjustment is explained in Issue 
12. Second, staff made a pro rata adjustment to remove $22,540 to reflect adjustments to 
decrease the distribution plant balance. Staff made a corresponding pro rata adjustment to the 
capital structure to reconcile the capital structure balance with rate base for the projected test 
year ending December 31, 2020. 

Accordingly, staff recommends that the appropriate projected test year capital structure consists 
of 34.64 percent common equity, 54.73 percent long-term debt, 0.75 percent short-term debt, 
3.10 percent customer deposits, and 6.78 percent deferred income taxes. Regarding investor 
capital, this recommended capital structure consists of 38.43 percent common equity and 61.57 
percent debt (60.73 percent long-term debt and 0.84 percent short-term debt). 
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Issue 11:  What is the appropriate return on equity? 

Recommendation:  The appropriate return on equity is 10.00 percent with a range of plus or 
minus 100 basis points. (Cicchetti, D. Buys) 

Staff Analysis:  Sebring’s current authorized return on equity (ROE) is 11.50 percent with a 
range of plus or minus 100 basis points. In Mr. Russell Melendy’s direct testimony, the 
Company requested to increase its ROE to 12.50 percent to generate additional annual cash flow 
of approximately $17,289 to recover its deferred income tax liability of $342,671 over the next 
19.8 years.33 Mr. Melendy stated that Sebring is a small utility and a small change in revenues or 
expenses can affect the achieved ROE. Mr. Melendy also stated that in previous gas utility rate 
cases the Commission has recognized the riskiness of investing in small investor-owned natural 
gas utilities, and has authorized slightly higher allowed ROEs than for the larger companies.34 

To evaluate the reasonableness of Sebring’s requested ROE of 12.50 percent, staff used two 
widely accepted financial models to calculate the required returns on equity for a proxy group 
consisting of four publicly traded regulated natural gas companies: Atmos Energy Corporation, 
Northwest Natural Gas Company, ONE Gas, Inc., and Spire, Inc. Staff applied the discounted 
cash flow model (DCF) and the capital asset pricing model (CAPM) to the proxy group.  

The DCF model is a valuation method used to estimate the required return on an investment 
based on its future cash flows. DCF analysis is used to determine the required return on equity 
for a company today, based on projections of how much money it will generate in the future. The 
simple average result for the proxy group of companies using the DCF model was 7.12 percent.  

The CAPM represents the relationship between systematic risk and required ROE. The CAPM is 
used for pricing risky stock investments and generating required returns for investments given 
the risk of those investments compared to the market. The simple average result for the proxy 
group of companies using the CAPM method was 8.48 percent. 

Staff agrees that Sebring is a very small gas utility compared to other gas utilities operating in 
Florida and nationwide. Sebring has just over 600 customers whereas other gas utilities have 
thousands of customers. Staff agrees with Mr. Melendy that due to its small size, Sebring has 
greater relative business and financial risk than other gas utilities. Because investors require a 
higher return to compensate for assuming greater risk, Sebring’s greater relative business and 
financial risk should be reflected in the allowed return on equity. Based on the results of the DCF 
and CAPM models, staff believes Sebring’s requested ROE of 12.50 percent is well above the 
required returns on equity for an investment in comparable companies and is therefore 
unreasonable. However, staff believes the expected returns of 7.12 percent and 8.48 percent 
derived from the DCF method and CAPM reflect a ROE that is too low for the investment risk 
associated with Sebring. 

One measure of the increased risk is the variability of earnings. Earnings variability is the 
fluctuation of a company's net operating income over a given period. High earnings variability is 

                                                 
33 Document No. 04735-2019, Direct Testimony of Russell Melendy, p. 16. 
34 Id., p. 14. 
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generally considered undesirable because it makes investors less certain of future earnings per 
share and dividends. As such, a history of earnings variability is a measure of the riskiness of an 
investment in a particular company. The coefficient of variation (COV) is a measure of earnings 
variability that allows investors to compare volatility, or riskiness between investments. As 
shown below, staff calculated that Sebring’s net operating income (NOI) COV for the ten-year 
period from 2009 through 2018 was 53 percent. In comparison, the average COV for the same 
period for the four largest regulated natural gas companies in Florida was 23.27 percent. 
Additionally, the four national publicly traded natural gas companies collectively have an 
average COV of 22.37 percent. A summary of staff’s analysis is presented in Table 11-1. 

Table 11-1 
Natural Gas Utilities NOI Coefficient of Variations 

Florida Companies COV 
Sebring Gas System, Inc. 52.99% 
  
Florida Division of Chesapeake Utilities Corporation 27.22% 
Florida City Gas 31.83% 
Florida Public Utilities Company 26.51% 
Peoples Gas System 7.50% 
Simple Average (excluding Sebring) 23.27% 
  

National Companies COV 
Atmos Energy Corporation 20.16% 
Northwest Natural Gas Company 7.37% 
ONE Gas, Inc. 14.04% 
Spire Inc. 47.92% 
Simple Average 22.37% 

Source: FPSC Annual Reports and Securities and Exchange Commission 10K Annual Reports 

Another measure of financial risk is the amount of debt in the capital structure. The greater the 
amount of debt, the greater the financial risk for equity investors because equity investors are 
subordinate to debt investors. Sebring expects to carry a debt ratio of 61.57 percent in the 
projected test year as compared to only 50.18 percent on average for the proxy group. Therefore, 
Sebring’s expected ROE should be greater than the average for the proxy group to reflect the 
additional financial risk.  

Accordingly, staff believes a reasonable return on equity for Sebring is 10.00 percent. A ROE of 
10.00 percent represents a 6.75 percent risk premium over the average forecasted 30-year U.S. 
Treasury Bond interest rate of 3.25 percent. The 30-year U.S. Treasury Bond is widely accepted 
as a risk-free rate by the financial community. The 30-year U.S. Treasury Bond interest rate as 
published in the October, 1, 2019 Blue Chip Financial Forecasts is forecast to be 3.00 percent in 
the first quarter of 2020 and increase to 3.50 percent by the first quarter of 2021 for an average of 
3.25 percent.  
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Additionally, Regulatory Research Associates (RRA) Regulatory Focus, issued July 22, 2019, 
published a summary of the major rate case decisions for gas utilities from January 2019 through 
June 2019. The report showed that the authorized ROEs for gas utilities range from 6.00 percent 
to 7.00 percent above the 30-year Treasury bond interest rate. 

As discussed in Issue 12, Sebring plans to add approximately $1.2 million of long-term debt to 
its capital structure to fund its capital projects in the projected 2020 test year. This addition of 
long-term debt reduces the Company’s equity ratio from 51.04 percent to 38.43 percent. The 
RRA Regulatory Focus, issued July 22, 2019, indicated the average allowed equity ratio 
nationwide was 54.60 percent for the first six months of 2019, 50.09 percent in 2018, and 49.88 
percent in 2017. The average allowed ROE for gas utilities as reported by RRA during the same 
time period was 9.63 percent for the first half of 2019 and 9.59 percent in 2018. By comparison, 
Sebring has a lower equity ratio than the nationwide average gas utility and therefore is riskier 
than the average gas utility. Consequently, it is reasonable that an investor would require a return 
on equity greater than 9.63 percent to make an equity investment in Sebring. 

As discussed in Issue 20, staff recommends that Sebring will incur a deferred tax liability of 
$342,201, which is slightly lower than the Company’s requested amount of $342,671. However, 
staff believes the deferred tax liability should be recovered as income tax expense and not 
through an increase in the ROE. 

Based on the aforementioned analysis, staff believes 10.00 percent, with a range of plus or minus 
100 basis points, is the appropriate return on equity for Sebring. 
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Issue 12:  What is the appropriate weighted average cost of capital including the proper 
components, amounts and cost rates? 

Recommendation:  The appropriate weighted average cost of capital is 6.46 percent for the 
projected test year ending December 31, 2020. (Richards, D. Buys) 

Staff Analysis:  Based on the recommended capital structure in Issue 10, and the 
recommended cost rate for common equity in Issue 11, the appropriate weighted average cost of 
capital (WACC) is 6.46 percent. In Issue 10, staff is recommending an equity ratio of 38.43 
percent based on investor sources. In its revised filing, Sebring requested a WACC of 7.72 
percent for the projected test year. The Company based its request on a cost rate of 12.50 percent 
for common equity, 5.95 percent for long-term debt, and 6.00 percent for short-term debt. Staff 
recommends three adjustments to the Company’s requested cost rates. In Issue 11, staff is 
recommending a cost rate of 10.00 percent for common equity. Additionally, the cost rates for 
long-term debt and short-term debt should both be reduced to 5.25 percent. In addition, staff 
recommends two adjustments to the cost of capital balance. One, a specific adjustment to reduce 
the accumulated deferred income tax balance by $470, and two, a pro rata adjustment of $23,010 
to reconcile the capital structure to rate base as discussed in Issue 10. 

Common Equity 
Sebring requested a common equity balance of $1,746,957 at a cost rate of 12.50 percent for the 
revised projected test year ending December 31, 2020. In Issue 11, staff is recommending a 
return on equity of 10.00 percent. Staff made a pro rata adjustment to reconcile the capital 
structure to rate base, which decreased the amount of common equity by $7,807 to $1,739,150. 
Accordingly, staff recommends the appropriate amount of common equity is $1,739,150 at a cost 
rate of 10.00 percent. 

Long-Term Debt 
In its filing, the Company indicated it will require additions to its long-term debt balance to fund 
its capital projects and construction efforts. Sebring anticipates adding approximately $1.2 
million of long-term debt in the projected 2020 test year. The total amount of long-term debt in 
the revised projected test year ending December 31, 2020 is $2,760,453. Staff made a pro rata 
adjustment to reconcile the capital structure to rate base which decreased the amount of long-
term debt by $12,336 to $2,748,117. In his direct testimony, Mr. Russell Melendy stated that 
Sebring expects to pay 6.00 percent on its loan from Heartland National Bank and the average 
cost of long-term debt as reflected on MFR Schedule G-3, page 3, for the projected test year is 
5.95 percent. However, the loan documents provided in the staff audit indicate the interest rate 
charged by the bank is a variable rate based on the Prime Rate as published in the Wall Street 
Journal, plus 0.50 percent.35  As of December 3, 2019, the Prime Rate as published in the Wall 
Street Journal was 4.75 percent. Further, the cost rate for long-term debt in the historic base year 
ended December 31, 2018, was 5.45 percent. Absent any documentation to support a cost rate of 
6.00 percent, staff believes a cost rate of 5.25 percent during the projected test year of 2020 is 
more reasonable and appropriate. Accordingly, staff recommends the appropriate amount of 
long-term debt is $2,748,117 at a cost rate of 5.25 percent. 

                                                 
35 Document No. 11449-2019, Staff Audit ACN 2019-170-1-1, Work Papers 33-3 to 33-3.6. 
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Short-Term Debt 
The Company included a balance of $38,077 for short-term debt on MFR Schedule G3-2, page 2 
of 11, in the revised projected test year ending December 31, 2020. Staff made a pro rata 
adjustment to reconcile capital structure to rate base which decreased the balance by $170 to 
$37,907. In his direct testimony, Mr. Russell Melendy stated the appropriate cost rate for short-
term debt is 6.00 percent. This is based on a $250,000 line of credit attached to the long-term 
debt loan agreement with Heartland National Bank.36  The agreement is dated July 11, 2013. The 
agreement indicates the interest rate for a short-term line of credit is a variable rate based on 
Prime Rate plus 0.50 percent. However, the effective cost rate for short-term debt in the historic 
test year as reflected on MFR Schedule D-3 was 3.33 percent. In response to staff’s eleventh data 
request, Sebring explained market conditions are the reason for the increase in the interest rate 
from 3.33 percent to an estimated 6.00 percent. Staff requested documentation supporting the 
Company’s projected interest rate of 6.00 percent. Based on documents provided with the 
Company’s response to staff’s eleventh data request, it appears Sebring was paying 5.75 percent 
as recently as August 1, 2019. Prime Rate was 5.25 percent in August 2019. As of December 3, 
2019, the Prime Rate as published in the Wall Street Journal was 4.75 percent. It appears 
Sebring’s cost of short-term debt is the same as its long-term debt, Prime Rate, plus 0.50 percent. 
Accordingly, staff recommends the appropriate amount of short-term debt is $37,907 at a cost 
rate of 5.25 percent. 

Customer Deposits 
Sebring included a balance of $156,205 for customer deposits at a cost rate of 2.86 percent in the 
revised projected test year. Staff verified the Company calculated the interest rate in adherence to 
Rule 25-7.083, F.A.C., Customer Deposits, and agrees with the cost rate requested by the 
Company. Staff made a pro rata adjustment to reconcile capital structure to rate base which 
decreased the customer deposit balance by $698 to $155,507. Accordingly, staff recommends the 
appropriate amount of customer deposits is $155,507 at a cost rate of 2.86 percent. 

Accumulated Deferred Income Taxes 
The Company included a balance of $342,671 for accumulated deferred income taxes (ADITs) at 
a zero cost rate in its capital structure for the revised projected test year ending December 31, 
2020. Staff recommends a reduction of $470 to recognize a decrease in the State of Florida 
corporate income tax rate from 5.50 percent to 4.458 percent for three taxable years beginning on 
or after January 1, 2019.37  Staff calculated the effect of the reduced tax rate on the ADIT 
balance for the calendar years 2019 through 2021. The lower tax rate resulted in a decrease of 
$157 per year. For the three-year period the total decrease is $470. Further, in his direct 
testimony, Mr. Russell Melendy stated that the Company does not anticipate an increase in the 
amount of ADITs during the projected test year. Staff concurs with the Company that the pro 
forma projects requested by the Company should not generate additional ADITs. The Tax Cuts 
and Jobs Act of 2017 (TCJA) eliminated gas distribution systems from qualification for 
accelerated depreciation for Federal income tax purposes. Under the TCJA, certain types of 
property are not eligible for bonus depreciation in any taxable year beginning after December 31, 
2017. One such exclusion from qualified property is for property primarily used in the trade or 
business of the furnishing or sale of gas or steam through a local distribution system or 
                                                 
36 Document No. 11449-2019, Staff Audit ACN 2019-170-1-1, Work Papers 33-3 to 33-3.6. 
37 Section 220.1105, F.S. 
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transportation of gas or steam by pipeline. This exclusion applies if the rates for the furnishing or 
sale have to be approved by a Federal, state or local government agency, a public service or 
public utility commission, or an electric cooperative.38  Staff reduced the ADITs by an additional 
$1,529 as a result of the pro rata adjustment to reconcile capital structure to rate base. 
Accordingly, staff believes the appropriate ADIT balance for the revised projected test year 
ending December 31, 2020 is $340,672. 

Conclusion 
Based on the adjustments described above, staff recommends the appropriate WACC is 6.46 
percent. The recommended WACC, including the proper components, amounts and cost rates are 
presented in Schedule No. 2. 

                                                 
38 IRS Code §1.168(k)-2 and §163(j)(7)(A)(iv). 
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Issue 13:  Are Sebring's projected Total Operating Revenues for the projected test year 
appropriate? 

Recommendation:  Yes. Sebring’s projected Total Operating Revenues for the 2020 projected 
test year are appropriate. (Wu) 

Staff Analysis:  Staff has reviewed Sebring’s calculations presented in Document No. 10856-
2019, revised MFR Schedules G-2, Page 1, and Schedule G-2, Pages 8 and 8.5 of 31. Sebring’s 
projected revenues from the sales of gas, in the amount of $1,171,865, and miscellaneous service 
revenues, in the amount of $14,335, result in total operating revenue of $1,186,200. Staff 
believes that the Company’s estimation of $1,186,200 total operating revenues for the 2020 
projected test year is appropriate. 
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Issue 14:  Should an adjustment be made to the number of employees in the projected test 
year? 

Recommendation:  Staff recommends no adjustment to the Company’s proposed number of 
employees. Based on staff’s recommendation in Issue 5 for approval of the expansion projects in 
Arcadia and Wauchula, there will be a significant increase in the territory that Sebring will be 
serving. Therefore, staff recommends approval of one new accounting position and two new 
field employees. (Knoblauch, Lewis, M. Andrews) 

Staff Analysis:  Sebring proposed to add one new accounting position to handle an increase in 
workload and complexity of the workload. As discussed in Issue 15, staff recommends approval 
of the new accounting position. 

As discussed in Issue 5, Sebring has proposed two expansion projects into the cities of Arcadia 
and Wauchula. Sebring is proposing the addition of 10,640 feet of steel mains and 30,000 feet of 
plastic mains to construct its Arcadia distribution system, and 15,500 feet of plastic mains for its 
Wauchula distribution system. The potential number of new customers that the Company 
identified is 27 for Arcadia and 28 for Wauchula, which largely consists of commercial and 
industrial customers.39 Due to the addition of these distribution systems, the Company has 
requested two new field employees. The field employees will be responsible for tasks such as 
line locates, leak surveys, meter turn-ons/offs, and inspections of mains and services installations 
that will be completed by contractors. Additionally, these employees will be responsible for two 
prisons that are served by Sebring near Arcadia and Wauchula.   

Based on staff’s recommendation in Issue 5 for approval of the expansion projects in Arcadia 
and Wauchula, there will be a significant increase in the territory that Sebring will be serving. 
Also, Mr. Jerry Melendy indicated that the Arcadia, Sebring, and Wauchula distribution systems 
are not interconnected and are therefore three separate systems. Considering the expansion of 
service, as well as the independent nature of the three distribution systems, staff recommends 
approval of the two new field employees. 

                                                 
39 Document No. 08680-2019, Sebring’s Response to Staff’s Sixth Data Request. 
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Issue 15:  What is the appropriate amount of salaries and benefits to include in the projected 
test year? 

Recommendation:  The appropriate amount of salaries and benefits for the projected test year 
is $513,255. (M. Andrews) 

Staff Analysis:  Sebring included $513,652 in salaries and benefits in the projected test year. 
Staff removed $397 related to meter readings to reclassify the expense to Account 902.  

In its petition, Sebring stated that like much of the utility industry in Florida, Sebring has 
experienced difficulty attracting and retaining qualified personnel. In 2018, Sebring experienced 
turn-over in three of its six field positions. Sebring believes that keeping existing employees is 
more prudent because of the significant time and expense necessary to train new employees. To 
motivate current employees to remain and to attract qualified personnel, Sebring has plans to 
increase wages for employees by an average of five percent for 2019 and 2020.  

Sebring projects to add two new field employees to serve customers in the previously unserved 
areas of Wauchula and Arcadia. The impact on Sebring’s payroll expense is projected to be 
$97,230 for the projected test year, of which $20,241 will be capitalized.40 With the projected 
growth and added complexity of managing a regulated natural gas company, Sebring proposes to 
add one accounting position with a projected salary of $50,000. In response to a staff data 
request, Sebring stated that the workload has increased to a level that requires the additional 
accounting position. The additional accounting position will ensure compliance with the complex 
accounting regulations.41   

As discussed in Issue 14, staff recommends approval of the Company’s requested positions. 
Also, staff believes the increase in wages to be reasonable. Therefore, the appropriate amount of 
salaries and benefits for the projected test year is $513,255. 

                                                 
40 Document No. 04735-2019, Direct Testimony of Jerry Melendy, p. 24. 
41 Document No. 06177-2019, Sebring’s Responses to Staff’s Second Data Request. 
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Issue 16:  What is the appropriate amount of Rate Case Expense to include in the projected test 
year and what is the appropriate amortization period? 

Recommendation:  The appropriate amount of Rate Case Expense is $151,295 to be 
amortized over four years. Therefore, the appropriate amount to be included in Rate Case 
Expense for the projected test year is $37,824 ($151,295 / 4). (D. Andrews) 

Staff Analysis:  According to the MFRs, Sebring projected Rate Case Expense of $132,500 for 
this proceeding. Sebring proposed a four-year amortization period, resulting in annual Rate Case 
Expense of $33,125.  

On October 17, 2019, Sebring provided staff with an updated estimate of Rate Case Expense 
based on actual expense to date and an estimate to complete the case.42 The documentation has 
been reviewed by staff. Sebring projected $100,000 in consulting fees. The Company provided a 
flat rate contract from the consultant that matched this amount for the instant case. In the prior 
rate case in 2004, $40,000 in Rate Case Expense was allowed for consulting service which was 
primarily related to the cost of service study. In the instant case, the consultant derived Sebring’s 
capital costs for the Company’s expansion, detailed capital costs related to other growth, and 
sponsored the cost of service study. Staff believes the increase in consulting fees is reasonable 
due to the additional work being provided by the consultant in the instant case and inflation since 
the last rate case. Therefore, staff recommends no adjustments for consulting services.  

Sebring initially projected $30,000 for legal fees. The updated amount for legal expenses is 
$50,000, including $33,000 already incurred. The contract for legal services established a “soft” 
cap of $50,000.43 Based upon the work already performed and the work expected to be 
performed, staff believes legal expenses of $50,000 is reasonable. Therefore, staff recommends 
increasing legal expenses by $20,000. Further, miscellaneous expenses were projected to be 
$2,500. The updated amount for miscellaneous expense is $1,295, thus miscellaneous expenses 
should be reduced by $1,205. The adjustments above result in an increase of $18,795 ($20,000 - 
$1,205). This results in a total Rate Case Expense of $151,295 ($132,500 + $18,795)  

As presented in the MFRs, Sebring requested that the Rate Case Expense be amortized over a 
period of four years. Staff believes the four-year amortization period to be reasonable and 
consistent with prior Commission decisions.44  

Based on the above, staff recommends that the appropriate amount of Rate Case Expense is 
$151,295 to be amortized over four years. The appropriate annual amount to be included in Rate 
Case Expense is $37,824 ($151,295 / 4). Therefore, Rate Case Expense should be increased by 
$4,699 ($37,824 - $33,125). 

                                                 
42 Document No. 09458-2019, Sebring’s Redacted Responses to Staff’s Tenth Data Request. 
43 In the event total charges exceed $50,000, the Company and the law firm would engage in discussions to 
determine what changes, if any, would be appropriate. 
44 Order Nos. PSC-04-1260-PAA-GU, issued December 20, 2004, in Docket No. 040270-GU, In re: Application for 
rate increase by Sebring Gas System, Inc. and PSC-04-0565-PAA-GU, issued June 2, 2004, in Docket No. 
20030954-GU, In re: Petition for rate increase by Indiantown Gas Company. 
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Issue 17:  What is the appropriate amount of O&M expenses for the projected test year? 

Recommendation:  The appropriate amount of O&M expenses for the projected test year is 
$741,992. (M. Andrews) 

Staff Analysis:  Sebring included $739,587 in operation and maintenance (O&M) expenses for 
the projected test year. As discussed in Issue 15, staff decreased salaries and benefits by $397. 
Also, as discussed in Issue 16, staff increased Rate Case Expense by $4,699 for the projected test 
year. Based on staff’s analysis, staff recommends the following additional adjustments to 
Sebring’s O&M expense for the projected test year. 

Operation & Maintenance Expense 

Meter Reading Expense (902) 
Sebring included $6,596 of meter reading expense in Account 902. In analyzing Sebring’s 
projected test year expenses, staff determined that $397 in meter reading expense was incorrectly 
recorded in Account 920. Staff recommends that the projected test year meter reading expense be 
increased by $397, resulting in a total projected test year meter reading expense of $6,993. 

Office Supplies & Expense (921) 
Sebring included $35,577 in the projected test year in Account 921, Office Supplies & Expense. 
Included in this amount is $49 related to late payment fees, and $1,831 for lobbying activities. 
Staff recommends the removal of these costs, resulting in a total decrease to the projected test 
year Office Supplies & Expense of $1,880, resulting in staff’s recommended total projected test 
year Office Supplies & Expense of $33,697. 

Employee Pension & Benefits (926) 
The Company included $43,146 for Employee Pension & Benefits expense in the projected test 
year. Staff recommends reducing the projected test year expense by $413 to remove costs not 
applicable to the period. Projected test year Employee Pension & Benefits expense 
recommended by staff is $42,733. 

Conclusion 
Based on the above adjustments and those discussed in Issues 15 and 16, staff recommends that 
O&M expense be increased by $2,405 resulting in a total O&M expense of $741,992 for the 
projected test year ending December 31, 2020. 

Table 17-1 below reflects the adjustments to Operation and Maintenance Expense. 
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Table 17-1 
O&M Adjustments 

Account Staff 
Adjustment 

902 Meter Reading Expense $397  
920 Administrative & General Salaries (397) 
921 Office Supplies & Expense (1,880) 
926 Employee Pension and Benefits  (413) 
928 Regulatory Commission Expense 4,699  

Total $2,405  
Source: Staff’s Audit Report of Sebring Gas System, Inc.  
*May not sum due to rounding. 
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Issue 18:  What is the appropriate amount of Depreciation and Amortization Expense for the 
projected test year? 

Recommendation:  Based upon analysis of the information filed in this proceeding, staff 
recommends $260,052 as the appropriate amount of Depreciation and Amortization Expense for 
the projected test year. (Higgins) 

Staff Analysis:  This issue addresses Sebring’s forecasted amount of Depreciation Expense for 
the projected test year. Depreciation expense can generally be described as the cost of utility 
plant (less net salvage) recovered over the service life of the asset. In ratemaking, depreciation 
expense is included in the revenue requirement calculation. 

The Company’s requested total amount of Depreciation and Amortization Expense for the 
projected test year is $260,594.45  Staff is recommending the Commission find $260,052, for a 
difference of ($542), as the appropriate amount of Depreciation and Amortization Expense for 
the projected test year. The difference between the two figures equals staff’s recommended 
adjustments to Account 376.1 - Mains – Plastic and Account 380.1 - Services – Plastic. The 
expense adjustments correspond to the Plant in Service findings identified in staff’s Audit Report 
(Audit Control No. 2019-170-1-1) filed in this proceeding.46  Staff notes the depreciation 
expense amounts were calculated using the current Commission-approved depreciation rates for 
Sebring.47   

Shown in Table 18-1 below are the Company proposed and staff recommended projected test 
year Depreciation and Amortization Expense amounts by function. 

Table 18-1 
Proposed Projected Test Year (PTY) Depreciation Expense 

Plant 
Accounts Plant Group Classification Sebring 

PTY 

Proposed 
Staff 

Adjustment 

Staff 
Recommended 

PTY 
301-302 Intangible Plant $4,800  $0 $4,800  
374-387 Distribution Plant 215,273  (542) 214,731  
390-397 General Plant  40,521  0  40,521  

Total $260,594 ($542) $260,052 
Source: Sebring’s proposed PTY Depreciation Expense amounts as shown on MFR Schedule 
G2-23 (revised). 
*May not sum due to rounding. 

Conclusion 
Based upon analysis of the information filed in this proceeding, staff recommends $260,052 as 
the appropriate amount of Depreciation and Amortization Expense for the projected test year. 

                                                 
45 Document No. 10856-2019, Revised MFR Schedule G-2, p. 23. 
46 Document No. 08949-2019, Staff’s Audit Report. 
47 Order No. PSC-16-0574-PAA-GU, issued December 19, 2016, in Docket No. 20160174-GU, In re: Request for 
approval of 2016 depreciation study by Sebring Gas System, Inc. 
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Issue 19:  What is the appropriate amount of Taxes Other Than Income (TOTI) for the 
projected test year? 

Recommendation:  The appropriate amount of projected test year TOTI is $22,468. (M. 
Andrews) 

Staff Analysis:  Sebring recorded a TOTI balance of $22,931, for the projected test year. In 
response to staff’s data request, Sebring provided an updated projected tangible property tax with 
a reduction of $463 related to the low-income housing project that decided not to use natural gas 
in its facilities.48  This adjustment results in a decrease of projected test year TOTI of $463 
resulting in a TOTI balance of $22,468. 

                                                 
48 Document No. 11050-2019, Sebring’s Responses to Staff’s Fourteenth Data Request. 
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Issue 20:  What is the appropriate amount of deferred income tax expense for the projected test 
year?  

Recommendation:  The appropriate amount of annual income tax expense associated with the 
amortization of accumulated deferred income taxes for the projected test year ending December 
31, 2020 is $19,011. (Smith, D. Buys) 

Staff Analysis:  The Company’s current rates do not include a provision for income tax 
expense. Further, the Company’s rates have never included current or deferred income tax 
expense. The Company explained that, in earlier years, Sebring incurred negative net income 
which generated loss carry-forwards which offset future Federal and State income taxes. 
Recently, the Company began to realize positive net income which eventually eliminated the net 
loss carry-forwards. During this period, the Company did not recognize its Federal or State 
deferred tax liability in its rate filings although it took advantage of accelerated depreciation and 
the reduced tax liability on its Federal and State income tax filings. Consequently, the Company 
incurred deferred tax liabilities from the timing differences between tax and book depreciation 
rates but failed to recognize the deferred taxes in its rate filings. Sebring admitted it was at fault 
and solely responsible for the error. 

Sebring calculated it has a deferred income tax balance of $342,671 that will be reversing over 
the next 19.8 years, or approximately $17,307 per year. The Company proposed to recover this 
expense through a 1.00 percent increase to its return on equity, which equates to a net income of 
$17,289 per year. Staff disagrees with Sebring’s proposal and believes a more appropriate 
method to recover the expense is to calculate the exact amount and add it to the Company’s 
income tax expense. As discussed in Issue 12, staff recommends a $470 reduction to the deferred 
income tax balance to recognize a decrease in the State of Florida corporate income tax rate from 
5.50 percent to 4.458 percent for three taxable years beginning on or after January 1, 2019. 
Accordingly, the appropriate accumulated deferred income tax balance on Sebring’s books is 
$342,201 ($342,671 - $470). The deferred taxes are expected to fully reverse over the next 18 
years ending in a zero balance in 2037. The Company used an amortization period of 19.8 years 
that begins in early 2018 and ends in 2037. Staff recommends an amortization period of 18 years 
beginning in 2020 and ending in 2037 to correspond to the period when the new rates will go 
into effect. This equates to an annual deferred income tax expense of $19,011 ($342,201 / 18 
years). Accordingly, staff recommends the appropriate amount of annual income tax expense 
associated with the amortization of accumulated deferred income taxes for the projected test year 
ending December 31, 2020 is $19,011. 
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Issue 21:  What is the appropriate amount of Total Operating Expense for the projected test 
year? 

Recommendation:  The appropriate amount of Total Operating Expenses for the projected 
test year is $1,041,548. (M. Andrews) 

Staff Analysis:  Sebring recorded Total Operating Expenses of $1,021,137 in the projected test 
year. The application of staff’s adjustments in Issues 15, 16, 17, 18, 19, and 20 results in an 
increase of $20,411. The total adjustments increase Total Operating Expenses for the projected 
test year to $1,041,548. Schedule No. 4 reflects the application of staff’s adjustments and staff’s 
recommended Total Operating Expenses for the projected test year. 
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Issue 22:  What is the appropriate amount of Net Operating Income for the projected test year? 

Recommendation:  The appropriate amount of Net Operating Income for the projected test 
year is $144,652. (M. Andrews) 

Staff Analysis:  Sebring recorded a Net Operating Income of $165,063 in the projected test 
year. Based upon staff’s recommendations in the preceding issues, staff recommends Net 
Operating Income of $144,652. Schedule No. 3 reflects the Net Operating Income for the 
projected test year. 
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Issue 23:  What is the appropriate net operating income multiplier? 

Recommendation:  The appropriate net income multiplier is 1.3315, as shown on Schedule 
No. 5. (Sewards, Norris) 

Staff Analysis:  The Company’s calculation and staff’s calculation are shown on Schedule No. 
5. The only difference between the Company’s calculation and staff’s calculation is the state 
income tax rate. The Company used 5.5 percent for its state income tax rate; staff has reduced 
the tax rate to 4.458 percent. Effective January 1, 2019, the Florida corporate income tax rate 
was reduced from 5.5 percent to 4.458 percent. Staff has recalculated the net operating income 
multiplier to reflect this reduction. As such, staff recommends that the appropriate net income 
multiplier is 1.3315. 
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Issue 24:  What is the appropriate annual operating revenue increase for the projected test year? 

Recommendation:  The appropriate annual operating revenue increase for the projected test 
year is $239,647. (M. Andrews) 

Staff Analysis:  Sebring requested an annual operating revenue increase of $302,041 in the 
projected test year. Based upon staff’s recommended adjustments in the preceding issues, the 
annual operating revenue increase is reduced to $239,647. Schedule No. 6 reflects the revenue 
requirement for the projected test year. 
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Issue 25:  What is the appropriate cost of service methodology to use to allocate costs to the 
rate classes? 

Recommendation:  The appropriate cost of service methodology to be used in allocating costs 
to the various rate classes is reflected in the cost of service study contained in Attachment A. 
(Hampson, Coston) 

Staff Analysis:  The purpose of a cost of service study is to allocate the approved total revenue 
requirement of the utility system among the various rate classes. Then, base rates are designed to 
recover the total revenue requirement attributable to that class. Base rates for Sebring include the 
fixed customer charge and the variable per-therm transportation charge, which are addressed in 
Issues 26 and 27, respectively. In rate design, the fixed customer charge is typically determined 
first and represents a portion of the overall rate requirement. The per-therm transportation charge 
for each class is determined by taking the remaining revenue requirement, and dividing by the 
projected therm volume of each rate class. 

On November 21 2019, Sebring filed a revised cost of service study.49 Staff uses Sebring’s 
revised cost of service methodology and incorporates the staff-recommended adjustments to rate 
base, rate of return, operations and maintenance expenses, total depreciation and amortization, 
and the resulting annual operating revenue increase, as discussed in Issue 24. As such, the staff-
recommended base rates are designed to recover $1,411,514 for the 2020 projected test year.50 In 
addition to base rate revenues, Sebring projects to receive $14,335 in other operating revenues 
from miscellaneous service charges, for a total of $1,425,849. Staff’s cost of service study is 
contained in Attachment A to the recommendation. 

                                                 
49 Document No. 11050-2019, Revised MFR Schedule H-3, p. 5. 
50 $1,411,514 = $1,171,865 (Issue 3) + $239,647 (Issue 24) 
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Issue 26:  What are the appropriate customer charges? 

Recommendation:  The appropriate staff-recommended customer charges for each rate class 
are reflected in the table below. (Hampson, Coston)  

Staff-recommended Customer Charges 

Rate Class Staff-recommended Customer 
Charges 

Transportation Service 1 (TS-1) $12.00 
Transportation Service 2 (TS-2) $20.00 
Transportation Service 3 (TS-3) $70.00 
Transportation Service 4 (TS-4) $225.00 
Transportation Service 5 (TS-5) $1,000.00 
Third Party Supplier (TPS) $3.50 
Special Contracts $11,906.92 

 

Staff Analysis:  The customer charge is a fixed charge that applies to each customer’s bill 
within a rate class, no matter the quantity of gas used for the month. The customer charge is 
typically designed to recover costs related to the meter, regulator, services, and billing that are 
incurred no matter whether any gas is consumed. For any given revenue requirement, any 
customer-related costs that are not recovered through the customer charge are recovered through 
the per-therm charge. For example, a higher customer charge results in a lower per-therm charge.  

Table 26-1 shows current customer charges, the Company-proposed customer charges, and the 
staff-recommended customer charges. Sebring classifies customers based on annual therm usage 
and does not distinguish between residential and commercial customers. 
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Table 26-1 
Customer Charges by Rate Class 

Source: Document No. 11050-2019, Revised MFR Schedule H-3, p 5. 

As shown in the table above, staff recommends lower customer charges than the Company 
proposed for most rate classes. Staff has concerns that by significantly shifting cost recovery 
from the variable charge to the fixed customer charge, lower volume customers may see 
substantially higher bill increases, when compared to higher volume customers. 

This shift in cost recovery may benefit large volume users who can offset the overall bill increase 
due to the higher customer charge with lower per-therm charges. Low-volume users, however, 
cannot benefit to the same extent from the lower per-therm charge. The shift to a higher fixed 
charge reduces the lower volume customer’s ability to affect their overall bill. Additionally, a 
shift to higher fixed charges reduces the incentive for a customer to conserve natural gas. Staff 
has evaluated the Company’s proposed customer charges in light of these trade-offs for different 
usage levels. 

The Third Party Supplier rate schedule is charged to third party suppliers who sell gas to Sebring 
customers. Sebring performs administrative and payment processing functions on behalf of the 
third party suppliers. The $3.50 is a charge per customer served by the Third Party Supplier, and 
represents Sebring’s administrative and billing cost to perform these tasks. 

Sebring’s Justification for Shifting Cost Recovery 
In his testimony, Mr. Christmas states that Sebring’s proposed customer charges are a significant 
shift in the recovery of its approved revenue requirement through the fixed charge component of 

Rate Class Current Charges Company-proposed 
Charges 

Staff-recommended 
Charges 

Transportation Service 1 
(TS-1) $9.00 $15.00 $12.00 

Transportation Service 2 
(TS-2) $12.00 $30.00 $20.00 

Transportation Service 3 
(TS-3) $35.00 $200.00 $70.00 

Transportation Service 4 
(TS-4) $150.00 $650.00 $225.00 

Transportation Service 5 
(TS-5) $500.00 $3,875.00 $1,000.00 

Third Party Supplier 
(TPS) $3.00 $3.50 $3.50 

Special Contracts $11,633.00 $11,913.20 $11,906.92 
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its proposed rate structure.51  Mr. Christmas defines Straight Fixed Variable (SFV) rate design as 
recovering Sebring’s fixed costs from its customers with fixed charges.  

There is some merit in his argument that a Local Distribution Company (LDC) experiences little 
variable cost for building and maintaining infrastructure. SFV cost allocations are also consistent 
with the pricing schemes approved by the Federal Energy Regulatory Commission for interstate 
pipelines. The customer still experiences variability due to fluctuations in the cost of gas itself; 
however, purchased gas costs are a separate charge on customers’ bills. Staff is cognizant of Mr. 
Christmas’s arguments on behalf of shifting costs from the variable per-therm charge to the fixed 
customer charge, under the basis of SFV rate design. 

In response to staff’s tenth data request, Sebring states that a benefit of its proposed customer 
charges is that bills are more levelized month-to-month. Sebring finds this to be beneficial for 
both customer and Company, because it “simulates a budget billing program” for the customer 
and the Company receives a more consistent cash flow month-to-month.52  However, staff does 
not believe the above argument outweighs the impacts of abnormally large increases to some 
customers’ bills. Under the Company proposed rates, lower volume customers in most rate 
classes could experience a significant monthly rate increase.53 Higher volume customers, on the 
other hand, may experience an overall decrease in their monthly bill, depending on usage. 

Section 366.06(1), F.S., states that the Commission shall to the extent practicable, consider the 
cost of providing service to the class, as well as the rate history, value of service, and experience 
of the public utility. Shifting most of the Company’s base rate costs from the variable per-therm 
charge to the fixed customer charge would unduly impact small use customers. These customers 
may not benefit from the correspondingly lower therm charge resulting from such a shift. 

Staff believes a fairer approach is to set the customer charge to minimize the impact on low 
therm users and let the therm charge capture the balance of the class revenue requirement. This is 
consistent with the Commission’s decisions in the 2004 Sebring rate proceeding,54 the 2009 
Florida Division of Chesapeake Utilities Corporation rate proceeding,55 and the 2007 St. Joe 
Natural Gas Company, Inc. rate proceeding.56  Staff is recommending rates that would recover a 
greater proportion of costs through the fixed customer charge, compared to Sebring’s current rate 
design. Staff’s recommended rates are an incremental shift toward recognizing the operating 
characteristics of LDCs while providing some stability to customer rates and minimizing impacts 
on low users. Attachment B shows bill comparisons between Sebring’s current rates and staff-
recommended rates. 

                                                 
51 Document No. 04736-2019, Direct Testimony of Bruce Christmas, pp. 18-20. 
52 Document No. 09451-2019, Sebring’s Responses to Staff’s Tenth Data Request. 
53 Document No. 09001-2019, Sebring’s Responses to Staff’s Ninth Data Request, based on actual monthly 
customer therm usage in the 2018 Historic Base Year. 
54 Order No. PSC-04-1260-PAA-GU, issued December 20, 2004, in Docket No. 20040270-GU, In re: Application 
for rate increase by Sebring Gas System, Inc. 
55 Order No. PSC-10-0029-PAA-GU, issued January 14, 2010, in Docket No. 20090125-GU, In re: Petition for 
increase in rates by Florida Division of Chesapeake Utilities Corporation. 
56 Order No. PSC-08-0436-PAA-GU, issued July 8, 2008, in Docket No. 20070592-GU, In re: Petition for rate 
increase by St. Joe Natural Gas Company, Inc. 
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Issue 27:  What are the appropriate per therm transportation charges? 

Recommendation:  The appropriate staff-recommended per therm transportation charges for 
each rate class are reflected in the table below. (Ward) 

Staff-Recommended Transportation Charges 
Rate Class Staff Recommended Transportation 

Charges (dollar per therm) 
TS-1 0.66965 
TS-2 0.46843 
TS-3 0.52481 
TS-4 0.39922 
TS-5 0.41589 

 

Staff Analysis:  The table below shows the transportation charges that are currently in effect, 
Sebring’s proposed charges as contained in the revised MFR Schedule H, and the staff-
recommended charges. The staff-recommended charges are subject to change based on the 
Commission’s vote in other issues. 

Table 27-1 
Transportation Charges (dollar per therm) 

Rate Class Current Rate Company-proposed Staff-recommended 
TS-1 0.57140 0.33481 0.66965 
TS-2 0.49327 0.20787 0.46843 
TS-3 0.46677 0.16529 0.52481 
TS-4 0.33861 0.09619 0.39922 
TS-5 0.38136 0.04027 0.41589 

Source: Document No. 11050-2019, Revised MFR Schedule H-3, p 5. 

The staff-recommended transportation charges are higher than the Company-proposed charges 
because staff, in Issue 26, recommended lower customer charges for certain rate classes. For any 
given class revenue requirement, costs not recovered through the customer charge are recovered 
through the per-therm transportation charge. Therefore, a lower customer charge results in higher 
transportation charges. 



Docket No. 20190083-GU Issue 28 
Date: January 2, 2020 

- 43 - 

Issue 28:  What is the appropriate effective date for Sebring's revised rates and charges? 

Recommendation:  The revised rates and charges should become effective for meter readings 
on or after 30 days following the date of the Commission vote approving the rates and charges. 
Sebring should file revised tariffs to reflect the Commission-approved final rates and charges for 
administrative approval within five business days after the Commission’s vote. Pursuant to Rule 
25-22.0406(8), F.A.C., customers should be notified of the revised rates in their first bill 
containing the new rates. A copy of the notice should be submitted to staff for approval prior to 
its use. (Ward) 

Staff Analysis:  All new rates and charges should become effective for meter readings on or 
after 30 days from the date of the Commission vote approving them. This will insure that 
customers are aware of the new rates before they are billed for usage under the new rates, and 
prevent the billing of usage under the new rates prior to their approval. 

Sebring should file revised tariffs to reflect the Commission-approved final rates and charges for 
administrative approval within five business days after the Commission’s vote. Pursuant to Rule 
25-22.0406(8), F.A.C., customers should be notified of the revised rates in their first bill 
containing the new rates. A copy of the notice should be submitted to staff for approval prior to 
its use. 
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Issue 29:  Should Sebring be required to notify the Commission, within 90 days after the date 
of the final order in this docket, that it has adjusted its books for all the applicable accounts as a 
result of the Commission's findings in this rate case? 

Recommendation:  Yes, Sebring should be required to notify the Commission, in writing, that 
it has adjusted its books in accordance with any Commission ordered adjustments. Sebring 
should submit a letter within 90 days of the final order in this docket, confirming that the 
adjustments to all the applicable accounts have been made to the Company’s books and records. 
In the event the Company needs additional time to complete the adjustments, notice should be 
provided within seven days prior to deadline. Upon providing good cause, staff should be given 
administrative authority to grant an extension of up to 60 days. (Final Agency Action) (M. 
Andrews) 

Staff Analysis:  Sebring should be required to notify the Commission, in writing, that it has 
adjusted its books in accordance with any Commission ordered adjustments. Sebring should 
submit a letter within 90 days of the final order in this docket, confirming that the adjustments to 
all the applicable accounts have been made to the Company’s books and records. In the event 
Sebring needs additional time to complete the adjustments, notice should be provided within 
seven days prior to deadline. Upon providing good cause, staff should be given administrative 
authority to grant an extension of up to 60 days. 
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Issue 30:  Should this docket be closed? 

Recommendation:  If no person whose substantial interests are affected by the proposed 
agency action files a protest within 21 days of the issuance of the order, this docket should be 
closed upon the issuance of a consummating order. (DuVal, Dziechciarz) 

Staff Analysis:  If no person whose substantial interests are affected by the proposed agency 
action files a protest within 21 days of the issuance of the order, this docket should be closed 
upon the issuance of a consummating order. 
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Sebring Gas Systems 
Docket No. 20190083-GU 

Rate Base Calculation 

  
COMPANY 
ADJUSTED 

STAFF 
ADJS. 

STAFF 
ADJUSTED 

  
  

  
Utility Plant 

  
  

Plant in Service $7,946,544  
 

$7,928,320  
    376.1 Mains -Plastic 

 
($13,804)   

    380.1 Services- Plastic 
 

(4,422)   
  

  
  

CWIP 0  
 

0  
  

  
  

Total Utility Plant  $7,946,544  ($18,226) $7,928,320  
  

  
  

Accum. Depr. And Amor. - Plant in Service ($3,036,771) 
 

($3,041,557) 
    376.1 Mains - Plastic 

 
1,767    

    380.1 Services - Plastic 
 

2,776    
    392 Transportation Equip- Light Trucks 

 
(9,330)   

  
  

  
Customer Advances for Constr. ($12,928) 

 
($12,928) 

  
  

  
Total Accum. Depr. And Cust. Adv. ($3,049,699) ($4,787) ($3,054,485) 
  

   Net Utility plant  $4,896,845  
 

$4,873,835  
  

  
  

Working Capital Allowance $147,518 
 

$147,518 
  

  
  

Total Rate Base $5,044,363  ($23,010) $5,021,353  
Source: Sebring’s proposed 2020 PTY Rate Base amount as shown on Revised MFR Schedule 
G1-1. 
*May not sum due to rounding. 
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Sebring Gas Systems 
Docket No. 20190083-GU 

Working Capital Calculation  

CURRENT & ACCRUED ASSETS    
    
CASH $209,874  
ACCOUNTS REC - NATURAL GAS 44,089  
ACCOUNTS REC - FUEL 0  
PLANT & OPER. MATERIAL SUPPL 94,018  
PREPAYMENTS 3,870  
    

TOTAL CURR. & ACCR. ASSETS  $351,851  
    

CURRENT & ACCRUED LIABILITIES    
    
ACCOUNTS PAYABLE $142,718  
NP COKER - CURRENT 0  
FEDERAL INCOME TAXES PAYABLE 8,540  
STATE INCOME TAXES PAYABLE 2,367  
ACCRUED INTEREST PAYABLE 32,912  
INTEREST PAYABLE - CUST DEPOSITS 2,556  
UTILITY TAX - GROSS RECEIPTS  2,937  
REGULATORY ASSESSMENT 1,784  
REGULATORY ASSESSMENT - ECCR 0  
SALES TAX PAYABLE 642  
TANGIBLE & MUT TAX PAYABLE 9,877  
    

TOTAL CURR. & ACCRUED LIAB. $204,333  
    

NET WORKING CAPITAL INCLUDED IN RATE BASE  $147,518 
Source: Sebring’s proposed 2020 PTY Working Capital as shown on Revised MFR Schedule 
G1-3. 
*May not sum due to rounding. 
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Sebring Gas System 
Docket No. 20190083-GU 

Projected Test Year 12/31/2020 
Capital Structure – 13-Month Average 

            
 

COMPANY PROPOSED 
    

 
PER Specific PRO 

 
  COST WEIGHTED 

    
 

BOOKS Adjustment RATA ADJUSTED RATIO RATE COST 
    COMMON EQUITY $1,746,957  $0  

 
$1,746,957  34.63% 12.50% 4.33% 

    LONG TERM DEBT $2,760,453  $0  
 

$2,760,453  54.72% 5.95% 3.26% 
    SHORT TERM DEBT $38,077  $0  

 
$38,077  0.75% 6.00% 0.05% 

    CUSTOMER DEPOSITS $156,205  $0  
 

$156,205  3.10% 2.86% 0.09% 
    DEFERRED INCOME TAX $342,671  $0    $342,671  6.79% 0.00% 0.00% 
    

 
$5,044,363  $0    $5,044,363  100.00%   7.72% 

    
            
            

 
COMPANY AS FILED STAFF RECOMMENDED ADJUSTMENTS 

 
PER Specific PRO   Specific ADJUSTED PRO 

Reconciled 
to 

 
COST WEIGHTED 

 
BOOKS Adjustment RATA ADJUSTED Adjustment BALANCE RATA Rate Base RATIO RATE AVG COST 

COMMON EQUITY $1,746,957  $0  
 

$1,746,957    $1,746,957  ($7,807) $1,739,150  34.64% 10.00% 3.46% 

LONG TERM DEBT $2,760,453  $0  
 

$2,760,453    $2,760,453  ($12,336) $2,748,117  54.73% 5.25% 2.87% 

SHORT TERM DEBT $38,077  $0  
 

$38,077    $38,077  ($170) $37,907  0.75% 5.25% 0.04% 

CUSTOMER DEPOSITS $156,205  $0  
 

$156,205    $156,205  ($698) $155,507  3.10% 2.86% 0.09% 

DEFERRED INCOME TAX $342,671  $0    $342,671  ($470) $342,201  ($1,529) $340,672  6.78% 0.00% 0.00% 

 
$5,044,363  $0    $5,044,363      ($22,540) $5,021,353  100.00%   6.46% 
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Sebring Gas System 
Docket No.20190083-GU 
2020 Projected Test Year 

Net Operating Income 
  COMPANY   STAFF 

  PTY 2020 

 

STAFF 
ADJS. 

STAFF 
ADJUSTED 

OPERATING REVENUES $1,033,155  
 

$0  $1,033,155  
REVENUES DUE TO GROWTH 153,045  

 
0  153,045  

    TOTAL OPERATING REVENUES  $1,186,200  
 

$0  $1,186,200  
  

   
  

OPERATING EXPENSES  
   

  
OPERATIONS AND MAINTENANCE 739,587  

 
2,405  741,992  

DEPRECIATION &AMORTIZATION  260,594  
 

(542) 260,052  
TAXES OTHER THAN INCOME 22,931  

 
(463)  22,468  

CURRENT FEDERAL INCOME TAX EXP. (1,546) 
 

0  (1,546) 
CURRENT STATE INCOME TAX EXP. (429) 

 
0  (429) 

DEFERRED FEDERAL INCOME TAX EXP. 
  

14,906  14,906  
DEFERRED STATE INCOME TAX EXP.   

 
4,105  4,105  

     TOTAL OPERATING EXPENSES  $1,021,137  
 

$20,411  $1,041,548  
  

   
  

NET OPERATING INCOME $165,063  
  

$144,652  
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Sebring Gas System 
Docket No. 00832019-GU 
2020 Projected Test Year 

Operating Expenses 

  COMPANY 
ADJUSTED 

STAFF 
ADJS. 

STAFF 
ADJUSTED 

OPERATING EXPENSES 
  

  
  

  
  

OPERATION &MAINTENANCE EXP. $739,587  
 

  
    902 Meter Reading Exp. 

 
$397    

    920 Admin &Gen Salaries 
 

($397)   
    921 Office Supplies Exp. 

 
($1,880)   

    926 Employee Pension & Benefits 
 

($413)   
    928 Regulatory Commission Exp.                            $4,699    
TOTAL O & M EXPENSE $739,587  $2,405  $741,992  
  

  
  

DEPRECIATION & AMORT. EXP. $260,594  
 

  
    376.1 Mains - Plastic 

 
($400)   

    380.1 Services - Plastic   ($142)   
TOTAL DEPRECIATION & AMORT. $260,594  ($542) $260,052  
  

  
  

TAXES OTHER THAN INCOME $22,931  
 

  
  

 
     ($463)   

TOTAL TAXES OTHER THAN INCOME $22,931  ($463) $22,468  
  

  
  

INCOME TAX EXPENSE  
  

  
Income Taxes - Federal  ($1,546)   ($1,546)  
Income Taxes - State ($429)  ($429) 
Deferred Income Taxes - Federal 0 $14,906  14,906 
Deferred Income Taxes - State 0 $4,105  4,105 
TOTAL INCOME TAXES ($1,975)  $19,011  $17,036  
  

  
  

TOTAL OPERATING EXPENSES  $1,021,137  $20,411  $1,041,548  
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Sebring Gas System 
Docket No. 20190083-GU 
2020 Projected Test Year 

Net Operating Income Multiplier 

DESCRIPTION 
COMPANY     
PER FILING   STAFF 

REVENUE REQUIREMENT 100.0000% 
 

100.0000% 
REGULATORY ASSESMENT RATE 0.5000% 

 
0.5000% 

BAD DEBT RATE 0.0000% 
 

0.0000% 

NET BEFORE INCOME TAX RATE 99.5000% 
 

99.5000% 

STATE INCOME TAX RATE 5.5000% 
 

4.4580% 
STATE INCOME TAX  5.4725% 

 
4.4357% 

NET BEFORE FEDERAL INCOME TAXES 94.0275% 
 

95.0643% 
FEDERAL INCOME TAX RATE 21.0000% 

 
21.0000% 

FEDERAL INCOME TAX  19.7458% 
 

19.9635% 

REVENUE EXPANSION FACTOR 74.2817% 
 

75.1008% 

NET OPERATING INCOME MULTIPLIER 1.3462 
 

1.3315 
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Sebring Gas System 
Docket No. 20190083-GU 
2020 Projected Test Year 

Revenue Deficiency Calculation 

DESCRIPTION 
COMPANY 
ADJUSTED 

 

STAFF 
ADJUSTED 

  
  

  
RATE BASE (AVERAGE) $5,044,363  

 
$5,021,353  

RATE OF RETURN 7.72% 
 

6.46% 
REQUIRED NOI $389,425  

 
$324,629  

OPERATING REVENUES  $1,186,200  
 

$1,186,200  
OPERATING EXPENSES $1,021,137  

 
$1,041,548  

ACHIEVED NOI $165,064  
 

$144,652  
NOI DEFICIENCY $224,361  

 
$179,977  

EXPANSION FACTOR 1.3462 
 

1.3315 
REVENUE DEFICIENCY $302,041    $239,647  
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SEBRING GAS SYSTEM, INC.
DOCKET NO:  20190083-GU
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SCHEDULE H-1 PAGE 1 OF 4

FLORIDA PUBLIC SERVICE COMMISSION TYPE OF DATA SHOWN:
PROJECTED TEST YEAR:  12/31/2020

COMPANY:  SEBRING GAS SYSTEM, INC.

DOCKET NO:  20190083-GU

LINE
NO. DESCRIPTION TOTAL CUSTOMER CAPACITY COMMODITY CLASSIFIER

1 INTANGIBLE PLANT $131,409 $131,409 100% capacity

DISTRIBUTION PLANT:
2 LAND AND LAND RIGHTS $22,625 $22,625 100% capacity
3 MAINS - STEEL $613,303 $613,303 "
4 MAINS - PLASTIC $3,331,596 $3,331,596 "
5 M & R EQUIPMENT - GENERAL $18,003 $18,003 "
6 M & R EQUIPMENT - CITY GATE $1,252,572 $1,252,572 "
7 SERVICES - STEEL $350,793 $350,793 100% customer
8 SERVICES - PLASTIC $957,522 $957,522 "
9 METERS $347,094 $347,094 "
10 METER INSTALLATIONS $183,764 $183,764 "
11 REGULATORS $49,387 $49,387 "
12 REGULATOR INSTALLATIONS $81,543 $81,543 "
13 CUSTOMER CONVERSIONS $35,310 $35,310 "
14 OTHER EQUIPMENT $45,109 $12,489 $32,620 a/c 374 - 386
15 TOTAL DISTRIBUTION PLANT $7,288,620 $2,017,902 $5,270,719 $0

16 GENERAL PLANT $508,289 $254,145 $254,144 50% cust / 50% cap

17 GAS PLANT FOR FUTURE USE $0 $0 $0

18 CWIP $0 $0 $0

19 TOTAL PLANT $7,928,318 $2,272,047 $5,656,272 $0

SUPPORTING SCHEDULES:  G-1 p.1, G-1 p.4, G-1 p.10 RECAP SCHEDULES:  H-3 p.1

COST OF SERVICE STUDY

EXPLANATION:  PROVIDE A FULLY ALLOCATED EMBEDDED
COST OF SERVICE STUDY

CLASSIFICATION OF RATE BASE - PLANT
SCHEDULE A: PAGE 1 OF 2
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SCHEDULE H-1 PAGE 2 OF 4

FLORIDA PUBLIC SERVICE COMMISSION TYPE OF DATA SHOWN:
PROJECTED TEST YEAR:  12/31/2020

COMPANY:  SEBRING GAS SYSTEM, INC.

DOCKET NO:  20190083-GU

LINE
NO. DESCRIPTION TOTAL CUSTOMER CAPACITY COMMODITY CLASSIFIER

1 INTANGIBLE PLANT ($111,002) ($111,002) related plant

DISTRIBUTION PLANT:
2 LAND AND LAND RIGHTS $0 $0 related plant
3 MAINS - STEEL ($191,270) ($191,270) "
4 MAINS - PLASTIC ($1,008,767) ($1,008,767) "
5 M & R EQUIPMENT - GENERAL ($10,548) ($10,548) "
6 M & R EQUIPMENT - CITY GATE ($306,980) ($306,980) "
7 SERVICES - STEEL ($425,988) ($425,988) "
8 SERVICES - PLASTIC ($294,612) ($294,612) "
9 METERS ($216,796) ($216,796) "
10 METER INSTALLATIONS ($67,906) ($67,906) "
11 REGULATORS ($29,213) ($29,213) "
12 REGULATOR INSTALLATIONS ($45,124) ($45,124) "
13 CUSTOMER CONVERSIONS ($32,868) ($32,868) "
14 OTHER EQUIPMENT ($11,070) ($4,683) ($6,387) "
15 TOTAL DISTRIBUTION PLANT ($2,641,142) ($1,117,190) ($1,523,952) $0

16 GENERAL PLANT ($289,413) ($144,707) ($144,706) 50% cust / 50% cap

17 RETIREMENT WORK IN PROGRESS: $0 $0 $0

18 TOTAL ACCUMULATED DEPRECIATION ($3,041,557) ($1,261,897) ($1,779,660) $0

19 NET PLANT $4,886,761 $1,010,150 $3,876,612

20 less:CUSTOMER ADVANCES ($12,928) ($6,464) ($6,464) 50% cust / 50% cap

21 plus:WORKING CAPITAL $147,518 $73,759 $73,759 oper & maint exp

22 TOTAL RATE BASE $5,021,351 $1,077,445 $3,943,906 $0

SUPPORTING SCHEDULES:  G-1 p.1, G-1 p.4, G-1 p.12 RECAP SCHEDULES:  H-3 p.1

EXPLANATION:  PROVIDE A FULLY ALLOCATED EMBEDDED

CLASSIFICATION OF RATE BASE
ACCUMULATED DEPRECIATION

SCHEDULE A: PAGE 2 OF 2

COST OF SERVICE STUDY

COST OF SERVICE STUDY
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SCHEDULE H-1 PAGE 3 OF 4

FLORIDA PUBLIC SERVICE COMMISSION TYPE OF DATA SHOWN:
PROJECTED TEST YEAR:  12/31/2020

COMPANY:  SEBRING GAS SYSTEM, INC.

DOCKET NO:  20190083-GU

LINE
NO. DESCRIPTION TOTAL CUSTOMER CAPACITY COMMODITY CLASSIFIER

OPERATIONS AND MAINTENANCE EXPENSES

DISTRIBUTION EXPENSES:
1 SUPERVISION & ENGINEERING $28,154 $15,554 $12,600 ac 871-879
2 MAINS & SERVICES EXPENSE $54,313 $13,528 $40,786 a/c 376 + a/c 380
3 MEAS & REG - GENERAL $0 $0 a/c 378
4 MEAS & REG - CITY GATE $0 $0 a/c 379
5 METER & HOUSE REG EXPENSE $10,749 $10,749 a/c 381 + a/c 383
6 CUSTOMER INSTALLATIONS $32,981 $32,981 a/c 386
7 OTHER EXPENSES $11,225 $3,108 $8,117 a/c 387

8 SUPERVISION & ENGINEERING $3,732 $1,304 $2,428 ac 887-894
9 MAINTENANCE OF MAINS $18,653 $18,653 a/c 376
10 MTCE OF MEAS & REG - GENERAL $0 $0 a/c 378
11 MTCE OF MEAS & REG - GATE STATION $12,754 $12,754 a/c 379
12 MAINTENANCE OF SERVICES $3,904 $3,904 a/c 380
13 MTCE OF METERS & HOUSE REGULATORS $13,862 $13,862 a/c 381 + a/c 383
14 MTCE OF OTHER EQUIPMENT $8,106 $2,244 $5,861 a/c 387
15 TOTAL DISTRIBUTION EXPENSES $198,432 $97,233 $101,199

CUSTOMER ACCOUNTS EXPENSES:
16 SUPERVISION $0 $0 100% customer
17 METER READING EXPENSE $6,993 $6,993 "
18 CUS RECORDS & COLLECTIONS $2,340 $2,340 "
19 UNCOLLECTIBLE ACCOUNTS $637 $637 "
20 TOTAL CUSTOMER ACCOUNTS EXPENSES $9,970 $9,970 $0 $0

21 CUSTOMER SVCE & INFORMATION $0 $0 100% customer
22 SALES EXPENSE $0 $0 100% customer
23 ADMINISTRATIVE & GEN EXP $533,590 $274,482 $259,109 O&M, excluding A&G

24 TOTAL O&M EXPENSES $741,992 $381,685 $360,308 $0

SUPPORTING SCHEDULES:  G- 2 p.10-19 RECAP SCHEDULES:  H-3 p.1

CLASSIFICATION OF EXPENSES AND
DERIVATION OF COST OF SERVICE BY COST CLASSIFICATION

SCHEDULE B: PAGE 1 OF 2

EXPLANATION:  PROVIDE A FULLY ALLOCATED EMBEDDED
COST OF SERVICE STUDY

COST OF SERVICE STUDY
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SCHEDULE H-1 PAGE 4 OF 4

FLORIDA PUBLIC SERVICE COMMISSION TYPE OF DATA SHOWN:
PROJECTED TEST YEAR:  12/31/2020

COMPANY:  SEBRING GAS SYSTEM, INC.

DOCKET NO:  20190083-GU

LINE
NO. DESCRIPTION TOTAL  CUSTOMER CAPACITY COMMODITY REVENUE CLASSIFIER

1 DEPRECIATION AND AMORTIZATION EXPENSE: $260,052 $53,756 $206,297 net plant

2 TAXES OTHER THAN INCOME TAXES:
3    REVENUE RELATED $1,510 $1,510 100% revenue
4    OTHER $22,156 $4,580 $17,576 net plant
5 TOTAL TAXES OTHER THAN INCOME TAXES $23,666 $4,580 $17,576 $0 $1,510

6 REV.CRDT TO COS(NEG.OF OTHR OPR.REV) ($14,335) ($14,335) 100% customer

7 RETURN (REQUIRED NOI) $324,629 $69,657 $254,973 $0 rate base

8 INCOME TAXES $75,509 $16,202 $59,306 $0 return(noi)

9 TOTAL OVERALL COST OF SERVICE $1,411,513 $511,544 $898,460 $0 $1,510

Total Overall Cost of Service - Required NOI - Rev. Credit 1,101,219          

SUPPORTING SCHEDULES:  E-1 p.3, G-2 p.1, G-2 p.23 RECAP SCHEDULES:  H-3 p.1

OF COST OF SERVICE BY COST CLASSIFICATION
SCHEDULE B: PAGE 2 OF 2

COST OF SERVICE STUDY

EXPLANATION:  PROVIDE A FULLY ALLOCATED EMBEDDED
COST OF SERVICE STUDY

CLASSIFICATION OF EXPENSES AND DERIVATION
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SCHEDULE H-2 PAGE 1 OF 4

FLORIDA PUBLIC SERVICE COMMISSION TYPE OF DATA SHOWN:
PROJECTED TEST YEAR:  12/31/2020

COMPANY:  SEBRING GAS SYSTEM, INC.

DOCKET NO:  20190083-GU

LINE SPECIAL THIRD PARTY
NO. DESCRIPTION TOTAL TS-1 TS-2 TS-3 TS-4 TS-5 CONTRACTS SUPPLIER

CUSTOMER COSTS

1    No. of Bills 8,725 6,215 608 1,284 522 72 24 0
2    Weighting NA 1.00 1.82 6.11 13.21 22.02 22.02 0.00
3    Weighted No. of Bills 24,173 6,215 1,105 7,842 6,898 1,585 528 0
4    Allocation Factors 100.00% 25.71% 4.57% 32.44% 28.53% 6.56% 2.19% 0.00%

CAPACITY COSTS

5    Peak & Avg. Monthly Sales Vol.(therms) 294,898 9,166 4,473 39,149 109,041 79,847 53,223 0
6    Allocation Factors 100.00% 3.108% 1.517% 13.275% 36.976% 27.076% 18.048% 0.000%

COMMODITY COSTS

7    Annual Sales Vol.(therms) 1,906,511 40,641 17,628 430,636 645,684 504,685 267,237 0
8    Allocation Factors 100.00% 2.13% 0.92% 22.59% 33.87% 26.47% 14.02% 0.00%

REVENUE-RELATED COSTS

9    Tax on Cust,Cap,& Commod. 1,410,004 101,686 20,395 315,546 374,819 281,591 285,460 30,506
10    Allocation Factors 100.00% 7.21% 1.45% 22.38% 26.58% 19.97% 20.25% 2.16%

SUPPORTING SCHEDULES:  E-2 p.3, E-4 p.1, H-2 p.6 RECAP SCHEDULES:  H-3 p.1

COST OF SERVICE STUDY

EXPLANATION:  PROVIDE A FULLY ALLOCATED EMBEDDED
COST OF SERVICE STUDY

DEVELOPMENT OF ALLOCATION FACTORS
SCHEDULE C
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SCHEDULE H-2 PAGE 2 OF 4

FLORIDA PUBLIC SERVICE COMMISSION TYPE OF DATA SHOWN:
PROJECTED TEST YEAR:  12/31/2020

COMPANY:  SEBRING GAS SYSTEM, INC.

DOCKET NO:  20190083-GU

LINE SPECIAL THIRD PARTY
NO. RATE BASE BY CUSTOMER CLASS TOTAL TS-1 TS-2 TS-3 TS-4 TS-5 CONTRACTS SUPPLIER

DIRECT AND SPECIAL ASSIGNMENTS:

RATE BASE
   Customer

1      Services $587,715 $151,102 $26,872 $190,648 $167,704 $38,542 $12,847 $0 wtd.cust./direct
2      Meters $246,156 $63,287 $11,255 $79,850 $70,240 $16,143 $5,381 $0 wtd.cust./direct
3      House Regulators $56,593 $14,550 $2,588 $18,358 $16,149 $3,711 $1,237 $0 wtd.cust./direct
4      General Plant $109,438 $28,137 $5,004 $35,500 $31,228 $7,177 $2,392 $0 wtd.cust./direct
5      All Other $77,543 $19,936 $3,545 $25,154 $22,127 $5,085 $1,695 $0 wtd.cust./direct
6      Total $1,077,445 $277,012 $49,263 $349,511 $307,448 $70,659 $23,553 $0

   Capacity
7      Mains $2,744,862 $129,144 $47,360 $399,403 $991,048 $651,729 $526,179 $0 peak/avg sales/direct
8      M&R Equipment - General $7,455 $232 $113 $990 $2,757 $2,019 $1,345 $0 peak/avg sales/direct
9      M&R Equipment - City Gate $945,592 $1,961 $957 $8,377 $23,334 $17,086 $893,876 $0 peak/avg sales/direct

10      General Plant $109,438 $3,401 $1,660 $14,528 $40,466 $29,631 $19,751 $0 peak/avg sales/direct
11      All Other $136,560 $4,244 $2,071 $18,129 $50,494 $36,975 $24,646 $0 peak/avg sales/direct
12      Total $3,943,906 $138,982 $52,161 $441,427 $1,108,098 $737,440 $1,465,798 $0

   Commodity
13      Account #
14      Account #
15      Account #
16      All Other $0 $0 $0 $0 $0 $0 $0 $0 annual sales
17      Total $0 $0 $0 $0 $0 $0

18 TOTAL RATE BASE $5,021,351 $415,994 $101,424 $790,937 $1,415,546 $808,098 $1,489,351 $0

SUPPORTING SCHEDULES:  H-2 p.5, H-2 p.6 RECAP SCHEDULES:  H-3 p.1

COST OF SERVICE STUDY

EXPLANATION:  PROVIDE A FULLY ALLOCATED EMBEDDED
COST OF SERVICE STUDY

ALLOCATION OF RATE BASE TO CUSTOMER CLASSES
SCHEDULE D

ALLOCATOR
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SCHEDULE H-2 PAGE 3 OF 4

FLORIDA PUBLIC SERVICE COMMISSION TYPE OF DATA SHOWN:
PROJECTED TEST YEAR:  12/31/2020

COMPANY:  SEBRING GAS SYSTEM, INC.

DOCKET NO:  20190083-GU

LINE SPECIAL THIRD PARTY
NO. COST OF SERVICE BY CUSTOMER CLASS TOTAL TS-1 TS-2 TS-3 TS-4 TS-5 CONTRACTS SUPPLIER ALLOCATOR

DIRECT AND SPECIAL ASSIGNMENTS:
COST OF SERVICE

OPERATIONS & MAINTENANCE EXPENSE:
CUSTOMER

1      874 Mains & Services $13,528 $3,478 $619 $4,388 $3,860 $887 $296 $0 wtd.cust./direct
2      878 Meters and House Regulators $10,749 $2,764 $491 $3,487 $3,067 $705 $235 $0 wtd.cust./direct
3      892 Maint. of Services $3,904 $1,004 $179 $1,266 $1,114 $256 $85 $0 wtd.cust./direct
4      893 Maint. of Meters & House Reg. $13,862 $3,564 $634 $4,497 $3,956 $909 $303 $0 wtd.cust./direct
5          All Other $339,641 $44,479 $1,334 $148,080 $58,211 $50,273 $6,758 $30,506 wtd.cust./direct
6      Total $381,685 $55,288 $3,257 $161,718 $70,209 $53,030 $7,677 $30,506

   Capacity
7      874 Mains and Services $40,786 $1,269 $619 $5,414 $15,081 $11,043 $7,361 $0 peak/avg sales/direct
8      877 Measuring & Reg. Sta. Eq.- Gate Station $0 $0 $0 $0 $0 $0 $0 $0 peak/avg sales/direct
9      887 Maint. of Mains $18,653 $580 $283 $2,476 $6,897 $5,050 $3,366 $0 peak/avg sales/direct
10      891 Maint. of Meas.& Reg.Sta.Eq.- Gate Station $12,754 $26 $13 $113 $315 $230 $12,056 $0 peak/avg sales/direct
11          All Other $288,115 $8,955 $3,370 $44,248 $88,533 $91,010 $51,999 $0 peak/avg sales/direct
12      Total $360,308 $10,830 $4,285 $52,251 $110,826 $107,333 $74,782 $0

   Commodity
13      Account # $0
14      Account # $0
15      Account # $0
16      All Other $0 $0 $0 $0 $0 $0 $0 $0 annual sales
17      Total $0 $0 $0 $0 $0 $0 $0 $0

18    TOTAL OPERATIONS & MAINTENANCE EXPENSE $741,993 $66,118 $7,542 $213,969 $181,035 $160,363 $82,459 $30,506

DEPRECIATION AND AMORTIZATION EXPENSE:
19    Customer $53,756 $13,821 $2,458 $17,438 $15,339 $3,525 $1,175 $0 wtd.cust./direct
20    Capacity 206,297 $6,412 $3,129 $27,387 $76,280 $55,857 $37,232 $0 peak/avg sales/direct
21 TOTAL DEPRECIATION AND AMORTIZATION EXP $260,052 $20,232 $5,587 $44,824 $91,619 $59,382 $38,408 $0

SUPPORTING SCHEDULES:  H-2 p.5, H-2 p.6 RECAP SCHEDULES:  H-3 p.1

EXPLANATION:  PROVIDE A FULLY ALLOCATED EMBEDDED
COST OF SERVICE STUDY

ALLOCATION OF COST OF SERVICE
TO CUSTOMER CLASSES

COST OF SERVICE STUDY

SCHEDULE E:  PAGE 1 OF 2
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SCHEDULE H-3 PAGE 1 OF 5

FLORIDA PUBLIC SERVICE COMMISSION TYPE OF DATA SHOWN:
PROJECTED TEST YEAR:  12/31/2020

COMPANY:  SEBRING GAS SYSTEM, INC.

DOCKET NO:  20190083-GU

LINE SPECIAL THIRD PARTY
NO. REVENUE DEFICIENCY TOTAL TS-1 TS-2 TS-3 TS-4 TS-5 CONTRACTS SUPPLIER
1 CUSTOMER COSTS $511,544 $78,026 $9,850 $208,494 $111,354 $62,486 $10,829 $30,506
2 CAPACITY COSTS $898,460 $23,660 $10,546 $107,052 $263,465 $219,105 $274,631 $0
3 COMMODITY COSTS $0 $0 $0 $0 $0 $0 $0 $0
4 REVENUE COSTS $1,510 $109 $22 $338 $401 $302 $306 $33
5 TOTAL COST OF SERVICE $1,411,514 $101,795 $20,417 $315,884 $375,220 $281,893 $285,766 $30,539

6 less:REVENUE AT PRESENT RATES $1,171,866 $79,157 $15,991 $245,948 $296,935 $228,468 $279,192 $26,175
   (in the projected test year)

7 equals: GAS SALES REVENUE DEFICIENCY $239,648 $22,638 $4,426 $69,935 $78,285 $53,425 $6,574 $4,364
8 plus:DEFICIENCY IN OTHER OPERATING REV. $0 $0 $0 $0 $0 $0 $0 $0
9 equals:TOTAL BASE-REVENUE DEFICIENCY $239,648 $22,638 $4,426 $69,935 $78,285 $53,425 $6,574 $4,364

UNIT COSTS:
10    Customer $4.886 $1.046 $1.350 $13.532 $17.777 $72.322 $37.601 $0.000
11    Capacity $3.047 $2.581 $2.358 $2.734 $2.416 $2.744 $5.160 $0.000
12    Commodity $0.000 $0.000 $0.000 $0.000 $0.000 $0.000 $0.000 $0.000

SUPPORTING SCHEDULES:  E-1 p.2, H-1 p.6 RECAP SCHEDULES:  H-3 p.1

SCHEDULE F

COST OF SERVICE STUDY

DERIVATION OF REVENUE DEFICIENCY

EXPLANATION:  PROVIDE A FULLY ALLOCATED EMBEDDED
COST OF SERVICE STUDY
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SCHEDULE H-3 PAGE 2 OF 5

FLORIDA PUBLIC SERVICE COMMISSION TYPE OF DATA SHOWN:
PROJECTED TEST YEAR:  12/31/2020

COMPANY:  SEBRING GAS SYSTEM, INC.

DOCKET NO:  20190083-GU

LINE SPECIAL THIRD PARTY
NO. RATE OF RETURN BY CUSTOMER CLASS TOTAL TS-1 TS-2 TS-3 TS-4 TS-5 CONTRACTS SUPPLIER

REVENUES: (projected test year)
1    Gas Sales (due to growth) $1,171,866 $79,157 $15,991 $245,948 $296,935 $228,468 $279,192 $26,175
2    Other Operating Revenue $14,335 $14,335 $0 $0 $0 $0 $0 $0
3    Total Revenues $1,186,201 $93,492 $15,991 $245,948 $296,935 $228,468 $279,192 $26,175

EXPENSES:
4    Purchased Gas Cost $0 $0 $0 $0 $0 $0 $0 $0
5    O&M Expenses $741,993 $66,118 $7,542 $213,969 $181,035 $160,363 $82,459 $30,506
6    Depreciation and Amortization Expenses $260,052 $20,232 $5,587 $44,824 $91,619 $59,382 $38,408 $0
7    Taxes Other Than Income $22,156 $1,724 $476 $3,819 $7,806 $5,059 $3,272 $0
8    Taxes Other Than Income--Revenue $1,510 $109 $22 $338 $401 $302 $306 $33
9 Total Expses before Income Taxes $1,025,712 $88,184 $13,626 $262,951 $280,861 $225,106 $124,444 $30,539

10 INCOME TAXES: $75,509 $6,009 $1,640 $13,129 $26,552 $17,120 $11,058 $0

11 NET OPERATING INCOME $84,981 ($700) $725 ($30,131) ($10,478) ($13,759) $143,690 ($4,364)

12 RATE BASE $5,021,351 $415,994 $101,424 $790,937 $1,415,546 $808,098 $1,489,351 $0

13 RATE OF RETURN 1.69% -0.17% 0.71% -3.81% -0.74% -1.70% 9.65% 0.00%

SUPPORTING SCHEDULES:  E-1 p.2, H-1 p.5, H-1 p.6, RECAP SCHEDULES:  H-3 p.1

COST OF SERVICE STUDY

EXPLANATION:  PROVIDE A FULLY ALLOCATED EMBEDDED
COST OF SERVICE STUDY

RATE OF RETURN BY CUSTOMER CLASS
SCHEDULE G:  PAGE 1 OF 2:  PRESENT RATES



Docket No. 20190083-GU              Attachment A 
Date: January 2, 2020 Page 11 of 13 

- 63 - 

 

 

 

 

 

SCHEDULE H-3 PAGE 3 OF 5

FLORIDA PUBLIC SERVICE COMMISSION TYPE OF DATA SHOWN:
PROJECTED TEST YEAR:  12/31/2020

COMPANY:  SEBRING GAS SYSTEM, INC.

DOCKET NO:  20190083-GU

LINE SPECIAL THIRD PARTY
NO. RATE OF RETURN BY CUSTOMER CLASS TOTAL TS-1 TS-2 TS-3 TS-4 TS-5 CONTRACTS SUPPLIER

REVENUES:
1    Gas Sales $1,411,514 $101,795 $20,417 $315,884 $375,220 $281,893 $285,766 $30,539
2    Other Operating Revenue $14,335 $14,335 $0 $0 $0 $0 $0 $0
3 Total Revenues $1,425,849 $116,130 $20,417 $315,884 $375,220 $281,893 $285,766 $30,539

EXPENSES:
4    Purchased Gas Cost $0 $0 $0 $0 $0 $0 $0 $0
5    O&M Expenses $741,993 $66,118 $7,542 $213,969 $181,035 $160,363 $82,459 $30,506
6    Depreciation and Amortization Expenses $260,052 $20,232 $5,587 $44,824 $91,619 $59,382 $38,408 $0
7    Taxes Other Than Income $22,156 $1,724 $476 $3,819 $7,806 $5,059 $3,272 $0
8    Taxes Other Than Income--Revenue $1,510 $109 $22 $338 $401 $302 $306 $33
9 Total Expses before Income Taxes $1,025,712 $88,184 $13,626 $262,951 $280,861 $225,106 $124,444 $30,539

10 INCOME TAXES: $75,509 $6,009 $1,640 $13,129 $26,552 $17,120 $11,058 $0

11 NET OPERATING INCOME $324,629 $21,938 $5,151 $39,804 $67,807 $39,666 $150,264 $0

12 RATE BASE $5,021,351 $415,994 $101,424 $790,937 $1,415,546 $808,098 $1,489,351 $0

13 RATE OF RETURN 6.46% 5.27% 5.08% 5.03% 4.79% 4.91% 10.09% 0.00%

SUPPORTING SCHEDULES:  E-1 p.3, H-1 p.5, H-1 p.6 RECAP SCHEDULES:  H-3 p.1

EXPLANATION:  PROVIDE A FULLY ALLOCATED EMBEDDED
COST OF SERVICE STUDY

COST OF SERVICE STUDY

RATE OF RETURN BY CUSTOMER CLASS
SCHEDULE G:  PAGE 2 OF 2:  PROPOSED RATES
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SCHEDULE H-3 PAGE 4 OF 5

FLORIDA PUBLIC SERVICE COMMISSION TYPE OF DATA SHOWN:
PROJECTED TEST YEAR:  12/31/2020

COMPANY:  SEBRING GAS SYSTEM, INC.

DOCKET NO:  20190083-GU

LINE SPECIAL THIRD PARTY
NO. PROPOSED RATE DESIGN TOTAL TS-1 TS-2 TS-3 TS-4 TS-5 CONTRACTS SUPPLIER

PRESENT RATES (projected test year)
1    GAS SALES (due to growth) $1,171,866 $79,157 $15,991 $245,948 $296,935 $228,468 $279,192 $26,175
2    OTHER OPERATING REVENUE $14,335 $14,335 $0 $0 $0 $0 $0 $0
3    TOTAL $1,186,201 $93,492 $15,991 $245,948 $296,935 $228,468 $279,192 $26,175

4    RATE OF RETURN 1.69% -0.17% 0.71% -3.81% -0.74% -1.70% 9.65% 0.00%
5    INDEX 1.00 -0.10 0.42 -2.25 -0.44 -1.01 5.70 0.00

COMPANY PROPOSED RATES
6    GAS SALES $1,411,514 $101,795 $20,417 $315,884 $375,220 $281,893 $285,766 $30,539
7    OTHER OPERATING REVENUE $14,335 $14,335 $0 $0 $0 $0 $0 $0
8    TOTAL $1,425,849 $116,130 $20,417 $315,884 $375,220 $281,893 $285,766 $30,539

9    TOTAL REVENUE INCREASE $239,648 $22,638 $4,426 $69,935 $78,285 $53,425 $6,574 $4,364
10    PERCENT INCREASE 20.20% 24.21% 27.68% 28.44% 26.36% 23.38% 2.35% 16.67%

11    RATE OF RETURN 6.46% 5.27% 5.08% 5.03% 4.79% 4.91% 10.09% 0.00%
12    INDEX 100.00% 81.57% 78.56% 77.84% 74.09% 75.93% 156.06% 0.00%

SUPPORTING SC      SUPPORTING SCHEDULES:  H-1 p.3, H-1 p.4 RECAP SCHEDULES:  H-3 p.1

COST OF SERVICE STUDY

EXPLANATION:  PROVIDE A FULLY ALLOCATED EMBEDDED
COST OF SERVICE STUDY

PROPOSED RATE DESIGN
SCHEDULE H
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SCHEDULE H-3 PAGE 5 OF 5

FLORIDA PUBLIC SERVICE COMMISSION TYPE OF DATA SHOWN:
PROJECTED TEST YEAR:  12/31/2020

COMPANY:  SEBRING GAS SYSTEM, INC.

DOCKET NO:  20190083-GU

LINE SPECIAL THIRD PARTY
NO. CALCULATION OF PROPOSED RATES TOTAL TS-1 TS-2 TS-3 TS-4 TS-5 CONTRACTS SUPPLIER

1 PROPOSED TOTAL TARGET REVENUES $1,425,849 $116,130 $20,417 $315,884 $375,220 $281,893 $285,766 $30,539
2 LESS:OTHER OPERATING REVENUE $14,335 $14,335 $0 $0 $0 $0 $0 $0

LESS:CUSTOMER CHARGE REVENUES
3    PROPOSED CUSTOMER CHARGES $12.00 $20.00 $70.00 $225.00 $1,000.00 $11,906.92 $3.50
4      NUMBER OF BILLS 8,725 6,215 608 1,284 522 72 24 8,725
5      CUSTOMER CHARGE REV. BY RATE CLASS $682,374 $74,580 $12,160 $89,880 $117,450 $72,000 $285,766 $30,538

6 EQUALS:PER-THERM TARGET REVENUES $729,140 $27,215 $8,257 $226,004 $257,770 $209,893 $0 $1

7 DIVIDED BY:NUMBER OF THERMS 1,906,511 40,641 17,628 430,636 645,684 504,685 267,237 0

8 TRANSPORTATION RATE PER THERM (ROUNDED) $0.66965 $0.46843 $0.52481 $0.39922 $0.41589 $0.00000 $0.00000
9 TRANSPORTATION RATE REVENUES $27,215 $8,257 $226,002 $257,770 $209,893 $0 $0

SUMMARY:PROPOSED TARIFF RATES
10    CUSTOMER CHARGE $12.00 $20.00 $70.00 $225.00 $1,000.00 $11,906.92 $3.50
11      TRANSPORTATION CHARGE (CENTS PER THERM) 66.965 46.843 52.481 39.922 41.589 0.000 0.000
12      TOTAL CHARGES PER THERM 66.965 46.843 52.481 39.922 41.589 0.000 0.000

SUMMARY:PRESENT TARIFF RATES
13    CUSTOMER CHARGE $9.00 $12.00 $35.00 $150.00 $500.00 $11,633.00 $3.00
14      TRANSPORTATION CHARGE (CENTS PER THERM) 57.140 49.327 46.677 33.861 38.136 0.000 0.000
15      TOTAL CHARGES PER THERM 57.140 49.327 46.677 33.861 38.136 0.000 0.000

SUMMARY:OTHER OPERATING REVENUE
NUMBER CHARGE REVENUE NUMBER CHARGE REVENUE

16 ACCOUNT TURN-ON CHARGE - RES 211 $25.00 $5,275 211 $25.00 $5,275
17 ACCOUNT TURN-ON CHARGE - COMM 14 $50.00 $700 14 $50.00 $700
18 ACCOUNT OPENING CHARGE 22 $10.00 $220 22 $10.00 $220
19 COLLECTION FEE 70 $10.00 $700 70 $10.00 $700
20 LATE CHARGE $0.00 $7,410 $0.00 $7,410
21 RETURNED CHECK FEE $0.00 $30 $0.00 $30
22 TOTAL OTHER OPERATING REVENUE $14,335 $14,335

SUPPORTING SCHEDULES:  E-2 p.1, E-3 p.1-6, H-1 p.2 RECAP SCHEDULES:  H-3 p.1

COST OF SERVICE STUDY

CALCULATION OF PROPOSED RATES

PRESENT REVENUE PROPOSED REVENUE

COST OF SERVICE STUDY

EXPLANATION:  PROVIDE A FULLY ALLOCATED EMBEDDED
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PRESENT RATES - TS-1 PROPOSED RATES - TS-1

Customer Charge Customer Charge
$9.00 $12.00

 
Transportation Charge Transportation Charge

57.14 66.965

Monthly Present Proposed
Therm Monthly Monthly Percent Dollar
Usage Bill Bill Increase Increase

2 $10.14 $13.34 31.51% $3.20
4 $11.29 $14.68 30.06% $3.39
6 $12.43 $16.02 28.88% $3.59
8 $13.57 $17.36 27.90% $3.79
10 $14.71 $18.70 27.07% $3.98
12 $15.86 $20.04 26.35% $4.18
14 $17.00 $21.38 25.74% $4.38
16 $18.14 $22.71 25.20% $4.57

Bills do not include the cost of natural gas, conservation costs, utility taxes, franchise fees, or gross receipts taxes.

Sebring Gas System, Inc.
BILL COMPARISONS - PRESENT VS. STAFF-RECOMMENDED RATES

(Cents per Therm)(Cents per Therm)

(Usage between 0 and 200 therms per year)
Average Usage:  6.5 therms per month
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PRESENT RATES - TS-2 PROPOSED RATES - TS-2

Customer Charge Customer Charge
$12.00 $20.00

 
Transportation Charge Transportation Charge

49.327 46.843

Monthly Present Proposed
Therm Monthly Monthly Percent Dollar
Usage Bill Bill Increase/Decrease Increase/Decrease

20 $21.87 $29.37 34.32% $7.50
30 $26.80 $34.05 27.07% $7.25
40 $31.73 $38.74 22.08% $7.01
50 $36.66 $43.42 18.43% $6.76
60 $41.60 $48.11 15.65% $6.51
70 $46.53 $52.79 13.46% $6.26
80 $51.46 $57.47 11.68% $6.01

Bills do not include the cost of natural gas, conservation costs, utility taxes, franchise fees, or gross receipts taxes.

Sebring Gas System, Inc.
BILL COMPARISONS - PRESENT VS. STAFF-RECOMMENDED RATES

(Cents per Therm)(Cents per Therm)

(Usage between 201 and 1,000 therms per year)
Average Usage:  29 therms per month
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PRESENT RATES - TS-3 PROPOSED RATES - TS-3

Customer Charge Customer Charge
$35.00 $70.00

 
Transportation Charge Transportation Charge

46.677 52.481

Monthly Present Proposed
Therm Monthly Monthly Percent Dollar
Usage Bill Bill Increase/Decrease Increase/Decrease

100 $81.68 $122.48 49.96% $40.80
200 $128.35 $174.96 36.31% $46.61
300 $175.03 $227.44 29.94% $52.41
400 $221.71 $279.92 26.26% $58.22
500 $268.39 $332.41 23.85% $64.02
600 $315.06 $384.89 22.16% $69.82
700 $361.74 $437.37 20.91% $75.63
800 $408.42 $489.85 19.94% $81.43

Bills do not include the cost of natural gas, conservation costs, utility taxes, franchise fees, or gross receipts taxes.

Sebring Gas System, Inc.
BILL COMPARISONS - PRESENT VS. STAFF-RECOMMENDED RATES

(Cents per Therm)(Cents per Therm)

(Usage between 1,001 and 10,000 therms per year)
Average Usage:  336 therms per month
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PRESENT RATES - TS-4 PROPOSED RATES - TS-4

Customer Charge Customer Charge
$150.00 $225.00

 
Transportation Charge Transportation Charge

33.861 39.922

Monthly Present Proposed
Therm Monthly Monthly Percent Dollar
Usage Bill Bill Increase/Decrease Increase/Decrease

1000 $488.61 $624.22 27.75% $135.61
1500 $657.92 $823.83 25.22% $165.92
2000 $827.22 $1,023.44 23.72% $196.22
2500 $996.53 $1,223.05 22.73% $226.53
3000 $1,165.83 $1,422.66 22.03% $256.83
3500 $1,335.14 $1,622.27 21.51% $287.14
4000 $1,504.44 $1,821.88 21.10% $317.44

Bills do not include the cost of natural gas, conservation costs, utility taxes, franchise fees, or gross receipts taxes.

Sebring Gas System, Inc.
BILL COMPARISONS - PRESENT VS. STAFF-RECOMMENDED RATES

(Cents per Therm)(Cents per Therm)

(Usage between 10,001 and 50,000 therms per year)
Average Usage:  1,239 therms per month
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PRESENT RATES - TS-5 PROPOSED RATES - TS-5

Customer Charge Customer Charge
$500.00 $1,000.00

 
Transportation Charge Transportation Charge

38.136 41.589

Monthly Present Proposed
Therm Monthly Monthly Percent Dollar
Usage Bill Bill Increase/Decrease Increase/Decrease

5000 $2,406.80 $3,079.45 27.95% $672.65
6000 $2,788.16 $3,495.34 25.36% $707.18
7000 $3,169.52 $3,911.23 23.40% $741.71
8000 $3,550.88 $4,327.12 21.86% $776.24
9000 $3,932.24 $4,743.01 20.62% $810.77
10000 $4,313.60 $5,158.90 19.60% $845.30
11000 $4,694.96 $5,574.79 18.74% $879.83
12000 $5,076.32 $5,990.68 18.01% $914.36

Bills do not include the cost of natural gas, conservation costs, utility taxes, franchise fees, or gross receipts taxes.

Sebring Gas System, Inc.
BILL COMPARISONS - PRESENT VS. STAFF-RECOMMENDED RATES

(Cents per Therm)(Cents per Therm)

(Usage 50,000 or more therms per year)
Average Usage:  6,985 therms per month
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